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Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein* 
after  provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  bis  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ* 
ten  receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shal]  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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United  States  District  Court,  Northern  District  of 

California,  Southern  Division 

31953 

THE  UNITED  STATES  OF  AMERICA, 

vs. 

RAYMOND  A.  LEEPER,  JAMES  MARVIN 
BALLARD,  ANDREW  INGOGLIA,  PAT- 
RICK JOHN  McDONOUOH,  and  JOHN 
STOPPELLI. 

INDICTMENT 

(Violations  of  Title  26  USCA,  §2553  &  2557- 
Harrison  Narcotic  Act;  21  USC  §174-Jones- 
Miller  Act;  18  USC  §371-Conspiracy.) 

First  Count:     (26  USC  §2553  and  §2557,  (Harrison 
Narcotic  Act)  )  ; 

The  Grand  Jury  Charges:  That  Raymond  A. 
Deeper,  James  Marvin  Ballard,  Andrew  Ingoglia, 
Patrick  John  McDonough,  and  John  Stoppelli, 
(whose  full  and  true  names  are,  and  the  full  and 
true  name  of  each  of  whom  is,  other  than  herein- 
above stated,  to  said  Grand  Jury  unknown,  herein- 
after called  "said  defendants"),  on  or  about  the 
31st  day  of  October,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  said 
Division  and  District,  unlawfully  did  sell,  dispense 
and  distribute,  not  in  or  from  the  original  stamped 
package,   a   certain   quantity   of   a   derivative   and 
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preparation  of  morphine,  to-wit,  a  lot  of  heroin,  in 
quantity  particularly  described  as  12  envelopes, 
containing  approximately  10  ounces  and  436  grains 
of  heroin. 

Second  Count:     (Jones-Miller  Act,  21  USC  §174) ; 

The  Grand  Jury  further  charges:  That  the  said 
defendants,  Raymond  A.  Leeper,  James  Marvin 
Ballard,  Andrew  Ingoglia,  Patrick  John  Mc- 
Donough,  and  John  Stoppelli,  at  the  time  and  place 
mentioned  in  the  first  count  of  this  indictment, 
within  said  Division  and  District,  fraudulently  and 
knowingly  did  conceal  and  facilitate  the  conceal- 
ment of  a  certain  quantity  of  a  derivative  and 
preparation  of  morphine,  to-wit,  a  lot  of  heroin,  in 
quantity  particularly  described  as  12  envelopes  con- 
taining approximately  10  ounces  and  436  grains  of 
heroin,  and  the  said  heroin  had  been  imported  into 
the  United  States  of  Ainerica,  contrary  to  law  as 
said  defendants  Raymond  A.  Leeper,  James  Marvin 
Ballard,  Andrew  Ingoglia,  Patrick  John  Mc- 
Donough,  and  John  Stoppelli  then  and  there  knew. 
Third  Count:     (Conspiracy,  18  USC  §371); 

The  Grand  Jury  further  charges:  That  the  said 
defendants  Raymond  A.  Leeper,  James  Marvin 
Ballard,  Andrew  Ingoglia,  Patrick  John  Mc- 
Donough,  and  John  Stoppelli,  at  a  time  and  place 
to  said  Grand  Jury  unknown,  did  conspire  together 
and  with  other  persons  whose  names  are  to  said 
Grand  Jury  unknown,  to  sell,  dispense  and  dis- 
tribute, not  in  or  from  the  original  stamped  package, 
a  quantity  of  a  derivative  and  preparation  of  mor- 
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pliine,  to-wit,  heroin,  in  violations  of  Sections  2553 
and  2557  of  Title  26  United  States  Code,  and  to 
conceal  and  facilitate  the  concealment  and  trans- 
portation of  morphine,  to-wit,  heroin,  which  heroin 
had  been  imported  into  the  United  States  of  Amer- 
ica contrary  to  law,  as  said  defendants  then  and 
there  well  knew,  in  violation  of  Section  174  of  Title 
21  United  States  Code;  that  thereafter  and  during 
the  existence  of  said  conspiracy  one  or  more  of  said 
defendants,  hereinafter  mentioned  by  name,  in  the 
City  of  Oakland,  County  of  Alameda,  State  of  Cali- 
fornia, within  said  Division  and  District,  did  the 
following  acts  in  furtherance  thereof  and  to  effect 
the  objects  of  the  conspiracy  aforesaid : 

1.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendant  Raymond 
A.  Leeper  had  a  conversation  with  George  H.  White, 
District  Supervisor  of  the  Bureau  of  Narcotics  of 
the  United  States  Treasury  Department,  in  Room 
306  of  the  Clay  Ten  Hotel,  1014  Clay  Street. 

2.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendant  James 
Marvin  Ballard  left  the  Clay  Ten  Hotel,  1014  Clay 
Street,  entered  a  1941  Cadillac  automobile,  Cali- 
fornia license  Number  17  K  120,  parked  in  the 
vicinity  of  the  said  Clay  Ten  Hotel,  1014  Clay 
Street,  and  drove  the  said  automobile  away  from  the 
said  vicinity  of  the  said  Clay  Ten  Hotel. 

3.  On  October  31,  1948,  in  the  City  of  Oakland, 
County   of   Alameda,   State   of   California,   within 
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said  Division  and  District,  the  said  defendant  James 
Marvin  Ballard  drove  the  said  1941  Cadillac  auto- 
mobile, California  License  Number  17  K  120,  to 
the  vicinity  of  the  Clay  Ten  Hotel,  1014  Clay 
Street,  with  the  defendants  Andrew  Ingoglia  and 
Patrick  John  McDonough  as  passengers  in  said 
automobile. 

4.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendants  James 
Marvin  Ballard,  and  Andrew  Ingoglia  left  the  said 
1941  Cadillac  automobile,  California  License  Num- 
ber 17  K  120,  and  entered  the  said  Clay  Ten  Hotel, 
1014  Clay  Street. 

5.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  immediately  after  the 
defendants  James  Marvin  Ballard  and  Andrew 
Ingoglia  left  the  said  Cadillac  1941  automobile, 
California  License  Number  17  K  120,  and  entered 
the  said  Clay-Ten  Hotel,  1014  Clay  Street,  the 
defendant  Patrick  John  McDonough  sat  in  the 
driver's  seat  of  the  said  automobile. 

6.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  said 
Division  and  District,  the  said  defendants  James 
Marvin  Ballard  and  Andrew  Ingoglia  stood  in  front 
of  the  closed  door  of  room  306  of  the  Clay-Ten 
Hotel,  1014  Clay  Street. 

7.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendant  Raymond 
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A.  Leeper  opened  the  door  from  the  inside  of  Room 
306,  at  the  Clay-Ten  Hotel,  1014  Clay  Street,  and 
received  a  package  from  the  defendants  James 
Marvin  Ballard  and  Andrew  Ingoglia,  who  were 
then  and  there  standing  outside  of  said  door. 

8.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  immediately  after  the 
defendants  Raymond  A.  Leeper  received  the  pack- 
age from  the  said  defendants  James  Marvin  Ballard 
and  Andrew  Ingoglia,  the  said  defendant  Raymond 
A.  Leeper  shut  the  door  of  Room  306  and  remained 
inside  of  the  said  Room  306  of  the  Clay-Ten  Hotel, 
1014  Clay  Street,  and  the  said  defendants  James 
Marvin  Ballard  and  Andrew  Ingoglia  remained 
in  front  of  the  door  outside  of  the  said  Room  306 
for  a  short  period  of  time. 

A  True  Bill. 

/s/  JOS.  L.  SCOTT, 
Foreman. 
FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

By  /s/  R.  B.  McMillan, 

Asst.  U.  S.  Attorney. 
Approved  as  to  Form: 

/s/  R.  B.  McMillan. 


At  A  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on   Thursday,   the   24th   day   of   February,   in  the 
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year  of  our  Lord  one  thousand  nine  hundred  and 
forty-nine. 

Present:  The  Honorable  George  B.  Harris, 
District  Judge. 

No.  31953 
UNITED  STATES  OF  AMERICA, 

vs. 
JOHN  STOPPELLI. 

ARRAIGNMENT  AND  PLEA 

This  case  came  on  for  arraignment.  Joseph 
Karesh,  Esq.,  Asst.  U.  S.  Atty.,  for  U.  S.  Defend- 
ant was  present  with  his  attorney,  Jake  Ehrlich, 
Esq.  Defendant  was  arraigned  upon  the  Indictment, 
stated  his  true  name  to  be  as  contained  therein, 
the  substance  of  the  charge  being  stated  to  defend- 
ant and  copy  of  Indictment  handed  to  him.  Defend- 
ant stated  he  understood  the  charge  against  him. 
Mr.  Ehrlich  waived  reading  of  Indictment. 

Defendant  pleaded  "Not  Guilty"  as  to  Counts 
1,  2  and  3  of  Indictment.  On  motion  of  Mr.  Karesh 
and  with  consent  of  Mr.  Ehrlich,  ordered  case  con- 
tinued to  March  1,  1949  to  be  set  for  trial  on 
calendar  of  Hon.  Dal  M.  Lemmon,  District  Judge. 


At  A  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  9th  day  of  June,  in  the  year  of 


8  John  StoppelU  vs. 

our  Lord  one  thousand  nine  hundred  and  forty- 
nine. 

Present :  The  Honorable  Dal  M.  Lemmon, 
District  Judge. 

No.  31953 
UNITED  STATES  OF  AMERICA, 

vs. 

RAYMOND  A.  LEEPER,  JAMES  MARVIN 
BALLARD,  ANDREW  INGOGLIA,  PAT- 
RICK  JOHN   Mcdonough   and  john 

STOPPELLI. 

ORDER  DENYING  MOTIONS  FOR  MISTRIAL 
AND  FOR  JUDGMENT  OF  ACQUITTAL 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.  W.  Harold  Greene  was 
sworn  and  testified  for  the  United  States.  Mr. 
Karesh  introduced  in  evidence  and  filed  U.  S.  Ex- 
hibits Nos.  1  to  12  inclusive;  17  to  36  inclusive. 
The  United  States  then  rested  its  case.  Mr.  Ehrlich, 
Mr.  Deasy,  Mr.  Kernes  and  Mr.  Dunning,  on  behalf 
of  their  respective  clients,  made  motions  for  a  mis- 
trial, which  said  motions  were  ordered  denied.  Mr. 
Ehrlich,  Mr.  Deasy,  Mr.  Kernes  and  Mr.  Dunning, 
on  behalf  of  their  respective  clients,  made  motions 
for  judgment  of  acquittal,  which  said  motions  were 
ordered  denied.  James  Marvin  Ballard  and  Pat- 
I'ick  John  McDonough  were  sworn  and  testified  in 
their  own  behalf.    Defendants  James  Marvin  Bal- 
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lard  and  Patrick  John  McDonough  rested.  The 
defendants  Raymond  A.  Leeper,  Andrew  Ingoglia 
and  John  Stoppelli  rested.  The  evidence  was  there- 
upon closed.  After  hearing  Mr.  Karesh,  Mr.  Ehr- 
lich,  Mr.  Deasy,  Mr.  Kernes  and  Mr.  Dunning,  it  is 
Ordered  that  this  case  be  continued  to  June  10,  1949 
at  10  a.m.,  and  the  jury,  after  being  duly  admon- 
ished, was  excused  until  that  time. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  as  to  the  defendants  at  the 
bar,  as  follows: 

Raymond  A.  Leeper  guilty  on  the  First  Count, 
guilty  on  the  Second  Count,  guilty  on  the  Third 
Count. 

James  Marvin  Ballard  guilty  on  the  First  Count, 
guilty  on  the  Second  Count,  guilty  on  the  Third 
Count. 

Andrew  Ingoglia  guilty  on  the  First  Count,  guilty 
on  the  Second  Count,  guilty  on  the  Third  Count. 

Patrick  John  McDonough  guilty  on  the  First 
Count,  guilty  on  the  Second  Count,  guilty  on  the 
Third  Count. 

John  Stoppelli  guilty  on  the  First  Count,  guilty 
on  the  Second  Count,  guilty  on  the  Third  Count. 

/s/  G.  CHILDRESS, 
Foreman. 
[Endorsed] :  Filed  June  13,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant,  John  Stoppelli,  moves  the  court 
to  grant  him  a  new  trial  for  the  following  reasons: 

1.  The  court  erred  in  denying  the  defendant's 
motion  for  acquittal  made  at  the  conclusion  of  the 
case  of  the  government. 

2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial 
evidence. 

4.  The  court  erred  in  admitting  testimony  of  the 
witness  W.  Harold  Greene  to  which  objections  were 
made. 

5.  The  court  erred  in  charging  the  jury  and  in 
refusing  to  charge  the  jury  as  requested. 

6.  The  court  erred  in  denying  the  defendant's 
motion  for  a  mistrial. 

7.  The  defendant  was  substantially  prejudiced 
and  deprived  of  a  fair  trial  by  reason  of  the  fol- 
lowing circumstances:  The  only  witness  against  the 
defendant,  John  Stoppelli,  was  W.  Harold  Greene, 
a  fingerprint  expert,  who,  under  questioning  by  the 
government  and  not  responsive  to  any  question, 
made  the  following  statement  referring  to  John 
Stoppelli 's  fingerprints: 

''We  have  a  national  book,  every  district  super- 
visor in  the  country,  in  the  Narcotic  Bureau,  has  a 
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national  book  published  by  the  Narcotic  Bureau, 

all  of  the  major  known " 

Dated  June  16,  1949. 

/s/  J.  W.  EHRLICH, 

Attorney  for  Defendant, 
John  Stoppelli. 
[Endorsed] :  Filed  June  17,  1949. 


[Title  of  District  Court  and  Cause] 

NOTICE  OF  MOTION  FOR  NEW  TRIAL 

To  Frank  W.  Hennessy,  United  States  Attorney: 
Please  take  notice  that  on  Thursday,  June  23, 
1949,  John  Stoppelli,  one  of  the  defendants  in  the 
above  entitled  action,  will  move  the  above  entitled 
court  in  the  courtroom  of  the  Honorable  Dal  M. 
Lemmon,  for  its  order  vacating  and  setting  aside 
the  verdict  of  the  jury  heretofore  rendered  against 
said  John  Stoppelli  and  granting  said  John  Stop- 
pelli a  new  trial  herein. 

Dated  this  17th  day  of  June,  1949. 
/s/  J.  W.  EHRLICH, 

Attorney  for  Defendant, 
John  Stoppelli. 
[Endorsed] :  Filed  June  17,  1949. 


AFFIDAVIT  OF  JAMES  MARVIN  BALLARD 

State  of  California, 

City  and  County  of  San  Francisco — ss : 

James  Marvin  Ballard,  being  duly  sworn  on  oath 
de])oses  and  says: 
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That  he  is  the  James  Marvin  Ballard  who  appears 
as  one  of  the  defendants  in  the  above  entitled 
action;  that  after  he  and  the  other  defendants  were 
sentenced  to  various  terms  of  imprisonment,  and 
while  they  were  together  in  the  San  Francisco 
County  Jail,  he  had  a  discussion  with  the  defend- 
ant Andrew  Ingoglia  in  the  presence  of  the  defend- 
ants John  Stoppelli,  Raymond  A.  Leeper  and 
Patrick  John  McDonough  concerning  the  defendant 
Jolm  Stoppelli. 

That  the  defendant  Ingoglia  said  to  all  those 
present,  to  wit,  John  Stoppelli,  Raymond  A.  Leeper, 
Patrick  John  McDonough  and  James  Marvin  Bal- 
lard, that  John  Stoppelli  had  nothing  whatever  to 
do  with  the  offenses  alleged  in  the  above  captioned 
indictment. 

That  Ingoglia  received  the  narcotics  in  bulk  from 
a  source  which  he  did  not  disclose  but  said  it  was 
not  Stoppelli. 

That  Ingoglia  never  before  the  trial  had  seen  or 
known  or  done  any  business  with  said  Stoppelli, 
and  that  Ingoglia  first  met  Stoppelli  at  the  first 
calling  of  this  case. 

That  each  of  the  other  defendants  present,  each 
for  himself  said  that  they  had  never  known,  seen, 
done  business  with  or  talked  to  Stoppelli  until  they 
talked  to  him  on  the  first  calling  of  this  case.  That 
your  affiant  never  saw,  did  business  with  or  knew^ 
said  Stoppelli  until  he  saw  him  for  the  first  time 
during  the  trial  of  the  above  matter. 

That  the  said  Ingoglia  further  said  that  he  re- 
ceived the  narcotics  in  bulk  in  one  package,  and 
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after   receipt  he   cut   them   with   milk-sugar  in   a 
residence  in  San  Francisco. 

That  he  Ingoglia  purchased  the  celophane  en- 
velopes, and  the  plain  white  envelopes,  in  which 
the  narcotics  were  packaged,  in  a  store  on  Market 
Street  in  San  Francisco. 

That  Ingoglia  received  the  narcotics  more  than 
thirty  days  prior  to  the  time  they  were  delivered 
to  Leeper. 

That  Ingoglia  knows  that  the  fingerprint  on  the 
white  envelope  was  not  made  by  Stoppelli  because 
Stoppelli  was  not  in  San  Francisco  and  did  not  and 
could  not  handle  the  said  envelopes;  that  the  nar- 
cotics were  not  purchased  from  Stoppelli,  that 
Ingoglia  has  never  done  any  business  with  Stoppelli 
and  that  Stoppelli  had  nothing  to  do  with  the  cut- 
ting and  repackaging  of  said  narcotics. 

That  each  of  the  other  defendants  urged  Ingoglia 
to  make  a  statement  of  the  true  facts  but  he,  In- 
goglia, refused  to  do  so. 

That  Ingoglia  said  he  did  not  take  the  stand  to 
testify  because  he  feared  he  would  incriminate  his 
associates  who  brought  the  narcotics  to  him  and 
who  aided  him  in  cutting  and  repackaging  such 
narcotics. 

/s/  JAMES  MARVIN  BALLARD. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1949. 

[Seal]         /s/  L.  H.  CONDON, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Aug.  8,  1949. 
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[Title  of  District  Court  and  Cause.] 

affidavit  of  patrick  john 
Mcdonough 

state  of  California, 

City  and  County  of  San  Francisco — ss: 

Patrick  John  McDonough,  being  first  duly  sworn 
on  oath  deposes  and  says : 

That  he  is  the  Patrick  John  McDonough  who 
appears  as  one  of  the  defendants  in  the  above  en- 
titled action ;  that  after  he  and  the  other  defendants 
were  sentenced  to  various  terms  of  imprisonment, 
and  while  they  were  together  in  the  San  Francisco 
County  Jail,  he  had  a  discussion  with  the  defendant 
Andrew  Ingoglia  in  the  presence  of  the  defendants 
John  Stoppelli,  Raymond  A.  Leeper  and  James 
Marvin  Ballard  concerning  the  defendant  John 
Stoppelli. 

That  the  defendant  Ingoglia  said  to  all  those 
present,  to  wit,  John  Stoppelli,  Raymond  A.  Leeper, 
Patrick  John  McDonough  and  James  Marvin  Bal- 
lard, that  John  Stoppelli  had  nothing  whatever  to 
do  with  the  offenses  alleged  in  the  above  captioned 
indictment. 

That  Ingoglia  received  the  narcotics  in  bulk  from 
a  source  w^hich  he  did  not  disclose  but  said  it  was 
not  Stoppelli. 

That  Ingoglia  never  before  the  trial  had  seen  or 
known  or  done  any  business  with  said  Stoppelli, 
and  that  Ingoglia  first  met  Stoppelli  at  the  first 
calling  of  this  case. 
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That  each  of  the  other  defendants  present,  each 
for  himself  said  that  they  had  never  known,  seen, 
done  business  with  or  talked  to  Stoppelli  until  they 
talked  to  him  on  the  first  calling  of  this  case.  That 
your  affiant  never  saw,  did  business  with  or  knew 
said  Stoppelli  imtil  he  saw  him  for  the  first  time 
during  the  trial  of  the  above  matter. 

That  the  said  Ingoglia  further  said  that  he  re- 
ceived the  narcotics  in  bulk  in  one  package,  and 
after  receipt  he  cut  them  with  milk-sugar  in  a 
residence  in  San  Francisco. 

That  he,  Ingoglia,  purchased  the  celophane  en- 
velopes, and  the  plain  white  envelopes,  in  which 
the  narcotics  were  packaged,  in  a  store  on  Market 
Street  in  San  Francisco. 

That  Ingoglia  received  the  narcotics  more  than 
thirty  days  prior  to  the  time  they  were  delivered 
to  Leeper. 

That  Ingoglia  knows  that  the  fingerprint  on  the 
white  envelope  was  not  made  by  Stoppelli  because 
Stoppelli  was  not  in  San  Francisco  and  did  not 
and  could  not  handle  the  said  envelopes;  that  the 
narcotics  were  not  purchased  from  Stoppelli,  that 
Ingoglia  has  never  done  any  business  with  Stoppelli 
and  that  Stoppelli  had  nothing  to  do  with  the  cut- 
ting and  repackaging  of  said  narcotics. 

That  each  of  the  other  defendants  urged  Ingoglia 
to  make  a  statement  of  the  true  facts  but  he,  In- 
goglia, refused  to  do  so. 

That  Ingoglia  said  he  did  not  take  the  stand  to 
testify  because  he  feared  he  would  incriminate  his 
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associates  who  brought  the  narcotics  to  him  and 
who  aided  him  in  cutting  and  repackaging  such 
narcotics. 

/s/  PATRICK  JOHN 

Mcdonough. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1949. 

[Seal]        /s/  L.  H.  CONDON, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Aug.  8,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  J.  W.  EHRLICH 

State  of  California, 

City  and  County  of  San  Francisco — ss : 

J.  W.  Ehrlich,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  attorney  at  law  duly  admitted  and 
licensed  to  practice  his  profession  in  all  of  the 
courts  of  the  State  of  California  and  in  the  United 
States  District  Court  in  and  for  the  Northern  Dis- 
trict of  California  and  that  he  is  the  attorney  for 
John  Stoppelli,  one  of  the  defendants  above  named. 

That  after  the  trial  of  the  above  entitled  action 
and  after  the  above  named  defendants  had  been 
sentenced  to  various  terms  of  imprisonment,  while 
they  were  together  in  the  San  Francisco  County 
Jail,  your  affiant  had  a  conversation  with  one  An- 
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drew  Ingoglia,  one  of  the  defendants  above  named. 

At  that  time  Andrew  Ingoglia  stated  to  your 
affiant  that  the  defendant  John  Stoppelli  had  noth- 
ing to  do  with  this  case,  and  that  said  John 
Stoppelli  was  unknown  to  him  and  to  the  other  de- 
fendants; that  neither  he  nor  the  other  defendants 
ever  saw,  talked  to  or  did  business  with  the  said  John 
Stoppelli;  that  the  fingerprint  in  question  on  said 
envelope  could  not  have  been  made  by  John  Stop- 
pelli because  he,  Ingoglia,  received  the  narcotics 
in  bulk  in  one  package  and  after  receipt  cut  them 
with  milk-sugar  in  San  Francisco ;  that  he,  Ingoglia, 
purchased  the  celophane  envelopes  and  the  plain 
white  envelopes  in  which  the  narcotics  were  pack- 
aged in  a  store  on  Market  Street  in  San  Francisco. 

That  your  affiant  urged  the  said  Ingoglia  to 
testify  to  the  facts  herein  contained,  but  that  he 
refused  to  do  so  on  the  ground  that  it  would  in- 
criminate his  associates  who  delivered  the  narcotics 
to  him  and  aided  him  in  cutting  and  repackaging 
such  narcotics. 

/s/  J.  W.  EHRLICH. 
Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  1949. 

[Seal]        L.  H.  CONDON, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Aug.  8,  1949. 


At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of   Cali- 
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fornia,  Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  8th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
nine. 

Present:  The  Honorable  Dal  M.  Lemmon, 
District  Judge. 

No.  31953 
UNITED  STATES  OF  AMERICA 

vs. 

JOHN  STOPPELLI 

ORDER  GRANTING  NEW  TRIAL  AS  TO 
COUNT  3  OF  INDICTMENT,  AND  DENY- 
ING NEW  TRIAL  AS  TO  COUNTS  1  AND 
2  OF  INDICTMENT;   SENTENCE 

This  case  came  on  for  judgment  and  for  hearing 
of  motion  for  new  trial.  Joseph  Karesh,  Esq.,  Asst. 
U.  S.  Atty.,  for  U.  S.  Defendant  was  present  in 
custody  of  U.  S.  Marshal  and  with  his  attorney, 
J.  W.  Ehrlich,  Esq.  Mr.  Ehrlich  presented  and 
filed  three  affidavits.  Ordered  motion  for  new  trial 
granted  as  to  Count  3  of  Indictment,  and  denied  as 
to  Counts  1  and  2  of  Indictment.  After  hearing 
counsel,  Ordered  defendant  sentenced  to  imprison- 
ment in  a  Federal  Penitentiary  for  Five  (5)  Years 
on  Count  1  of  Indictment,  and  Six  (6)  Years  and 
fined  One  Hundred  Dollars  ($100.00)  on  Count  2 
of  Indictment,  said  terms  of  imprisonment  to  run 
Concurrently. 
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Ordered  that  judgment  be  entered  herein  ac- 
cordingly. Ordered  that  defendant  be  granted  a 
stay  of  execution  of  judgment  for  period  of  one 
(1)  week.  Mr.  Ehrlich  made  a  motion  for  release 
of  defendant  on  bond  pending  appeal,  which  motion 
was  ordered  submitted.  G.  Albert  Wahl,  Probation 
Officer,  was  present. 


District  Court  of  the  United  States  for  the  Northern 

District  of  California,  Southern  Division 

No.  31953-L 

UNITED  STATES  OF  AMERICA 

vs. 
JOHN  STOPPELLI 

JUDGMENT  AND  COMMITMENT 

On  this  8th  day  of  August,  1949  came  the  attor- 
ney for  the  government  and  defendant  appeared  in 
person  and  with  counsel; 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  violation  of  Title  26  USC, 
Sec.  2553  and  2557,  (Harrison  Narcotic  Act),  Ct.  1, 
and  (Jones-Miller  Act,  21  USC,  Sec.  174)  Ct.  2,  as 
charged  in  Counts  One  and  Two  of  Indictment  and 
the  court  having  asked  the  defendant  whether  he 
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has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  a  period  of  Five  (5)  Years  on  Count  One  and 
Six  (6)  Years  on  Count  Two  of  the  Indictment 
and  pay  a  fine  to  the  United  States  of  America  in 
the  sum  of  One  Hundred  Dollars  ($100.00)  on 
Count  Two  of  the  Indictment. 

It  Is  Further  Ordered  that  said  terms  of  im- 
prisonment run  Concurrently. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

/s/  C.  C.  EMERSON, 
Deputy  Clerk. 

Filed  and  entered  this  8th  day  of  August,  1949. 
C.  W.  CALBREATH, 
Clerk. 
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In  the  United  States  District  Court  for  the  Northern 

District  of  California,  Southern  Division 

No.  31953-R 

UNITED  STATES  OF  AMERICA 

Plaintiff, 

vs. 

RAYMOND  A.  LEEPER,  JAMES  MARVIN 
BALLARD,  ANDREW  INGOGLIA,  PAT- 
RICK  JOHN   Mcdonough   and   john 

STOPPELLI, 

Defendants. 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant — John  Stoppelli, 
c/o  J.  W.  Ehrlich,  512  DeYoung  Bldg.,  San  Fran- 
cisco, California. 

Name  and  address  of  appellant's  attorney — J. 
W.  Ehrlich,  512  DeYoung  Bldg.,  San  Francisco, 
California. 

Offense — First  Count:  Violation  of  Title  26  U. 
S.  Code  Annotated,  Sections  2553  and  2557  in  that 
the  defendant  did  unlawfully  sell,  dispense  and 
distribute  a  quantity  of  heroin.  Second  Count: 
Violation  of  Title  21  U.  S.  Code  Annotated,  Section 
24  by  concealing  and  facilitating  the  concealment 
of  heroin.  Third  Count:  Violation  Title  18  U.  S. 
Code  Annotated,  Section  371,  charging  conspiracy 
to  sell,  distribute  and  conceal  heroin. 

Judgments,  Orders  and  Sentence — Denial  of  Mo- 
tion for  Mistrial  and  motion  for  verdict  of  acquittal 
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on  June  9th,  1949,  verdict  of  Guilty  on  June  13, 
1949,  denial  of  motion  for  new  trial  on  Counts  1 
and  2  August  8th,  1949,  and  sentence  on  Count  1 
for  five  years  and  sentence  on  Count  2  of  6  years 
and  $100.00  fine  on  Count  2.  Motion  for  new  trial 
granted  as  to  Count  3. 

Appellant  is  presently  confined  in  the  County 
Jail  of  the  City  and  County  of  San  Francisco,  State 
of  California. 

I,  John  Stoppelli,  the  above  named  appellant, 
hereby  appeals  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  above 
stated  judgments  and  orders. 

Dated  this  12th  day  of  August,  1949. 
/s/  J.  W.  EHRLICH, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  Aug.  12,  1949. 


In  the  United  States  District  Court  for  the  Northern 

District  of  California,  Southern  Division 

No.  31953-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Respondent, 

vs. 

JOHN  STOPPELLI, 

Defendant  and  Appellant. 
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AMENDED  NOTICE  OP  APPEAL 

Name  and  address  of  appellant — John  Stoppelli, 
c/o  J.  W.  Ehrlich,  512  DeYoung  Bldg.,  San  Fran- 
cisco, California. 

Name  and  address  of  appellant's  attorney — J. 
W.  Ehrlich,  512  DeYoung  Bldg.,  San  Francisco, 
California. 

Offense— First  Count:  Violation  of  Title  26  U. 
S.  Code  Annotated,  Sections  2553  and  2557  in  that 
the  defendant  did  imlawfully  sell,  dispense  and 
distribute  a  quantity  of  heroin.  Second  Count: 
Violation  of  Title  21  U.  S.  Code  Annotated,  Section 
174  by  concealing  and  facilitating  the  concealment 
of  heroin.  Third  Count:  Violation  Title  18  U.  S. 
Code  Annotated,  Section  371,  charging  conspiracy 
to  sell,  distribute  and  conceal  heroin. 

Judgments,  Orders  and  Sentence — Denial  of  mo- 
tion for  mistrial  and  motion  for  verdict  of  acquittal 
on  June  9th,  1949,  verdict  of  guilty  on  June  13, 
1949,  and  sentence  on  Count  1  of  five  years  and 
sentence  on  Count  2  of  6  years  and  $100.00  fine 
on  Count  2.  Motion  for  new  trial  granted  as  to 
Count  3. 

Appellant  is  presently  confined  in  the  County 
Jail  of  the  City  and  County  of  San  Francisco,  State 
of  California. 

I,  John  Stoppelli,  the  above  named  appellant, 
hereby  appeals  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit  from  the  above 
stated  judgments  and  orders. 

Dated  this  15th  day  of  August,  1949. 

/s/  J.  W.  EHRLICH, 

Attorney   for   Appellant. 

[Endorsed] :     Filed  Aug.  15,  1949. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  FOR  RECORD  ON  APPEAL 

Comes  now  the  defendant  and  appellant,  John 
Stoppelli,  and  having  filed  herein  his  appeal  does 
hereby  designate  the  following  portions  of  the 
records,  proceedings  and  evidence  to  be  contained 
in  the  record  on  appeal  and  requests  the  Clerk  of 
this  Court  to  so  incorporate  as  follows: 

1.  Indictment. 

2.  Minute  Order  of  arraignment  of  Defendant, 
John  Stoppelli. 

3.  Plea  of  not  guilty  hj  John  Stoppelli. 

4.  Order  of  Court  denying  motions  for  mistrial 
and  for  judgment  of  acquittal  by  defendant,  John 
Stoppelli. 

5.  Verdict  of  the  jury. 

6.  Reporter's  transcript  of  all  oral  joroceedings 
taken  down  by  the  official  court  reporter  in  the 
above  entitled  case  at  all  stages  of  the  proceedings 
in  this  case  from  the  beginning  of  the  trial  thereof 
on  the  7th  day  of  June,  1949  to  and  including  the 
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denial  of  motion  for  a  new  trial  on  August  8,  1949. 

7.  Motion  for  new  trial  and  notice  thereof  filed 
by  defendant  John  Stoppelli. 

8.  Affidavit  of  James  Marvin  Ballard  filed  in 
support  of  motion  for  new  trial. 

9.  Affidavit  of  Patrick  John  McDonough  filed 
in  support  of  motion  for  new  trial. 

10.  Affidavit  of  J.  W.  Ehrlich  filed  in  support  of 
motion  for  new  trial. 

11.  Order  granting  new  trial  as  to  Count  3  of 
indictment  and  denying  new  trial  as  to  Counts  1 
and  2  of  indictment. 

12.  Judgment  of  the  Court  as  to  Defendant  John 
Stoppelli. 

13.  Notice  of  Appeal. 

14.  Amended  Notice  of  Appeal, 

15.  Praecipe  for  Record  on  Appeal. 

Dated  this  15th  day  of  August,  1949. 
/s/  J.  W.  EHRLICH, 

Attorney  for  Defendant  and 
Appellant,  John  Stoppelli. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Aug.  16,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
TO  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
and  accompanying  documents,  listed  below,  are  the 
originals  filed  in  this  Court,  in  the  above-entitled 
case,  and  that  they  constitute  the  Record  on  Appeal 
herein,  as  designated  by  the  Appellant,  to  wit: 

Indictment. 

Minute  Order  of  February  24,  1949 — ^Arraign- 
ment and  Plea. 

Minute  Order  of  June  9,  1949 — Order  Denying 
Motion  for  Mistrial  and  Motion  for  Judgment  on 
Acquittal. 

Verdict. 

Motion  for  New  Trial. 

Affidavit  of  James  Marvin  Ballard. 

Affidavit  of  Patrick  John  McDonough. 

Affidavit  of  J.  W.  Ehrlich. 

Minute  Order  of  August  8,  1949— Order  Grant- 
ing New  Trial  as  to  Count  3  of  the  Indictment,  and 
Denying  New  Trial  as  to  Counts  1  and  2  of  the 
Indictment ;  Sentence. 

Judgment  and  Commitment. 

Notice  of  Appeal. 

Amended  Notice  of  Appeal. 

Praecipe  for  Record  on  Appeal. 

Reporter's  Transcripts — Vol.  1,  for  June  7,  1949; 
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Vol.  2,  for  June  8,  1949;  Vol.  3,  for  June  9,  1949; 
Vol.  4,  for  June  13,  1949— Charge  of  the  Court. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
19th  day  of  September,  A.D.  1949. 

C.  W.  CALBEEATH, 
Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  SUPPLEMENT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  accompanying 
document,  listed  below,  is  the  original  Reporter's 
Transcript  filed  in  this  Court,  and  that  it  constitutes 
the  Supplement  to  Record  on  Appeal  herein,  to  wit : 

Reporter's  Transcript — Vol.  5 — for  June  13,  July 
5,  and  August  8,  1949. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court,  this 
12th  day  of  October,  1949. 

C.  W.  CALBREATH, 

Clerk. 
[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 
Filed  Oct.  11,  1949. 

PAUL  P.  O'BRIEN, 

Clerk. 
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In  the   Southern   Division   of   the   United    States 
District   Court   for   the   Northern   District   of 
California 
Before:  Hon.  Dal  M.  Lemmon, 
Judge. 

No.  31953-L 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs.. 

RAYMOND  A.  LEEPER,  JAMES  MARVIN 
BALLARD,  ANDREW  INGOGLIA,  PAT- 
RICK JOHN  Mcdonough,   and  john 

STOPPELLI, 

Defendants. 

REPORTER'S  TRANSCRIPT 
Tuesday,  June  7,  1949 

Appearances 
For  the  Government: 

JOSEPH  KARESH,  ESQ., 

Assistant  United  States  Attorney. 

For  the  defendants  Leeper  and  Ballard: 
JOSEPH  DEASY,  ESQ. 

For  the  defendant  Ingoglia: 

EDMUND  DUNNING,  ESQ. 

For  the  defendant  McDonough: 
ROBERT  S.  KERNES,  ESQ. 
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For  the  defendant  John  Stoppelli: 
J.  W.  EHRLICH,  ESQ.  [1*] 

(A  jury  was  duly  impaneled  and  sworn  to 
try  the  cause.) 

Opening  Statement  On  Behalf  Of  The  Government 

Mr.  Karesh :  Ladies  and  gentlemen  of  the  jury : 
As  his  Honor  has  indicated,  this  is  an  indictment 
in  three  counts.  The  first  count  <5harges  a  violation 
of  the  Harrison  Narcotic  Act. 

The  date  of  the  offense,  on  or  about  October  31, 
1948,  the  illegal  sale  of  a  quantity  of  heroin,  which 
is  a  proscribed  drug,  a  narcotic. 

The  second  count  charges  a  violation  of  the  Jones- 
Miller  Act,  which  is  the  illegal  possession  or  the 
illegal  concealment  or  the  facilitation  of  the  con- 
cealment of  a  quantity  of  heroin,  narcotics,  approxi- 
matel}^  ten  ounces  and  435  grains. 

The  third  count  charges  a  conspiracy  to  violate 
either  one  or  both  of  these  Acts.  In  other  words, 
as  his  Honor  has  indicated,  it  is  a  violation  of 
law — the  conspiracy  statute  is  violated  if  two  or 
more  men  agree  in  a  conspiracy  to  violate  the  law. 
In  other  words,  here  we  have  the  Harrison  Act. 
One  man  himself  may  violate  that  Act  by  selling 
illegal  narcotics.  If  two  or  more  men  agree  to  sell 
narcotics,  both  of  them  have  violated  not  only  the 
Harrison  Act,  but  they  commit  a  conspiracy. 

The  same  way  with  the  Jones-Miller  Act.  If  one 
man  has  [2]  in  his  possession  and  cannot  explain 
away  the  possession  of  a  quantity  of  narcotics,  that 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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is  a  violation  of  the  Jones-Miller  Act;  but  if  two 
or  more  agree  to  possess  or  facilitate  the  conceal- 
ment or  conceal  or  aid  and  abet  in  the  possession  or 
concealment  of  that  narcotic,  not  only  are  they 
guilty  of  a  violation  of  the  Jones-Miller  Act,  but 
they  are  likewise  guilty  of  conspiracy  to  violate  this 
act. 

The  offenses  charged  took  place  in  Oakland  and 
in  other  places.  Now,  members  of  the  jury,  I  ask 
you  to  bear  in  mind  throughout  the  course  of  the 
presentation  of  the  Government's  case  that  if  a  man 
puts  in  action  a  criminal  force,  let's  say  in  New 
York,  in  the  State  of  New  York,  and  ultimately 
the  crime  is  consummated  in  the  State  of  Califor- 
nia, even  though  the  man  is  in  New  York,  because 
he  set  the  criminal  force  loose  and  the  force  was 
consummated  or  the  act  was  consummated  in  Cali- 
fornia, he  is  guilty  of  a  violation  of  the  law  in 
California. 

I  will  also  ask  you  to  bear  in  mind 

Mr.  Deasy:  Excuse  me,  please.  I  submit  to  the 
Court  this  is  not  a  statement  by  the  United  States 
Attorney  of  what  he  expects  to  prove  by  his  evi- 
dence. 

The  Court :  Well,  I  think  he  is  trying  to  outline 
the  legal  background  of  it  in  order  that  they  may 
understand  the  evidence  as  it  comes  in  in  the  light 
of  the  legal  background.    Proceed. 

Mr.  Karesh:  I  would  also  like  to  members  of 
the  jury  to  bear  in  mind,  as  I  know  you  will,  during 
the  course  of  the  presentation  [3]  of  the  Govern- 
ment's case,  that  anyone   who   aids   and   abets   in 
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the  €01111111881011  of  a  crime  Is  as  guilty  as  the  person 
who  commits  the  crime.  In  other  words,  If  there  Is 
a  person  In  the  State  of  New  York  who  sends 
narcotics  to  the  State  of  California,  and  those  nar- 
cotics are  possessed  in  California  and  are  sold  in 
California,  that  person  who  sends  the  narcotics  to 
California  is  as  guilty  as  the  person  who  possesses 
the  narcotics  in  California  and  who  sells  the  nar- 
cotics in  California,  and  is  likewise  guilty  of  a 
criminal  conspiracy  to  violate  the  Act. 

Now,  we  will  go  to  the  date  October  31,  1948,  men- 
tioned in  the  indictment.  I  would  call  your  atten- 
tion, members  of  the  jury,  that  the  Government  is 
not  limited  to  that  date,  October  31,  1948.  If  we 
can  show  that  any  criminal  act  leading  to  what 
occurred  on  October  31,  1948  occurred  within  three 
years  of  the  return  of  the  indictment,  which  we 
•call  the  statutory  period,  and  that  person  started 
that  act  three  years  ago,  before  October  31,  1948,  or, 
rather,  before  the  return  of  the  Indictment  he  is 
guilty  under  the  law.  I  ask  you  to  bear  that  in 
mind  as  we  present  our  case. 

We  will  show  you  that  in  Oakland,  California,  at 
Tenth  and  Clay  Streets,  is  the  Clay-Ten  Hotel.  It 
is  a  small  hotel.  And  in  the  Clay-Ten  Hotel  in  Oak- 
land in  room  306,  there  lived  on  October  31,  1948 
and  there  lived  for  a  considerable  period  prior  to 
that  time  the  defendant  Raymond  Leeper,  and  Ray- 
mond Leeper  had  an  automobile,  and  that  automo- 
bile becomes  extremely  [4]  significant,  registered  to 
his  nephew,  but  of  which  he  was  the  owner  or  the 
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possessor.  The  automobile  ^Yill  become  extremely 
important  in  the  presentation  of  the  Government's 
case. 

Now,  on  October  31,  1948,  Colonel  White,  Dis- 
trict Supervisor  of  the  Bureau  of  Narcotics,  went 
with  an  informer — and  we  sa}^  to  you  now  and  we 
say  it  without  apology  at  the  opening  of  our  case, 
that  the  Government  is  permitted  the  use  of  the  in- 
former— no  prejudice  must  be  shown  the  Govern- 
ment's case  because  the  Government  uses  or  used 
an  informer.  Colonel  White,  on  October  31,  1948, 
on  a  Sunday,  went  with  an  informer  to  the  Clay- 
Ten  Hotel.  The  informer  went  upstairs  to  room 
306.  Colonel  White  went  upstairs  thereafter  to 
room  306.  Outside — there  were  other  agents — out- 
side of  the  hotel,  the  Clay-Ten  Hotel,  were  other 
agents  —  Agent  Bertin,  Agent  Cass,  and  Agent 
Grady. 

As  Colonel  White  went  up  to  room  306,  but  prior 
to  reaching  room  306  the  defendant  James  M.  Bal- 
lard came  out  of  that  hotel  and  entered  the  Cadillac 
car  of  Leeper,  by  himself,  under  the  surveillance 
of  the  agents  outside.  He  was  away  for  a  while, 
for  a  few  minutes,  and  then  James  Marvin  Ballard, 
a  few  minutes  later,  returned  in  that  automobile, 
not  by  himself,  we  will  show,  but  from  the  surveil- 
lance of  the  agents  we  will  show  that  in  the  car  was 
James  Marvin  Ballard  and  Patrick  McDonough 
and  the  other  defendant  Andrew  Ingoglia.  Mc- 
Donough [5]  moved  into  the  driver's  seat  after 
Ballard  had  gotten  out  of  the  driver's  seat  with 
Ingoglia. 
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Into  the  hotel  went  the  defendants  James  Marvin 
Ballard  and  Andrew  Ingoglia.  In  the  meantime 
Colonel  White  had  made  arrangements  to  buy  heroin 
for  $900  an  ounce  from  Leeper.  Leeper  told  him 
that  he  was  sending  out  Slim,  who  is  James  Marvin 
Ballard,  to  bring  back  the  purchaser  or  the  seller. 
That  seller  who  came  back  with  Ballard  was  the 
defendant  Andrew  Ingoglia. 

Bear  in  mind  that  McDonough  has  now  moved 
into  the  driver's  seat  outside  the  hotel  still  under 
the  surveillance  of  the  Government  officers. 

Now,  what  happened  in  room  306  ?  James  Marvin 
Ballard  and  Andrew  Ingoglia  w^ere  outside  room 
306,  and  we  will  show  you  that  room  306  is  at  the 
end  of  the  long  hall,  not  straight  at  the  end  of  the 
long  hall,  but  about  a  45-degree  angle  to  the  right, 
as  a  dead  end.  In  other  words,  it  is  not  one  of  the 
rooms  running  parallel  to  the  line  or  to  the  corridor, 
it  veers  off  to  the  right,  and  this  will  become  ex- 
tremely important  as  the  Government's  case  de- 
velops. 

There  was  a  knock  on  the  door.  Colonel  White  is 
in  the  room.  The  defendant  Raymond  Leeper  sticks 
his  hand  through  the  door  and  brings  in  a  package. 
Colonel  White  looks  at  the  package.  Not  more  than 
five  seconds  elapsed.  He  breaks  the  package  and  it 
appears  to  be  narcotics  with  12  envelopes,  in  [6] 
through  the  door,  and  there  standing  in  front  of  the 
door  are  the  defendants  Andrew  Ingoglia  and  James 
Marvin  Ballard,  who  had  passed  the  packages 
through  the  door. 
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We  will  also  show,  ladies  and  gentlemen  of  the 
jury,  during  the  course  of  the  trial,  that  the  de- 
fendant John  Stoppelli — and  we  will  show  it  by 
fingerprint  evidence,  conclusive  fingerprint  evidence, 
that  a  quantity  of  that  heroin  in  question  in  that 
envelope,  in  one  of  the  envelopes,  was  handled  by 
the  defendant  John  Stoppelli. 

On  the  theory  of  law  of  aiding  and  abetting,  we 
will  show  that  all  of  them  violated  the  Harrison 
Narcotic  Act,  all  of  them  violated  the  Jones-Miller 
Act,  and  all  of  them  conspired  to  violate  these  acts, 
and  we  will  also  ask  you  to  bear  in  mind  during 
the  course  of  the  trial,  that  the  Government  does 
not  have  to  show  that  John  Stoppelli  handled  all 
of  the  narcotics  in  the  envelopes.  If  he  handled  the 
narcotics  in  one  envelope,  if  he  handled  one  ounce 
of  narcotics,  or  a  half  ounce,  or  5  grains,  it  is  as 
though  he  handled,  possessed,  concealed,  aided  and 
abetted  in  the  concealment  and  the  sale  of  all  the 
narcotics  in  all  of  the  envelopes. 

And  that,  then,  will  be  the  Government's  case. 
We  will  prove  it  beyond  a  reasonable  doubt  and  to 
a  moral  certainty. 

The  Court:  Do  counsel  for  the  defense  or  the 
defendants  wish  to  reserve  the  right  later  on  to 
make  their  statements  to  the  jury?  [7] 

Mr.  Deasy:     Yes,  your  Honor. 

Mr.  Ehrlich:     Yes,  your  Honor. 

Mr.  Dunning:     Yes,  your  Honor. 

Mr.  Kernes :     Yes,  your  Honor. 

Mr.  Deasy:  On  behalf  of  all  the  defendants  we 
reserve  the  opening  statement. 
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At  this  time,  may  it  please  the  Court,  may  we 
have  an  order  excluding  all  witnesses  from  the 
courtroom  with  the  exception  of  the  witness 

The  Court:  Yes,  you  may  have  such  an  order 
excluding  all  the  witnesses  except  the  agent  in 
charge  of  the  case,  and  the  defendants,  and  the 
order  is  that  all  witnesses,  those  here  under  subpena 
or  otherwise,  will  leave  the  courtroom,  and  I  will 
ask  that  counsel  see  that  their  respective  witnesses 
leave  the  courtroom. 

Mr.  Karesh :  Mrs.  Seeley,  you  are  a  witness,  you 
will  have  to  leave.  Until  we  call  you,  remain  outside. 

The  Court:  Will  counsel  observe  those  that  are 
in  the  courtroom?  If  there  are  any  here  who  are 
witnesses,  please  leave  the  courtroom  and  remain 
outside  until  called. 

Mr.  Karesh:  Are  there  any  witnesses  here  for 
the  Government  inside  the  courtroom  that  have 
been  subpenaed? 
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called  as  a  witness  on  behalf  of  the  Government; 
sworn.  [8] 

Q.     (By  the  Clerk) :     Will  j^ou  state  your  full 
name  to  the  court  and  jury? 

The  Witness:     C.  E.  Hubach. 

Direct  Examination 
By  Mr.  Karesh: 

Q.     You   are   an   employee,    sir,    of   the   United 
States  of  America  ? 
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A.  I  am  employed  by  the  Internal  Eevenue 
Bureau. 

Q.     Of  the  United  States  of  America? 

A.     Yes. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  1925. 

Q.  And  in  what  capacity  have  you  been  em- 
ployed and  are  now  employed  by  the  Government? 

A.     As  a  chemist. 

Q.  As  a  chemist,  do  you  analyze  substances  to 
determine  whether  they  contain  narcotics? 

A.    I  do. 

Q.  Have  you  made  many  such  analyses  in  your 
long  service  with  the  Government? 

A.     Yes,  I  have  made  a  large  number  of  them. 

Q.  Have  you  ever  analyzed  any  substance  to 
determine  that  it  contained  heroin?  A.     Yes. 

Q.     Is  heroin  a  narcotic?  A.     It  is. 

Q.  Have  you  testified  in  court  on  more  than 
one  occasion?  [9]  A.     Yes,  I  have. 

Q.     In  narcotic  cases  ?  A.     Yes. 

Q.  Have  testified  in  court  and  identified  certain 
substances,  containing  heroin?  A.     Yes. 

Q.  And  what,  sir,  is  your  educational  back- 
ground ? 

A.  Oh,  I  have  a  degree  of  Bachelor  of  Chemistry 
from  Cornell  University. 

Q.     Now,  you  have  brought  here  a  package. 

A.     Yes. 

Q.     Do  you  have  it  with  you  ? 
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(The  witness  exhibits  package  to  counsel.) 

Q.  How  long  have  you  had  the  package  with 
you? 

A.  I  brought  this  from  the  laboratory  this 
morning. 

Q.     How  long  have  you  had  the  package  % 

A.     It  was  first  given  to  me  November  1,  1948. 

Q.  And  by  whom  was  the  package  and  the  con- 
tents of  the  package  given  you? 

A.     By  Agent  Cass,  of  the  narcotic  ofi&ce. 

Q.  Agent  Cass,  of  the  Bureau  of  Narcotics  of 
the  San  Francisco  office  ?  A.    Yes. 

Q.  Now,  do  you  remember  the  way  in  which  the 
narcotics  were  given  to  you?  Were  they  in  enve- 
lopes? Describe  the  physical  [10]  condition  of  the 
narcotics  or  the  package  given  you  by  Mr.  Cass? 

A.  They  were  handed  to  me  in  a  brown  sealed 
envelope,  which  I  have  here,  and  this  envelope  con- 
tained 12  small  giassine  or  transparent  paper  en- 
velopes which  contained  a  white  powder. 

Q.  Did  you  analyze  the  contents  of  each  of  the 
envelopes,  small  envelopes?  A.     I  did. 

Q.  And  what  did  you  find  as  a  result  of  your 
analysis  ? 

A.  I  found  that  each  envelope  contained  heroin 
hydrochloride. 

Q.  Heroin  hydrochloride  is  another  name  for  the 
more  commonly  used  term  heroin?  A.     Yes. 

Q.  You  have  already  testified  that  it  is  a  nar- 
cotic and  a  proscribed  drug,  is  that  right? 

A.     Yes. 
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Q.  Now,  will  you  tell  us  the  manner  in  which 
you  made  your  test? 

A.  I  made  a  qualitative  test  to  determine  it  w^as 
heroin  hydrochloride.  Then  I  made  quantitative 
tests  to  determine  the  amount  of  the  heroin  present. 

Q.  What  per<3entage  of  heroin  was  in  the  pack- 
age? A.     The  percentage  is  80,  80  per  cent. 

Q.     Of  heroin?  A.     Heroin  hydrochloride. 

Q.     Now,  what  was  the  balance? 

A.  The  balance  is  a  sugar  of  some  sort,  a  re- 
ducing sugar.  [11] 

Q.     Is  milk  sugar  a  reducing  sugar? 

A.    Yes,  it  is. 

Q.  And  milk  sugar  is  used  to  cut  heroin?  That 
is  correct,  isn't  it? 

A.     I  have  seen  it  used  so  before. 

Mr.  Deasy:     I  am  sorry,  I  didn't  get  the  last 
part  of  that  answer. 
(Answer  read.) 

Q.  (B}^  Mr.  Karesh)  :  Now,  after  you  made 
your  analysis  what  did  you  do  with  the  heroin? 

A.  I  placed  it  in  another  envelope  and  sealed 
it  and  put  the  envelope  in  the  safe  in  the  laboratory. 

Q.  And  you  have  had  it  with  you  under  your 
seal  and  in  your  possession  since  given  you  by 
Agent  Cass  on  November  1,  1948,  is  that  correct? 

A.     Yes,  it  has  been  in  the  safe  and  laboratory. 

Q.     Now,  will  you  break  the  seal? 

(The  witness  breaks  the  seal  of  the  envelope.) 

Q.    Will  you  take  off  the  contents  of  the  sealed 
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envelope'?  How  many  envelopes  are  there,  sir? 

A.     There  are  twelve. 

Q.     And  each  envelope,  you  say,  contains  heroin? 

A.     Yes. 

Q.  Now,  did  you  put  your  initials  on  each  en- 
velope? A.     Yes,  I  did. 

Q.  Now,  what  is  the  measurement  or  the  weight 
of  that  envelope  [12]  that  you  have  in  your  hand? 

A.     It  contains  approximately  365  grains. 

Q.  Was  that  after  you  had  taken  some  out  for 
analysis  ?  A.     No,  that  was  prior  to  that  time. 

Q.     Prior. 

Mr.  Karesh:  May  it  please  your  Honor,  the  en- 
velope containing  the  365  grains  we  will  ask  that 
it  be  marked  as  U.  S.  Exhibit  1  for  Identification. 

The  Court:     It  will  be  marked  for  identification. 
(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  1  for  Identification.) 

Q.  (By  Mr.  Karesh)  :  Take  the  next  envelope 
and  tell  me  how  many  grains  is  in  that. 

A.     380  grains. 

Mr.  Karesh :  The  envelope  containing  380  grains, 
your  Honor,  we  will  ask  be  marked  next  in  order 
for  identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  2  for  Identification.) 

Q.  (By  Mr.  Karesh)  :  You  have  another  en- 
velope in  your  hands,  sir,  how  many  grains? 

A.     384. 
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Mr.  Karesh:  The  envelope,  may  it  please  your 
Honor,  containing  384  grains  of  heroin  we  ask  be 
marked  U.  S.  Exhibit  3  for  Identification.  [13] 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  3  for  Identification.) 

Q.  (By  Mr.  Karesh)  :  The  next  envelope  you 
have  in  your  hand,  how  many  grains'? 

A.     394. 

Mr.  Karesh:  The  envelope,  your  Honor,  con- 
taining 394  grains  we  ask  be  marked  U.  S.  Exhibit 
4  for  Identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  4  for  Identification.) 

Mr.  Karesh:  The  envelope  you  now  have  in 
your  hand,  how  many  grains'?  A.     397. 

Q.     How  mudi^  A.     397. 

Mr.  Karesh:  397  grains  of  heroin.  We  ask  this 
be  marked  IT.  S.  Exhibit  5,  your  Honor  please,  for 
Identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  5  for  Identification.) 

Q.  (By  Mr.  Karesh) :  The  envelope  you  have 
in  your  hand  contains  how  many  grains  of  heroin'? 

A.     397. 

Mr.  Karesh:  397  grains.  We  will  ask  that  this 
envelope,  your  Honor,  be  marked  U.  S.  Exhibit  6 
for  Identification.  [14] 

The  Court:     So  ordered. 
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(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  6  for  Identification.) 
Q.     (By  Mr.  Karesh)  :     The  envelope,  sir,  which 
you  have  in  your  hand  now,  contains  how  many 
grains  of  heroin?  A.     401. 

Mr.  Karesh:     The  envelope,  may  it  please  your 
Honor,   containing  401   grains  we  ask  be  marked 
U.  S.  Exhibit  7  for  Identification. 
The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  7  for  Identification.) 
Q.     (By  Mr.  Karesh)  :     The  envelope  you  have 
in  your  hand  contains  how  many  grains  of  heroin, 
sir?  A.     412. 

Mr.     Karesh:     This     envelope     containing     412 
grains,  if  your  Honor  please,  we  ask  be  marked 
U.  S.  Exhibit  8  for  Identification. 
The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  8  for  Identification.) 
Q.     (By  Mr.  Karesh) :     The  envelope  you  have 
in  your  hand,   sir,   contains  how  many  grains   of 
heroin?  A.     415. 

Mr.  Karesh :  This  envelope  with  this  415  grains, 
your  Honor,  we  ask  be  marked  U.  S.  Exhibit  9  for 
Identification.  [15] 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  9  for  Identification.) 
Q.     (By  Mr.  Karesh) :     The  envelope  you  now 


42  John  Stoppelli  vs. 

(Testimony  of  C.  E.  Hubach.) 

have  in  your  hand,  sir,  contains  how  many  grains'? 

A.     415. 

Mr.  Karesh :  This  envelope  containing  415  grains 
we  ask  be  marked  U.  S.  Exhibit  10  for  Identifica- 
tion. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  10  for  Identification.) 

Q.  (By  Mr.  Karesh)  :  The  envelope,  sir,  that 
you  hold  in  your  hand  now,  how  many  grains'? 

A.    424  grains. 

Q.     How  many"?  A.     424  grains. 

Mr.  Karesh:  We  ask  that  the  envelope,  if  your 
Honor  please,  containing  424  grains  of  heroin,  be 
marked  U.  S.  Exhibit  11  for  Identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  11  for  Identification.) 

Q.  (By  Mr.  Karesh) :  The  envelope  you  now 
hold  in  your  hand,  sir,  contains  how  many  grains? 

A.     427.  [16] 

Mr.  Karesh:  We  ask  that  this  envelope,  may  it 
please  your  Honor,  mth  427  grains,  be  marked 
IT.  S.  Exhibit  12  for  Identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  marked  U.  S. 
Exhibit  12  for  Identification.) 

Q.  (By  Mr.  Karesh) :  Now,  I  notice  inside 
there  is  some  w^axed  paper.  Was  that  paper  fur- 
nished you  by  the— will  you  look  at  it— just  take 
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the  envelope  so  we  won't  spill  any  of  it — was  the 

waxed  paper  given  you  by  the  agent,  or  what? 

A.     This  is  the  way  it  was  delivered  to  me,  as  is. 

Q.     Those  envelopes? 

A.     Those  waxed  envelopes. 

Q.  In  the  waxed  envelopes  inside  these  white 
envelopes,  is  that  correct?  A.     Yes. 

Q.  And  your  initials  ai^pear — what  are  your  ini- 
tials? A.     C.E.H. 

Q.     Your  initials  appear  on  each  envelope? 

A.     Yes. 

Q.  U.  S.  Exhibits  1  to  12  for  Identification.  How 
many  grains  to  an  ounce?  A.     487%. 

Q.     4871/^?  A.     That  is  avoirdupois  ounces. 

Mr.  Karesh:     That  is  all  of  this  witness. 

Cross-Examination 
By  Mr.  Deasy : 

Q.  Mr.  Hubach,  approximately  what  time  was  it 
on  November  the  1st  that  you  received  this  package 
from  the  agent?  A.     I  don't  recall. 

Q.  Would  it  be  in  the  morning  or  in  the  after- 
noon? A.     I  don't  remember  that. 

Q.  I  see.  And  where  is  the  container  that  it  was 
in  originally  placed,  sir,  when  they  gave  it  to  you? 

A.     Right  here. 

Q.     May  I  see  it,  please? 

(The  witness  produces  envelope.) 

Q.  I  see  that  you  have  two  joined  here  together. 
iWas  it  in  one  container  or  two  containers? 

A.     It  was  in  one  container. 
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Q.  I  see.  Aiid  what  was  the  total  weight  of  the 
one  to  twelve  exhibits  that  you  have  given  to  us,  in 
grains,  if  you  recall  f 

A.  It  was  almost  an  even  eleven  ounces,  just  a 
few  grains  short  of  11  ounces. 

Q.     Of  11  ounces?  A.    Yes. 

Q.  And  each  one  of  these  white  envelopes  which 
have  been  marked  as  exhibits  were  handled  by  you 
as  you  took  the  narcotics  out,  is  that  correct?  [18] 

A.     Yes. 

Q.  And  the  waxed  paper  was  also  handled  by 
you,  is  that  correct?  A.    Yes. 

Mr.  Deasy:  Thank  you  very  much.  I  have  no 
further  questions. 

Mr.  Ehrlich:     No  questions. 

Mr.  Dunning:     No  questions. 

Mr.  Kernes :     No  questions. 

Mr.  Karesh :  May  it  please  your  Honor,  we  have 
called  for  Mr.  Cass.  He  is  an  agent.  He  recently 
broke  his  arm.  We  did  not  think  we  would  get 
started  so  quickly.  He  will  be  here  at  eleven  o'clock, 
if  we  could  have  a  recess  until  then. 

The  Court:  Ladies  and  genltemen  of  the  jury, 
you  are  admonished  not  to  discuss  the  facts  of  the 
case  amongst  yourselves  or  with  an37-one  else,  or 
permit  them  to  be  discussed  in  your  presence  or 
hearing.  You  are  further  admonished  not  to  form 
or  express  any  opinion  upon  the  merits  of  the  case 
until  it  is  finally  submitted  to  the  jury. 
(Recess.)   [19] 
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RALPH  KLINE 

was  called  as  a  witness  on  behalf  of  the  United 
States,  and  being  first  duly  sworn,  testified  as 
follows : 

Q.  (By  the  Clerk)  :  Will  you  state  your  name 
to  the  Court  and  jury? 

The  Witness:  My  name  is  Ralph  Kline,  Special 
Investigator  of  the  Alcohol  Tax  Unit. 

Direct  Examination 
By  Mr.  Karesh: 

Q.  Mr.  Kline,  you  are  an  employee  of  the  Fed- 
eral government?  A.     Yes,  sir. 

Q.     In  what  capacity  are  you  employed? 

A.     Special  investigator. 

Q.     For  what  ?  A.     Of  the  Alcohol  Tax  Unit. 

Q.  How  long  have  you  been  employed  by  the 
Alcohol  Tax  Unit  as  a  special  investigator? 

A.  As  special  investigator,  approximately  two 
years. 

Q.  Were  you  with  the  Government  before  that 
time?  A.     Yes,  sir. 

Q.     For  how  long?  A.     Two  years. 

Q.     In  what  capacity  ? 

A.     Deputy  United  States  Marshal. 

Q.     Your  duties  require  you  to  take  photographs  ? 

A.     Yes,  sir. 

Mr.  Karesh :  Counsel,  have  you  seen  these  photo- 
graphs ? 

Mr.  Ehrlich:     No. 

(The  photographs  referred  to  were  thereupon 
handed  to  counsel  for  defense.) 
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Q.  (By  Mr.  Karesh) :  This  picture  which  I 
show  you  of  the  Hotel  Clay-Ten — did  you  take  that 
picture?  A.     Yes,  sir. 

Q.     When?  A.     On  June  1. 

Q.     1949?  A.     Yes,  sir. 

Q.  Clay-Ten  Hotel  is  at  the  corner  of  Tenth 
and  Clay,  facing  Clay;  that  is  right,  isn't  it? 

A.     That  is  right,  yes,  sir. 

Q.     That  is  a  full  view  of  the  hotel? 

A.    Yes,  sir. 

Mr.  Karesh:  We  will  ask  that  this  be  received 
for  illustrative  purposes,  Your  Honor. 

The  Court:     It  may  be  received. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  U.  S.  Exhibit 
No.  13.) 

Q.  (By  Mr.  Karesh)  :  This  picture  which  I 
show  you,  sir,  did  you  likewise  take  it? 

A.     Yes,  sir.  [21] 

Q.    When?  A.     On  the  same  day,  June  1st. 

Q.     1949?  A.     1949. 

Q.     Is  that  the  Clay-Ten  Hotel? 

A.     Yes,  sir. 

Q.     What  does  that  photograph  represent? 

A.  This  is  looking  down  the  hall  from  the 
elevator  ? 

Q.     Is  it  looking  in  the  direction  of  room  306? 

A.     Yes,  sir. 

Q.  Is  room  306  straight  down  the  hall?  Or  does 
it  veer? 
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A.     It  veers  a  slight  bit  to  the  right. 

Q.  This  is  just  a  part  view  of  the  hall,  is  tliat 
right,  looking  toward  306  or  in  the  direction  of  306  ? 

A.    Yes. 

Mr.  Karesh:  We  will  ask  that  this  be  received 
for  illustrative  purposes,  Your  Honor,  next  in  order. 

The  Court :     It  may  be  received. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  U.  S.  Exhibit 
No.  14.) 

Q.  (By  Mr.  Karesh)  :  Did  you  take  this  photo- 
graph which  I  show  you,  sir?  A.     Yes,  sir. 

Q.     When?  A.     June  1,  1949.  [22] 

Q.     What  does  that  represent? 

A.  This  represents  a  view  of  the  hall  looking 
in  the  same  direction  as  that  other  photograph,  but 
from  a  position  nearer  the  elevator,  farther  down 
the  hall.   It  is  a  complete  view  of  the  hall. 

Q.  In  other  words,  this  photograph,  U.  S.  Ex- 
hibit No.  14,  represents  only  part  of  the  hall? 

A.     That  is  right,  sir. 

Q.  And  that  represents  the  entire  length  of  the 
hall?  A.    Yes,  sir. 

Q.  Where  did  you  take  that  picture,  sir?  Where 
were  you  stationed  when  you  took  the  picture? 

A.  I  was  as  far  back  in  the  hall  as  I  could  ^et, 
near  the  elevator. 

Q.  You  say  that  room  306  veers  to  the  right  of 
that  picture?  A.     Yes,  sir. 

Mr.  Karesh:  We  will  ask  this  be  received.  Your 
Honor,  for  illustrative  purposes. 
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.  The  Court:     Received. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  IT.  S.  Exhibit 
No.  15.) 
Mr.   Karesh:     May  we   at  this   time  pass   them 
out  to  the  jury,  Your  Honor? 
The  Court:    You  may. 

(Thereupon  U.   S.  Exhibits  13,   14  and  15 
were  passed  to  the  [23]  jury.) 
The  Court:     You  may  continue  vdth  the  ques- 
tioning. 

Mr.  Karesh:     We  are  through  with  this  witness. 
Mr.  Deasy:     I  have  some  questions,  Your  Honor, 
but  I  need  the  exhibits. 
The  Court:     Very  well. 

Cross-Examination 
By  Mr.  Deasy : 

Q.  Calling  your  attention,  Mr.  Kline,  to  Gov- 
ernment's Exhibit  No.  13,  which  is  a  picture  of  the 
Clay-Ten  Hotel,  roughly  speaking.  Clay  Street  runs 
north  and  south,  does  it  not? 

A.     I  am  not  sure.   I  think  it  does,  sir. 

Q.  Assume  for  the  purpose  of  this  discussion 
that  it  does  run  north  and  south.  On  which  side  of 
the  street  was  your  camera  when  you  took  Plain- 
tiff's Exhibit  13?   The  east  or  the  west? 

A.  The  camera  was  on  the  east  side  of  the  street, 
in  a  second  story  window  on  the  southeast  corner. 

Q.     I  am  going  to  call  your  attention,  Mr.  Kline, 
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to  Government's  Exhibit  14,  and  I  am  going  to  ask 

you  if  room  306  appears  in  that  picture. 

A.     No,  sir,  it  does  not. 

Q.  Room  306  is  beyond  the  corner  that  is  shown 
there  in  the  extreme  easterly  end  of  the  picture; 
that  would  be  the  extreme  easterly  end,  would  it 
not?  I  will  reframe  the  question  and  put  it  this 
way:  It  would  be  in  the  extreme  easterly  end  of 
the  hallway  [24]  that  you  took  the  picture? 

A.  Well,  sir,  I  am  not  familiar  with  the  direc- 
tions to  the  end  of  the  hallway. 

Q.  Clay  Street  runs  north  and  south  and  this 
hallway  runs  at  a  right  angle  to  Clay  Street,  does 
it  not?  A.     I  am  not  certain,  sir. 

Q.  But  room  306  does  not  appear  in  that  pic- 
ture ? 

A.  The  very  edge  of  the  door  frame  appears 
in  the  picture. 

Q.     Will  you  just  point  that  out,  please? 

A.     Right  there  (indicating). 

Q.  That  would  be  that  white  line  that  seems  to 
run  in  conformity  with  the  other  white  strips,  is 
that  right,  Mr.  Kline  ? 

A.     Yes,  you  can  see  the  door  jamb. 

Q.  Calling  your  attention  to  Plaintiff's  Exhibit 
No.  15,  room  306  does  not  appear  in  that  picture 
either,  does  it?  A.     No,  sir. 

Q.  Api3roximately  how  long  were  you  on  the 
premises  of  the  Clay-Ten  Hotel  when  you  took  these 
pictures  on  the  first  of  June? 
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A.     I  would  say  about  an  hour. 

Q.  Approximately  how  long  were  you  in  the 
vicinity  of  room  306  on  the  occasion  that  you  took 
those  pictures'? 

A.     Oh,  approximately  ten  minutes. 

Q.  Again  calling  your  attention  to  Government's 
Exhibit  No.  14,  at  this  edge,  do  you  know  what  is 
back  there?  Is  that  a  solid  wall  or  does  that  walk- 
way that  you  see  continue  down  there?  [25] 

A.  It  continues  on  for  ten  feet  or  so  and  ter- 
minates at  the  door,  at  the  other  end  of  a  very 
short  hall. 

Q.  Along  this  corridor  of  that  very  short  hall, 
are  there  other  rooms,  did  you  notice? 

A.  To  my  knowledge,  there  was  a  room  at  the 
extreme  end,  either  a  broom  closet  or  lavatory  to 
the  left  looking  down  the  hall.   That  is  all. 

Q.     Excuse  me.   I  do  not  mean  to  interrupt  you. 

A.     That  is  all,  I  am  sure. 

Q.  As  you  were  going  away  from  Room  306 
down  this  little  hall  that  you  described  as  being 
about  ten  feet  long,  you  noticed  what  appeared  to 
be  a  lavatory  or  broom  closet,  is  that  correct? 

A.     Yes,  sir. 

Q.  Would  that  be  to  your  left  as  you  were  go- 
ing away  from  Room  306  or  to  your  right? 

A.  It  would  be  to  the  left  looking  down  the 
hall.  I  never  went  down  the  hall,  sir.  I  turned 
and  came  back  through  this  hall. 

Q.     As  you  are  looking  down  the  hall,  you  are 
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looking  away  from  Room  306?  A.     Yes,  sir. 

Q.  Then  it  would  be  to  your  left,  and  you  were 
going  away  from  Room  306? 

A.     That  is  right. 

Q.  Approximately  how  much  distance  in  feet 
is  there  between  this  wall,  sir,  which  appears  in 
Government's  Exhibit  14,  and  [26]  the  opposite 
wall,  which  starts  at  the  beginning  of  this  little 
ten- foot  corridor  which  you  spoke  about? 

A.     I  did  not  measure  it,  sir. 

Q.  Can  you  give  me  your  best  approximation, 
if  you  can? 

A.     I  would  say  approximately  five  feet. 

Mr.  Deasy:  Thank  you  very  much.  I  have  no 
further  questions. 

The  Court:  Any  further  questions  from  defense 
counsel  ? 

(No  other  defense  counsel  indicated  a  desire 
to  question  the  witness.) 

Redirect  Examination 
By  Mr.  Karesh : 

Q.  Some  mention  was  made  of  a  bathroom  or 
lavatory  by  counsel  for  one  of  the  defendants.  This 
picture  I  show  you,  can  you  identify  it  and  tell 
us  where  it  was  taken  from  ? 

A.  It  was  taken  from  inside  Room  306  looking 
down  the  small  hall,  the  hall  that  we  have  spoken  of. 

Q.     I  did  not  quite  hear  you.  What  did  you  say? 

A.  That  is  looking  from  Room  306  directly  to- 
wards the  end  of  the  hall,  and  the  lavatory  and 
broom  closet  I  mentioned. 
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Q.     This  was  taken  inside  Mr.  Leeper's  room? 

A.    Yes,  sir. 

Q.  And  this  hall  represents  the  hall  we  spoke 
about  from  the  main  hall  that  veers  to  the  right  ? 

A.    Yes,  sir. 

Q.     Directly  across  you  see  that  lavatory?  [27] 

A.    Yes,  sir. 

Q.  That  lavatory,  of  course,  was  not  inside  any 
room;  it  is  a  hall  lavatory,  is  that  right? 

A.     Yes,  sir. 

Mr.  Karesh:  We  will  ask  that  this  be  received 
in  evidence,  if  Your  Honor  please,  for  illustrative 
purposes. 

The  Court:     It  may  be  received. 

(The  photograph  referred  to  was  thereupon 
received  in  evidence  and  marked  United  States 
Exhibit  No.  16.) 

Mr.  Karesh:  May  I  show  this  to  the  jury.  Your 
Honor  ? 

The  Court :     Very  well. 

Mr.  Karesh:     Any  other  questions? 

Recross-Examination 
By  Mr.  Deasy: 

Q.  Approximately  how  far  inside  Room  306 
w^ere  you  when  you  took  the  picture  that  is  por- 
trayed in  Government's  Exhibit  No.  16? 

A.     Is  this  the  exhibit  the  jury  has  now? 

Q.     That  is  correct. 

A.  I  was  approximately  ten  feet — about  ten  feet 
inside  of  the  room  where  I  took  the  picture. 
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Mr.  Karesh:  Thank  you  very  much.  I  have  no 
further  questions. 

Mr.  James  Eagan.  [28] 

JAMES  F.  EAGAN 

was  called  as  a  witness  on  behalf  of  the  Govern- 
ment, and  being  first  duly  sworn,  testified  as  fol- 
lows : 

The  Clerk:     Will  you  state  your  name? 

A.     James  F.  Eagan. 

Direct  Examination 
By  Mr.  Karesh: 

Q.  Mr.  Eagan,  you  are  a  Deputy  United  States 
Marshal  for  the  Northern  District  of  California'? 

A.     I  am. 

Q.     You  are  assigned  to  the  San  Francisco  office  ? 

A.     Yes. 

Q.  You  are  the  Chief  Deputy  in  charge  of  the 
criminal  division  of  the  Marshal's  Office,  is  that 
right?  A.     Yes. 

Q.  One  of  your  duties  is  the  taking  of  finger- 
prints, is  that  correct?  A.     Yes. 

Q.  Did  you  take  the  fingerprints  of  John  Stop- 
pelli?  A.     I  did. 

Q.  Do  you  recognize  Mr.  Stoppelli  in  the  court- 
room ? 

A.     No,  I  do  not  believe  I  do. 

Q.  But  you  took  the  prints  of  John  Stoppelli. 
Is  that  the  prints'? 

A.     That  is  the  prints. 
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Q.     When  did  you  take  them?  [29] 

A.     February  24.   It  says  "1948"  here. 

Q.  Were  they  taken  in  1948  or  were  they  taken 
on  February  24,  1949?  A.     1949. 

Q.  Do  you  have  an  independent  record  of  that 
that  reflects  the  true  date  of  the  taking  of  the 
fingerprints  ? 

A.  The  two  dates  on  the  front  in  my  handwrit- 
ing in  1948 ;  on  the  back  is  typewritten  1949. 

Q.  You  do  have  a  notebook,  have  you  not,  in 
which  you  put  down  the  date  on  which  these  fin- 
gerprints were  taken?  A.     Yes. 

Q.     Where  is  the  notebook,  Mr.  Eagan? 

A.     It  is  there  (indicating). 

Q.     Where?  A.    At  the  end  of  the  desk. 

The  Court:  Do  counsel  for  the  defense  wish  to 
see  the  book? 

Mr.  Ehrlich:  No.  If  Mr.  Eagan  says  he  took 
those  on  that  particular  date,  that  is  agreeable. 

Q.  (By  Mr.  Karesh) :  That  reflects  John  Stop- 
pelli,  February  24,  1949,  is  that  correct? 

A.     Yes. 

Q.  Do  you  know  who  arrested  John  Stoppelli 
or  did  he  surrender?  A.     He  surrendered. 

Q.  Into  your  office?  Did  the  counsel  bring  him 
in,  Mr.  Ehrlich,  do  you  remember?  [30] 

A.     I  haven't  a  good  recollection  of  that. 

Q.     You  do  not  know  one  way  or  the  other? 

A.     I  do  not. 

Mr.  Ehrlich :  I  will  stipulate,  Mr.  Karesh,"  that 
he  surrendered  voluntarily  on  the  date  in  question. 
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Mr.  Karesh:  By  voluntarily  you  mean  he  was 
on  bond  to  appear  in  San  Francisco  and  we  brought 
him  in? 

Mr.  Ehrlich:     He  came  here  from  New  York. 

Mr.  Karesh:     Under  bond. 

Mr.  Ehrlich:  He  came  voluntarily.  He  placed 
bond  in  New  York  and  came  here  at  his  own  ex- 
pense. 

Mr.  Karesh:  By  Stoppelli  you  mean  your  cli- 
ent? 

Mr.  Ehrlich:     I  mean  the   defendant   Stoppelli. 

Mr.  Karesh :  May  we  ask  that  this  print  card  be 
marked  for  identification,  Your  Honor? 

The  Court:  It  may  be  marked  for  identifica- 
tion. 

(The  fingerprint  card  referred  to  was  there- 
upon marked  United  States  Exhibit  No.  17  for 
identification.) 

Mr.  Karesh:     That  is  all. 

Mr.  Ehrlich :     That  is  all. 

The  Court :     That  will  be  all. 

C.  T.  CASS 

was  called  as  a  witness  on  behalf  of  the  United 
States,  and  being  first  duly  sworn,  testified  as  fol- 
lows: [31] 

The  Clerk:     What  is  your  full  name? 

A.     C.  T.  Cass. 

Direct  Examination 
By  Mr.  Karesh: 
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Q.  Mr.  Cass,  you  are  an  agent  of  the  Bureau 
of  Narcotics?  A.     Yes,  sir. 

Q.     How  long  have  you  been  an  agent? 

A.     23  years. 

Q.     You  are  assigned  to  the  San  Francisco  office  ? 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  October  31,  1948, 
were  you  in  the  vicinity  of  the  Clay-Ten  Hotel 
at  Tenth  and  Clay  Streets,  Oakland? 

A.     Yes,  sir. 

Q.     Did  you  go  over  there  by  yourself? 

A.  I  was  accompanied  by  Agent  Berlin  and 
Agent  Grady,  Agent  Coffill,  and  District  Super- 
visor Mr.  White. 

Q.     Did  you  go  in  the  same  car  with  Mr.  White? 

A.    No,  I  drove  a  different  car  than  Mr.  White. 

Q.  On  that  date  did  you  receive  a  certain  pack- 
age from  District  Supervisor  White? 

A.  At  about  6:00  o'clock  in  the  evening,  Octo- 
ber 31,  when  we  returned  from  Oakland,  Mr.  White 
delivered  to  me  a  white  paper  sack  containing  some 
envelopes,   white   envelopes. 

Q.     Are  you  sure  it  was  a  white  paper  sack? 

A.     Manila  colored  sack.  [32] 

Q.  Look  in  this  envelope  or  in  that  package,  and 
tell  me,  do  you  identify  what  is  in  there? 

A.     This  is  the  sack. 

Q.  What  was  inside  this  paper  sack  when  Agent 
AYhite  turned  it  over  to  vou  ? 


United  States  of  America  57 

(Testimony  of  C.  T.  Cass.) 

A.  Some  white,  I  would  say,  regular,  ordinary 
letter  envelopes. 

Q.  Was  this  envelope  in  this  condition  at  the 
time  you  received  it  or  has  the  envelope  been  treated 
for  prints? 

A.     The  envelope  has  been  treated  for  prints. 

Q.     This  bag,  rather. 

A.  The  sack  wasn't  torn  up  like  this.  It  was  a 
regular  sack.    It  was  not  discolored  like  this. 

Q.  What  was  inside  this  paper  sack  on  which 
you  put  your  initials'? 

A.     There  were  white  letter  envelopes. 

Q.     What  was  in  the  white  envelopes? 

A.     There  was  a  white  substance. 

Q.    A  white  substance  ? 

A.  Contained  in  cellophane.  It  was  first  an  en- 
velope, and  in  that  envelope  there  was  a  cellophane 
bag,  and  in  that  cellophane  bag  there  was  a  white 
substance,  powder. 

Q.  In  other  words,  first  there  was  this  big  bag, 
and  inside  the  bag  some  white  envelopes? 

A.    Yes. 

Q.     How  many  envelopes  were  there? 

A.     I  can't  recall  now.  [33] 

Q.     Did  you  put  your  initial  on  each  envelope? 

A.     I  did. 

Q.  Inside  each  envelope  there  were  some  cello- 
phane bags  like  this?  A.     That  is  correct. 

Q.     In  that  condition  or  has  that  been  treated? 

A.  This  has  been  treated.  This  is  all  spotted, 
spotted  and  wrinkled. 
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Q.  And  in  each  one  of  the  cellophane  bags  there 
was  a  white  substance  ?  A.     White  powder. 

Q.  A¥hat  did  you  do  with  the  bags?  Did  you 
empty  the  heroin  from  the  bags? 

A.     On  the  morning  of  November  31st 

Q.     What  date  did  you  say? 

A.  The  morning  of  November  1st,  I  took  the 
paper  sack  and  the  envelopes  out  of  the  bag,  I  put 
on  some  rubber  gloves,  I  opened  the  packages,  I 
removed  the  contents,  and  put  them  in  a  different 
envelope  and  turned  this  and  the  paper  envelopes, 
after  initialing  them,  over  to  Mr.  Grady,  who  was 
present  at  that  time. 

Q.  In  other  words,  you  took  the  white  powder 
out  of  the  cellophane  envelope  and  you  took  the 
envelopes  in  which  the  cellophane  was,  and  you 
took  this  bag  and  gave  all  that  to  Mr.  Grady? 

A.    Yes. 

Q.  And  you  put  the  powder,  you  say,  in  other 
white  envelopes?  [34]  A.    Yes. 

Q.  What  did  you  do  with  the  powder  you  put 
in  the  white  envelopes? 

A.  Put  it  in  a  package  and  took  it  to  Mr.  Lovett, 
the  chemist,  downstairs. 

Q.  You  took  it  down  to  the  United  States  Chem- 
ist in  San  Francisco?  A.     The  chemist. 

The  Court:     November  1st  you  did  this? 

A.     Yes,  sir,  the  next  morning. 

Q.  (By  Mr.  Karesh) :  On  these  white  envelopes 
that  you  turned  over  to  the  chemist,  did  you  put 
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your  initials,  Mr.  Cass?  A.     Yes. 

Q.  Is  this  one  of  the  envelopes  that  you  took 
over  to  the  chemist? 

A.  Yes,  I  weighed  them  and  put  my  initials  and 
the  date. 

Q.  Your  initials  are  on  U.  S.  Exhibit  1  for 
identification.  This  is  U.  S.  Exhibit  2  for  identi- 
fication. Give  me  back  the  other  one.  Hold  the 
second  one.  You  put  your  initials  on  that  before 
you  sent  it  over  to  the  chemist  ?  A.     Yes,  sir. 

Q.  And  you  turned  it  over  to  the  chemist,  is 
that  right?  A.     Yes,  sir. 

Q.  Are  your  initials  on  U.  S.  Exhibit  3  for 
identification?  A.     Yes,  sir.  [35] 

Q.  You  turned  that  over  to  the  chemist  on  No- 
vember 1st?  A.     Yes,  sir. 

Q.  IT.  S.  Exhibit  4  for  identification,  with  its 
contents,  did  you  turn  that  over  to  the  chemist? 

A.     Yes,  sir. 

Q.     With  your  initials  on  that  package? 

A.     Yes. 

Q.  When  I  said  turn  the  envelopes,  I  mentioned 
U.  S.  Exhibits  1,  2  and  3  for  identification — you 
turned  the  envelopes  plus  the  contents  over  to  the 
chemist?  A.     That  is  correct. 

Q.  U.  S.  Exhibit  No.  5  for  identification,  you 
turned  that  and  its  contents  over  to  the  chemist  on 
November  1st?  A.    Yes,  sir. 

Q.  IT.  S.  Exhibit  6  for  identification  with  its 
contents,  did  you  turn  it  over  to  the  chemist  on 
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November  Ist?  A.     I  did,  yes,  sir. 

Q.     Marked  your  initials  on  it  ? 

A.     Yes,  sir. 

Q.  U.  S.  Exhibit  7  for  identification,  with  its 
contents,  did  you  turn  that  over  to  the  chemist? 

A.    Yes,  sir. 

Q.     November  Ist? 

A.     November  1st.  My  initials  are  in  the  corner. 

Q.  United  States  Exhibit  8  for  identification 
with  its  contents,  [36]  did  you  turn  that  over  to  the 
chemist  on  November  1,  1948? 

A.     Yes,  sir.   My  initials  are  there. 

Q.  United  States  Exhibit  9  for  identification, 
did  you  turn  that  and  its  contents  over  to  the 
chemist  on  November  1,  1948? 

A.    Yes,  sir,  my  initials  are  there. 

Q.  U.  S.  Exhibit  10  for  identification,  did  you 
turn  that  over  on  November  1st,  1948,  with  its  con- 
tents to  the  chemist  ?  A.    Yes,  sir. 

Q.     Did  you  mark  your  initials  on  it  ? 

A.     They  are  right  there. 

Q.     Initialed  C.  T.  C?  A.    Yes,  sir. 

Q.  U.  S.  Exhibit  11  for  identification,  did  you 
turn  that  over  to  the  chemist  on  November  1,  1948, 
with  its  contents? 

A.     Yes,  sir,  there  are  my  initials,  C.  T.  C. 

Q.  U.  S.  Exhibit  12  for  identification,  with  its 
contents,  did  you  turn  that  over  to  the  chemist  on 
November  1,  1948? 

A.     Yes,  my  initials  are  there. 
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Q.  I  notice  in  each  one  of  these  envelopes,  U.  S. 
Exhibit  1  through  12  for  identification,  that  there 
is  a  cellophane  wrapper  or  bag. 

A.  Yes,  sir,  I  got  the  bags  and  I  transposed  over 
the  one  envelope,  weighed  it,  and  at  that  time  I 
turned  the  two  containers  and  the  brown  paper 
bag  over  to  Agent  Grady. 

Q.  In  other  words,  this  bag  and  this  cellophane 
bag — this  [37]  envelope  and  this  cellophane  bag 
are  not  the  originals  or  cellophane  bags  that  you 
received  from  Supervisor  White?  A.     No. 

Q.  In  other  words,  you  emptied  this  white  pow- 
der from  the  original  containers  and  put  it  in  the 
cellophane  bag  inside  the  envelope? 

A.     I  did. 

Q.  Twelve  of  them,  and  turned  it  over  to  the 
chemist?  A.    Yes,  sir. 

Q.  All  on  November  1,  1948,  and  all  contained, 
you  say,  the  white  powder?  A.     Yes,  sir. 

Q.  You  have  already  identified  this  paper  sack. 
You  say  you  received  it  from  Col.  White  and  your 
initials  "C.  T.  C."  are  on  it,  is  that  right? 

A.     Yes,  sir. 

Mr.  Karesh:  We  will  ask  this  be  marked  for 
identification.  Your  Honor,  next  in  order. 

The  Court:     It  may  be  marked. 

(The  sack  referred  to  was  thereupon  marked 
U.  S.  Exhibit  No.  18  for  identification.) 

Q.  (By  Mr.  Karesh) :  Look  in  this  envelope 
and  tell  me  what  is  in  there,  and  if  you  have  ever 
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seen  the  contents  before.    I  know  it  is  rather  dif- 
ficult with  your  hand  like  that. 

A.  This  one  here — I  can  see  my  initials  on  that. 
That  is  one  [38]  of  the  containers  that  w^as  in  the 
original  package. 

Q.  In  other  words,  you  have  twelve  of  these 
bags,  is  that  right '? 

A.  Some  of  them  you  have  to  get  in  the  light  to 
see  the  initials. 

Q.  How  many  of  them  do  you  have  there,  Mr. 
Cass?  Just  count  them.  We  will  look  at  them 
later.  A.     Eleven. 

Q.     Is  there  another  one  in  there? 

A.    Yes,  twelve. 

Q.  Each  one  of  these  cellophane  packages  con- 
tained white  powder,  each  one  came  from  an  en- 
velope, a  larger  envelope,  which  came  from  the 
paper  bag  which  you  got  from  Supervisor  White,  is 
that  correct? 

A.  Some  of  them  I  can  distinguish  my  initials 
on.  I  can  see  my  initials  there  but  it  would  take 
time. 

Q.     But  they  were  all  similar? 

A.  Yes,  these  are  all  similar.  Some  I  see  my  ini- 
tials on;  some  it  will  take  time. 

Q.  But  you  received  these  from  Supervisor 
White?  A.    Yes. 

Mr.  Karesh:  We  will  ask  that  all  these  en- 
velopes be  marked  as  one  exhibit  for  identifi- 
cation. 

The  Court:     So  marked. 
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(The  envelopes  referred  to  were  thereupon 
marked  United  States  Exhibit  No.  19  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh)  :  Do  you  recognize  those 
envelopes'?  [39] 

A.     Yes,  sir,  that  one  has  my  initials. 

Q.  I  can't  hear  you  and  I  do  not  think  the  jury 
can  hear  you.    Go  ahead. 

A.  That  is  my  initials.  That  is  one  of  the  en- 
velopes. 

Q.  Let  us  take  them  one  at  a  time,  Mr.  Cass. 
Do  you  recognize  this  envelope  which  I  show  you? 

A.     Yes.   It  has  my  initials  on  it. 

Q.    What  is  that  envelope? 

A.  That  is  one  of  the  original  containers,  the 
envelopes  that  contained  the  cellophane  bag  that 
was  in  the  brown  paper. 

Q.  With  the  heroin  inside  the  brown  paper  bag ; 
did  you  mark  your  initials  on  it? 

A.    Yes,  sir,  right  here. 

Q.  Was  it  in  that  condition  when  you  received 
it  or  was  it  a  white  envelope? 

A.  It  was  a  white  envelope.  This  was  from 
treating  it  with  chemicals. 

Q.     To  determine  prints,  is  that  right? 

A.     Yes,  sir. 

Mr.  Deasy :  Mr.  Karesh,  you  are  discussing  some- 
thing which  has  not  been  marked  as  yet,  is  that 
correct  ? 

Mr.  Karesh:     We  have  not  marked  these  as  yet. 
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We  will  mark  them  at  one  time. 

Mr.  Deasy:  We  can't  see  them  from  here.  Just 
tell  us  and  we  w^ould  appreciate  it.  [40] 

Mr.  Karesh:     I  am  sorry,  counsel. 

Q.  I  notice  a  piece  of  paper  torn  from  here. 
Is  that  the  condition  in  which  you  received  the 
envelope  from  Col.  White  *?  Were  they  sealed  or 
w^hat  ? 

A.  No,  that  is  where  it  was  torn  open  in  open- 
ing them. 

Q.    Who  opened  them?  A.     I  opened  them. 

Q.  When  you  received  the  envelope  with  its 
contents,  was  that  envelope  sealed? 

A.    Yes,  sir. 

Q.    And  you  broke  it  open? 

A.  I  tore  the  corner  open  and  took  the  contents 
out.  It  being  wet,  the  glue  w^ent  back  in  position 
again. 

Mr.  Karesh:  We  will  ask  that  this  envelope  be 
marked  next  in  order  for  identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  20  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh) :  Let  us  look  at  this  en- 
velope which  I  am  showing  you. 

Am  I  in  your  way? 

Mr.  Deasy:     You  referring  to  the  envelopes? 

Mr.  Karesh:  Yes.  If  I  do  not  stand  in  your 
way,  I  am  in  the  jury. 
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The  Witness :  These  are  my  initials  (indicating) . 
It  is  [41]  dated  11/1/48. 

Q.  Did  you  receive  that  under  the  same  circum- 
stances as  you  got  the  envelope  that  I  just  offered 
and  which  was  received  for  identification? 

A.     Yes,  sir. 

Q.  For  the  record,  just  say  what  happened. 
"What  does  it  represent  ? 

A.  This  is  one  of  the  envelopes  that  were  in 
that  paper  bag,  that  I  removed  the  contents  and 
turned  this  envelope  over  to  Agent  Grady. 

Q.  You  received  this  from  Col.  White  on  what 
day? 

A.     On  October  31,  1948,  at  about  6:00  p.m. 

Q.     Six  in  the  evening?  A.    Yes. 

Mr.  Karesh:  May  this  be  marked  for  identifi- 
cation. Your  Honor? 

The  Court:     Yes. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  21  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh)  :  This  envelope  which  I 
show  you,  from  whom  did  you  receive  it  and  what 
was  in  it? 

A.  This  is  envelope  No.  5  that  was  in  that  brown 
paper  bag  turned  over  to  me  by  District  Super- 
visor White,  and  which  contained  a  brown  substance. 
I  removed  the  brown  substance  and  turned  this  en- 
velope over  to  Agent  Grady.  [42] 

Q.     Brown  or  white  substance? 
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A.     Brown  and  white,  a  cross  between  white  and 
brown. 

Q.     Mostly  white  ? 
A.     It  is  mostly  white,  yes. 
Q.     It  is  a  white  powder? 

A.  I  would  say  it  is  white.  Some  of  it  is  brown, 
sometimes  white. 

Mr.  Karesh:  We  will  ask  that  this  be  marked 
next  in  order. 

(The    envelope    referred   to    was   thereupon 
marked  United  States  Exhibit  No.  22  for  iden- 
tification.) 
Q.     (By   Mr.    Karesh) :     This    envelope    that    I 
show  you,  from  whom  did  you  get  it,  what  did  it 
contain,  if  anything,  and  when  did  you  get  it? 

A.  This  is  an  envelope  marked  ''C.  T.  C, 
11/1/48."  This  is  another  envelope  I  received  from 
Mr.  White,  from  which  I  removed  the  contents,  a 
whitish  powder,  and  turned  it  over  to  Agent  Grady. 
Mr.  Karesh:  We  will  ask  that  this  be  marked 
for  identification. 

(The    envelope    referred   to    was   thereupon 
marked  United  States  Exhibit  No.  23  for  iden- 
tification.) 
Q.     (By  Mr.  Karesh)  :     This  envelope  which  I 
show  you,  from  whom  did  you  receive  it,  when,  and 
what  did  it  contain,  if  anything? 

A.  This  envelope.  Envelope  No.  9,  ''C.  T.  C," 
this  is  one  of  the  envelopes  that  I  also  received  from 
Mr.  White,  which  contained  [43]  a  powder  in  it. 
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which  I  removed  and  turned  this  container  over 

to  Agent  Grady. 

Q.     It  came  out  of  that  paper  sack,  right? 

A.    Yes. 

Mr.  Karesh:  May  this  be  marked  for  identifi- 
cation ? 

The  Court:     It  may. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  24  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh) :  This  envelope  which  I 
show  you,  from  whom  did  you  get  it,  when,  and 
what  was  in  it? 

A.  This  is  another  envelope  with  my  initials, 
the  date  which  I  received 

Q.    What  date? 

A.     November  1,  1948. 

Q.     Go  ahead. 

A.  Which  I  received  from  District  Supervisor 
White,  and  which  contained  the  cellophane  bag. 

Q.     With  the  powder? 

A.  Whitish  powder,  which  I  removed  and  turned 
this  container  over  to  Agent  Grady. 

Mr.  Karesh:  May  this  be  marked  next  for  iden- 
tification. Your  Honor? 

The  Court :     Yes. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  25  for  iden- 
tification.) [44] 

Q.     (By  Mr.  Karesh) :     This  envelope  which  I 
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show  you,  Mr.  Cass,  from  whom  did  you  receive  it, 

when,  what  was  in  it,  and  what  did  you  do  with  it? 

A.  This  is  my  initials,  dated  11/1/48,  No.  6.  It 
is  among  the  envelopes  I  received  from  District 
Supervisor  White,  and  from  which  I  removed  the 
contents. 

Q.     The  powder*? 

A.  The  powder,  and  turned  over  to  Agent 
Grady. 

Mr.  Karesh:  We  ask  this  be  marked  for  iden- 
tification, Your  Honor,  next  in  order. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  26  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh)  :  This  envelope  which  I 
show  you,  from  whom  did  you  receive  it,  when, 
and  what  was  in  it,  and  what  did  you  do  with  it? 

A.  This  envelope  is  marked  with  my  initials, 
No.  12,  11/1/48,  was  among  those  that  I  received 
from  District  Supervisor  White,  from  which  I 
removed  the  powder,  placed  it  in  another  container 
and  turned  this  container,  the  original  container, 
over  to  Agent  Grady. 

Q.     That  was  on  November  1,  1948 1 

A.     November  1,  1948. 

Mr.  Karesh:  May  this  be  marked  next  for  iden- 
tification, Your  Honor?  [45] 

The  Court:    So  ordered. 

(The    euA^elope    referred    to    was    thereupon 
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marked  United  States  Exhibit  No.  27  for  iden- 
tification.) 

Q.  (By  Mr.  Karesli) :  This  envelope  which  I 
show  you,  from  whom  did  you  receive  it,  when, 
what  was  in  it,  and  what  did  you  do  with  it  after 
you  saw  it?    Do  you  recognize  thaf? 

A.     It  is  all  blurred  here.    The  number  is  there — 

Q.  Is  the  number  in  your  handwriting?  Would 
you  say  that  you  turned  that  envelope  over  to  Mr. 
Grady  ? 

A.     I  can't  say  because  it  is  too  blurred. 

Q.     You  say  it  is  too  blurred? 

A.  If  I  had  a  magnifying  glass,  but  as  it  is  now, 
I  can't  tell. 

Q.  It  has  other  initials  on  it.  Do  you  recognize 
those  initials? 

A.     I  recognize  the  other  initials,  yes. 

Q.     Whose  initials  are  they? 

A.     William  H.  Grady. 

Q.    W.H.G.? 

A.  Yes.  That  is,  this  here  could  possibly  be  it, 
but  I  can't  say. 

Q.     You  say  it  could  possibly  be  yours? 

A.     Yes. 

Q.  You  do  not  know  until  you  have  looked  under 
a  magnifying  glass?  A.     No.  [46] 

Q.     Did  you  put  your  initials  on  all  the  envelopes  ? 

A.     Yes,  I  did. 

Q.  How  many  envelopes  did  you  get  from  Col. 
White? 
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A.  I  don't  recall  now  whether  it  was  twelve, 
eleven  or  twelve.    I  don't  recall. 

Mr.  Karesh:  We  will  ask  this  be  marked  for 
identification  next  in  order,  Your  Honor. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  28  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh) :  This  envelope  which  I 
show  you,  can  you  identify  that  and  tell  me  from 
whom  you  got  it,  when,  and  what  did  you  do  with 
that? 

A.  This  is  marked  7,  11/1/48,  with  my  initials, 
"C.T.C."  This  is  an  envelope  from  which  I  re- 
moved the  powder  and  turned  this  original  con- 
tainer over  to  Agent  Grady. 

Mr.  Karesh:  We  will  ask  this  be  marked  for 
identification  next  in  order,  Your  Honor. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  29  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh)  :  This  envelope  that  I  show 
you,  from  whom  did  you  receive  it,  when,  what  did 
you  do  with  it,  and  what  was  in  if? 

A.  This  is  an  envelope  marked  No.  10,  C.T.C., 
11/1/48.  This  is  an  envelope  from  which  I  removed 
the  contents  powder,  and  [47]  turned  this  original 
container  over  to  Agent  Grady. 

Mr.  Karesh:  We  will  ask  that  this  be  marked 
next  in  order  for  identification.  Your  Honor? 

The  Court:    So  ordered. 
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(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  30  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh) :  Can  you  identify  this  en- 
velope which  I  show  you,  Mr.  Cass?  Tell  me  if  you 
can,  from  whom  you  got  it,  what  was  in  it,  if  any- 
thing, what  did  you  do  with  it? 

A.  This  is  marked  No.  8,  C.T.C.,  11/1/48.  This 
is  an  envelope  that  contained  a  whitish  substance 
and  which  I  removed  and  turned  over  to  Agent 
Grady  for  further  investigation. 

.Mr.  Karesh:  I  will  ask  this  be  marked  next  in 
order  for  identification. 

The  Court:     So  ordered. 

(The  envelope  referred  to  was  thereupon 
marked  United  States  Exhibit  No.  31  for  iden- 
tification.) 

Q.  (By  Mr.  Karesh) :  Let  me  get  this  straight 
for  the  sake  of  clarification,  Mr.  Cass :  On  Novem- 
ber 1,  1948,  District  Supervisor  White  gave  you  a 
paper  bag.  Inside  the  paper  bag  were  twelve  en- 
velopes, and  inside  the  envelopes  were  twelve  cello- 
phane bags,  and  inside  the  twelve  cellophane  bags 
was  the  white  powder,  is  that  right?  A.     No. 

Q.     Explain.  [48] 

A.     It  was  October  31. 

Q.  I  mean  October  31.  Pardon  me.  With  the 
exception  of  the  date,  that  is  what  happened? 

A.     Yes,  sir. 

Q.     Then  what  did  you  do  on  November  1,  1948? 
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Am  I  correct  in  this,  that  you  emptied  the  contents 
of  the  cellophane  bag  and  put  them  in  other  cello- 
phane wrappers,  put  them  in  envelopes,  and  turned 
them  over  to  the  chemist? 

A.     Put  them  in  glassine  bags. 

Q.     You  have  identified  the  glassine  bags? 

A.    Yes. 

Q.  You  put  the  glassine  bags  in  envelopes  and 
then  turned  it  all  over  to  the  cheniisf? 

A.     That  is  correct. 

Q.  That  is  the  white  powder.  Now,  tell  me:  I 
notice  these  envelopes  here,  U.  S.  Exhibits  for  iden- 
tification from  20  through  31,  they  are  discolored 
and  torn.  Were  they  in  that  condition  when  Mr. 
White  gave  them  to  you?  A.     No. 

Q.  What  happened  to  them?  What  was  the  con- 
dition when  you  got  them? 

A.     The  condition  of  the  envelopes  was  sealed. 

Q.     Were  they  white  envelopes? 

A.  Ordinary  white — what  you  would  call  com- 
mercial letter  envelopes. 

Q.     All  the  same  kind?  [49] 

A.  Yes,  I  would  say  they  were  similar  in  ap- 
pearance. 

Q.     Were  they  all  the  same  length,  Mr.  Cass? 

A.     Yes. 

Q.     And  all  sealed?  A.     Yes. 

Q.     And  all  white?  A.     Yes. 

Q.  You  turned  them  over  to  Mr.  Grady  in  that 
condition;  they  were  treated  chemically? 
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A.     I  did. 

Q.  The  tears,  of  course,  were  not  there  when 
you  received  them  from  Mr.  White,  i.s  that  correct? 

A.  No,  that  is  tears  when  I  tore  them  open  to 
take  the  container  out,  and  they  were  soaking  prob- 
abl.y  in  this  solution. 

Q.  Tell  me,  when  you  took  them  out  of  the  paper 
bag,  those  envelopes,  did  you  use  gloves? 

A.     I  did,  I  used  rubber  gloves. 

Q.  So  you  did  not  get  your  prints  on  the  en- 
velopes, is  that  right?  A.     Yes. 

Mr.  Karesh:    That  is  all. 

(Each  of  counsel  for  the  defense  indicated 
he  did  not  desire  to  question  the  witness.) 

The  Court:     That  will  be  all.  [50] 

GEORGE  H.  WHITE 

called  as  a  witness  on  behalf  of  the  United  States, 
sworn. 

Direct  Examination 

By  Mr.  Karesh : 

Q.     Mr.  White,  your  full  name  is  what,  sir? 

A.     George  H.  White. 

Q.  Mr.  White,  you  are  an  employee  of  the  United 
States?  A.     Yes,  sir. 

Q.  How  long  have  you  been  an  employee  of  the 
United  States?  A.     16  years. 

Q.  And  in  what  position — what  positions  did  you 
hold  for  16  years? 

A.  Narcotic  agent,  and  Narcotic  district  super- 
visor. 
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Q.  You  are  at  present  narcotic  district  super- 
visor for  this  district?  A.     Yes,  sir. 

Q.  And  how  long  have  you  been  Narcotic  Dis- 
trict Supervisor?  A.     Since  August  1945. 

Q.     During  the  war  you  were  in  the  armed  forces  ? 

A.     Yes,  sir. 

Q.  And  you  were  in  the  offices  of  the  Strategic 
Services,  and  you  left  the  service  with  the  rank  of 
Lieutenant  Colonel,  is  that  correct? 

A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  October  31, 
1948,  did  you  see  an  informer  on  that  day?  [51] 

A.    Yes,  sir. 

Q.     Where  did  you  see  him  and  about  what  time  ? 

A.  About  3:00  p.m.— at  about  2:30  p.m.,  305 
Bush  Street. 

Q.  Did  you  then  go  to  Oakland  with  the  in- 
former? A.     I  did. 

Q.     How  did  you  get  to  Oakland? 

A.     Drove  in  the  informer's  car. 

Q.  Anyone  with  you  in  the  car  when  you  drove 
across  to  Oakland? 

A.     Just  the  informer. 

Q.     Just  the  informer? 

A.     Just  the  informer. 

Q.  Did  you  then  go  to  the  vicinity  of  the  Clay- 
Ten  Hotel  ?  A.    Yes,  sir. 

Q.     What  happened  there? 

A.  I  entered  the  Clay-Ten  Hotel  with  the  in- 
former, whose  name  is  Charles  Mallibee  and  waited 
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in  the  lobby — this  was  at  about  3 :30  p.m.    Mallibee 

went  up,  then  came  down  in  about  three  minutes 

Q.  Just  a  minute.  You  have  seen  the  picture 
that  has  been  marked  for  identification,  Clay-Ten 
Hotel?  That  is  the  Clay-Ten  Hotel  that  you  were 
speaking  about,  isn't  it?  A.     Yes,  sir. 

Q.     Go  ahead. 

A.  I  then  went  ahead  with  the  informer  to  Room 
306. 

Q.  Now,  may  I  ask  you  this  question:  Did  any 
other  agents  [52]  follow  you  over  that  day? 

A.  Yes,  sir.  I  was  followed  by  Agent  Cass, 
Bertin,  Grady  and  Coffill. 

Q.     Did  they  come  in  a  separate  automobile? 

A.     Yes,  sir. 

Q.     A  government  car?  A.     Yes,  sir. 

Q.  You  say  you  went  to  the  lobby  of  the  Clay- 
Ten  Hotel?  A.     Yes,  sir. 

Q.  What  happened  to  the  informer  when  you 
first  went  in,  did  he  stay  with  you  or  did  he  leave? 

A.     He  went  upstairs. 

Q.     Did  he  use  the  elevator  ?  A.     Yes,  sir. 

Q.     Go  ahead. 

A.  The  informer  came  downstairs  in  about  three 
minutes  and  then  I  accompanied  the  informer  up- 
stairs. 

Q.     Did  you  go  up  the  elevator? 

A.     Yes,  sir. 

Q.     Where  did  you  go  ? 

A.     We  went  to  Room  306. 
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Q.     Of  the  Clay-Ten  Hotel?  A.    Yes,  sir. 

Q.     Then  what  happened? 

A.  The  informer  knocked  on  the  door,  the  door 
was  opened  by  the  [53]  defendant  Leeper 

Q.     Now,  by  ''Leeper,"  whom  do  you  mean? 

A.  I  mean  the  gentleman  sitting  back  of  counsel 
holding  the  cane. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  identified  the  defendant  Raymond  Leeper, 
Your  Honor — this  gentleman  I  am  pointing  to  with 
the  cane?  A.     Yes,  sir. 

Q.     Go  on.    Tell  us  what  happened. 

A.  We  entered  the  room;  I  was  introduced  to 
Mr.  Leeper  as  John  Wilson.  The  informer  said  to 
Leeper,  "Johnny  is  the  man  I  was  telling  jou 
about." 

Q.     What  name  did  you  use  over  there? 

A.     John  Wilson. 

Q.     Go  ahead. 

A.     Leeper  said  he  was  glad  to  know  me. 

Mr.  Dunning:  Just  a  moment.  On  behalf  of 
the  defendant  Ligoglia  I  am  going  to  object  to  the 
conversation  on  the  ground  it  is  hearsay,  not  bind- 
ing on  the  defendant  Ingoglia. 

The  Court:  That  is  true  under  the  substantive 
defense,  unless  it  is  connected  up  later  to  him. 

Mr.  Karesh:  We  ask  that  Your  Honor  reserve 
the  ruling  until  all  the  evidence  is  in. 

The  Court:  Well,  I  will  say  this  at  the  present 
time,  it  is  received  solely  against  this  one  defendant, 
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and  if  later  on  the  [54]  evidence  justifies,  I  will 
broaden  the  ruling  to  cover  the  defendant  or  de- 
fendants it  relates  to. 

Mr.  Karesh:    Yes,  Your  Honor. 

Mr.  Dunning:     Excei3tion. 

Q.     (By  Mr.  Karesh)  :     Go  ahead,  Colonel. 

A.  We  sat  down,  the  informer  then  said,  "There 
is  no  point  in  my  staying  around.  I  will  leave  you 
two  together." 

I  told  the  informer  I  would  see  him  later  and  he 
departed. 

I  then  had  a  conversation  with  Leeper 

Q.  Anybody  else  in  the  room  after  the  informer 
left? 

A.     Leeper  and  myself  were  alone. 

Q.     All  right,  tell  us  the  conversation. 

A.  I  showed — Leeper  asked  me  if  I  had  the 
money.  I  showed  him  a  paper  sack  which  contained 
approximately  $10,000  and  exhibited  the  money  to 
him.  Leeper  told  me  that  the  narcotics  business 
was  not  his  regular  racket.  He  said  that  he  was  a 
professional  gambler  and  also  specialized  in  buying 
and  selling  of  gold,  that  he  had  had  some  bad  luck 
in  the  gold  business  and  that  he  saw  a  chance  to  get 
on  his  feet  in  the  narcotics  business. 

He  told  me  that  he  had  a  source  of  supply  for 
heroin  of  high-quality 

Q.     Did  he  say  where  it  came  from'? 

A.  Yes,  it  came  from  New  York,  and  that  he 
would  be  able  to  supply  me  with  two  kilograms  a 
week  if  I  could  take  that  much. 
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Q.     What  is  a  kilogram?  [55] 

A.  A  kilogram  is  about  two  and  a  quarter 
pounds. 

Q.  Go  ahead.  Anything  said  about  the  price 
of  heroin  ? 

A.  I  asked  how  much  he  w^as  asking  for  the 
heroin  in  those  quantities,  and  he  said  $900  an 
ounce.  I  told  him  that  the  price  was  excessive  in 
kilo  quantities. 

He  said  that  he  had  for  immediate  sale  to  me 
twelve  ounces  of  heroin  which  he  would  sell  me  for 
$900  an  ounce.  He  said  that  after  I  had  tried  this 
heroin  and  found  that  it  was  of  high  quality  and 
undiluted  that  he  would  then  be  able  to  discuss  with 
me  the  price  of  heroin  in  larger  quantities. 

I  asked  him  where  the  heroin  was  and  he  said 
he  had  sent  Slim  for  it. 

This  conversation  took  about  ten  minutes,  and 
at  that  time — just  at  about  that  time  Leeper  said 
to  me,  ''When  these  people  come,  I  don't  want  them 
to  see  you  and  they  don't  want  you  to  see  them,  and 
when  they  come,  you  must  go  into  the  bathroom." 

Q.     The  bathroom  inside  of  Leeper 's  room? 

A.     Yes,  sir. 

Q.     Go  ahead. 

A.     Shortly  after  there  was  a  knock  on  the  door — 

Q.  Could  I  interrupt  you  and  ask  you  could 
you  call  Leeper 's  room  a  small  room  or  a  large 
room? 

A.  It  was  an  average  sized  hotel  room  containing 
a  bed. 
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Q.  How  far  would  you  say  from  the  entrance 
door  of  306  was  the  bathroom  ?  [56] 

A.     About  ten  feet. 

Q.     Incidentally,  did  you  go  to  the  bathroom? 

A.     Yes,  sir. 

Q.     Into  the  bathroom?  A.     Yes,  sir. 

Q.     Then  what  happened? 

A.     Then  I  came  out  of  the  bathroom. 

Q.     Go  ahead;  just  tell  us  what  happened. 

A.  While  standing  in  the  doorway  of  the  bath- 
room, I  saw  Mr.  Leeper  open  the  door. 

Q.  You  had  already  heard  a  knock,  is  that  cor- 
rect ? 

A.  Yes,  sir.  He  opened  the  door  about  six 
inches  and  without  leaving  the  room  reached  his 
right  hand  through  the  opening  in  the  door  and 
when  he  brought  his  hand  back  in,  it  contained  a 
paper  sack.  At  that  time  I  had  walked  out  of  the 
bathroom  and  was  walking  toward  him,  he  handed 
me  the  sack  and  said,  ''Here's  the  stuff."  I  con- 
tinued to  walk  towards  the  door,  opened  the  sack 
and  saw  that  it  contained  a  number  of  white  pack- 
ages. 

Q.     Go  ahead. 

A.  I  proceeded  directly  without  stopping,  to  the 
door  of  Room  306  and  pulled  it  open. 

Q.  From  the  time  you  heard  the  knock  to  the 
time  you  pulled  the  door  open — from  the  knock  on 
the  door  until  the  door  was  opened,  what  period  of 
time  would  you  say  elapsed? 
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A.  From  the  time  I  first  heard  the  knock  until 
Leeper  opened  the  [57]  door  himself,  I  would  say 
a  period  of  five  seconds  elapsed  and  from  the  time 
Leeper  pulled  the  package  into  the  room  until  the 
time  I  opened  the  door  would  be  another  five  or  six 
seconds. 

Q.     Go  ahead;  what  happened? 

A.  I  pulled  the  door  and  I  then  saw  two  men 
standing,  whom  I  identified  as  the  defendants  James 
Ballard  and  Andrew  Ingoglia. 

Q.     Whom  do  you  mean  as  James  Ballard? 

A.  James  Ballard  is  the  young  man  sitting  next 
to  Mr.  Leeper. 

Q.  Who  is  the  man  you  are  speaking  about  (in- 
dicating) ?  A.     Yes,  sir. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  now  identified  the  defendant  James  Ballard, 
Your  Honor. 

Q.     Who  else  was  standing  outside  the  door? 

A.  Andrew  Ingoglia,  who  is  the  defendant  in 
the  gray  suit  seated  on  the  end — not  on  the  end,  he 
is  fourth  from  Mr.  Leeper. 

Q.     You  mean  this  gentleman  here  (indicating)  ? 

A.     Yes,  sir. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  now  identified  the  defendant  Andrew  Ingoglia, 
Your  Honor. 

Q.  Now,  what  is  the  physical  setup?  Which 
way  were  they  facing? 

A.  When  I  opened  the  door,  they  were  within 
two  feet  of  Room  306. 
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Q.     Facing  into  the  room'? 

A.     Facing  me  as  I  opened  the  door.  [58] 

Q.  Then  what  did  you  see  and  what  happened? 
Just  go  on. 

A.  I  told  them  I  was  a  Federal  Narcotics  officer 
and  I  exhibited  a  pistol  and  told  them  that  they 
were  under  arrest. 

Q.     What  was  said*? 

A.  Ingoglia  said,  "What  is  this  all  about?"  And 
Ballard  said,  "What  is  this?"  As  they  said  that, 
they  backed  aw^ay  from  me,  backed  into  the  main 
hall  of  the  hotel. 

Q.  Now,  can  I  interrupt  you  and  ask  you,  from 
the  time  that  you  first  went  out  until  the  time  you 
opened  the  door  and  saw  Ballard  and  Ingoglia,  did 
you  hear  any  noise  if  another  door  was  opening  and 
shutting?  A.     No,  sir. 

Q.  Now,  did  you  look  past  the  room  at  the  time 
you  first  accosted  them  and  see  whether  the  bath- 
room across  the  hall's  door  was  open  or  shut? 

A.     It  was  open. 

Q.  Did  you  look  into  the  bathroom  before  you 
took  the  defendants  into  the  room? 

A.     I  did. 

Q.  Was  there  anyone  in  the  bathroom  across 
the  hall?  A.     No,  sir. 

Mr.  Karesh:  May  I  have  the  photograph  of  the 
bathroom?  This  is  United  States  No. — ^what  is  it, 
Mr.  Clerk? 

The  Clerk:    No.  16. 

Q.     (By  Mr.  Karesh)  :    You  are  looking  at,  am 
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I  correct,  out  of  [59]  the  room  into  this  bathroom 
and  then  you  go  look  in  that  bathroom  and  the  door 
is  open  and  no  one  is  in  there,  is  that  right '^ 

A.     Yes,  sir. 

Q.  And  the  door  immediately  to  the  right  look- 
ing outside  the  room,  was  that  open  or  shut? 

A.     Shut. 

Q.  And  you  heard  no  noise  from  that  door,  is 
that  right?  A.     No,  sir. 

Q.     Tell  us  then  what  happened. 

A.  As  I  followed  Ballard  and  Ingoglia  who  were 
retreating  from  the  entrance  of  the  room  306  into 
the  hall,  I  had  an  unobstructed  view  of  the  hall  and 
saw  no  other  persons  in  that  hall.    I  ushered 

Q.  By  hall,  you  mean  the  hall  looking  into  the 
bathroom  and  also  the  long  hall"? 

A.     Yes,  sir. 

Q.  that  you  had  come  down  from  the  ele- 
vator. By  the  hall  you  mean  this  hall  here,  U.  S. 
Exhibit  16,  you  looked  down  that  hall  (exhibiting 
photograph  to  witness)  ? 

A.  Yes,  sir.  This  is  looking  from  the  opposite 
end  toward  the  room.  I  w^as  standing  at  the  far 
end  of  this  picture. 

Q.  You  looked  all  the  way  down  to  the  elevator 
and  you  saw  no  one  in  the  hall?  A.     No,  sir. 

Q.  The  only  two  people  you  saw  were  the  de- 
fendants you  described,  Ballard  and  Ingoglia,  is 
that  right  ?  A.     Yes,  sir. 

Mr.  Karesh:  May  we  take  the  recess  at  this 
time.  Your  Honor? 
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The  Court:  Ladies  and  gentlemen  of  the  jury, 
and  counsel,  there  will  be  memorial  services  in 
Judge  Roche's  courtroom  at  2:00  o'clock  this  after- 
noon in  honor  of  the  late  Judge  St.  Sure,  so  the 
recess  this  afternoon  will  be  until  3 :00  o  'clock.  The 
jury  was  instructed  and  admonished  prior  to  the 
last  recess  on  certain  obligations  of  the  jury,  and 
you  are  expected  and  admonished  to  observe  that 
admonition  at  each  recess  and  adjournment. 

(Thereupon  an  adjournment  was  taken  until 
3:00  o'clock  p.m.  this  date.)  [61] 

Afternoon  Session,  Tuesday,  June  7,  1949 

GEORGE  H.  WHITE 

(Recalled) 

Direct  Examination 

(Resumed) 

The  Court:    You  may  proceed. 

Mr.  Karesh:    Mr.  Reporter,  w^ould  you  read  the 
last  question  and  answer  prior  to  the  recess? 
(Record  read.) 

Q.  (By  Mr.  Karesh)  :  I  think  you  have  already 
testified  that  you  saw  the  defendants  Ballard  and 
Ingoglia  in  front  of  the  door,  and  will  you  again 
tell  us,  for  the  sake  of  continuity,  the  first  word 
you  spoke  to  them  outside  the  door  when  it  was 
first  opened? 

A.  I  told  them  I  was  a  Federal  narcotic  agent 
and  that  they  were  under  arrest. 
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Q.  Now,  did  yon  ask  them  about  a  package  out- 
side the  door?  A.     No,  sir. 

Q.  Now,  you  took  them  into  the  room,  Ballard 
and  Ingoglia,  and  then  just  what  was  said  by  each 
of  the  defendants,  if  anything,  there,  and  what  was 
done? 

A.  I  asked  both  of  the  defendants  Ingoglia  and- 
Ballard  where  they  had  got  the  package  which  I 
was  then  holding  in  my  hand,  which  ^yas  the  pack- 
age I  had  taken  from  Leeper.  Both  Ingoglia  and 
Ballard 

Mr.  Karesh:  Just  a  moment,  just  a  moment. 
Would  you  let  me  have  the  paper  sack?  [62] 

Q.  Is  this  the  paper  sack?  Did  you  put  your 
initials  on  it? 

A.     Yes,  sir,  I  wrote  my  name  on  it. 

Q.  Your  name.  Was  the  sack  in  that  condition 
when  you  first  saw  it? 

A.  No,  it  was  in  the  form  of  a  sack  and  not  in 
the  form  of  a  flat  piece  of  paper. 

Q.  And  did  it  have  all  the  discolorations  on  it 
at  the  time? 

A.  It  did  not  have  the  discolorations  on  it.  Both 
Ballard  and  Ingoglia  said  they  had  never  seen  the 
package  before. 

Q.     Did  you  ask  it  of  them  separately? 

A.     Yes,  sir. 

Q.  Just  recount  w^hat  you  said  to  each  one  and 
what  each  one  said  back  to  you,  as  best  as  you  can 
remember  at  this  time. 
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A.  I  asked  Ballard  if  he  had  seen  the  package 
before,  and  he  said  he  had  never  seen  it  before,  I 
asked  Ingoglia  if  he  had  ever  seen  the  package  be- 
fore, and  he  said  he  had  never  seen  it  before. 

Q.  At  that  time  did  you  ask  Ballard  and  In- 
goglia their  names? 

A.  Immediately  thereafter — upon  first  coming 
into  the  room  I  searched  both  Ingoglia  and  Ballard 
for  weapons  and  found  none. 

Q.     Go  ahead. 

A.  I  then  asked  Ballard  what  his  name  was,  and 
he  said  that  his  name  was  James  Ballard.  I  asked 
him  what  he  did  for  a  living  and  he  said  that  he 
was  a  taxidriver.  I  asked  Ingoglia  wdiat  his  name 
was  and  he  said  it  was  Andy  Bruno.  I  asked  him 
if  he  was  also  known  as  Ingoglia  and  he  said  that 
he  w^as.     I  asked [63] 

Q.  Now,  at  this  time  did  Leeper  and  Ballard 
and  Ingoglia  exchange  any  conversation  each  with 
the  other?  A.     No,  sir. 

Q.  Did  they  appear  to  know  each  other,  act  as 
though  they  knew  each  other? 

Mr.  Deasy:  Objected  to  on  the  gromid  it  calls 
for  an  opinion  and  conclusion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Karesh) :  There  was  no  conversa- 
tion between  them,  no  one  spoke  to  each  other? 

A.     No,  sir. 

Q.     Go  ahead. 
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A.  I  then  ordered  Ingoglia,  Ballard  and  Leeper 
to  lie  on  the  floor,  which  they  did. 

Q.  Now,  let  me  interrupt  you  for  a  second. 
Going  back  to  the  original  conversation  that  you 
had  with  Leeper,  you  were  posing  as  what? 

A.     As  a  gangster  and  dope  peddler. 

Q.  He  didn't  know  that  you  were  an  agent  of 
the  Bureau  of  Narcotics,  did  he?  You  didn't  tell 
him  that  ? 

A.  Not  at  the  outset,  no,  sir,  not  until  I  placed 
him  under  arrest. 

Q.     Go  ahead. 

A.  While  they  were  lying  on  the  floor  I  asked 
if  they  had  seen  anyone  in  the  hall  while  they  were 
standing  outside  there.    They  [64]  said 

Q.     By  "them"  whom  do  you  mean,  Mr.  White? 

A.     Referring  to  Ballard  and  Ingoglia. 

Q.     A^^lat  did  they  say? 

A.  The}^  said  that  they  had  not.  I  asked  what 
were  they  doing  there.  Ballard  said  that  he  came 
to  see  Leeper  about  a  job  on  the  railroad. 

Q.     Go  ahead. 

A.     Ingoglia  said  he  was  just  waiting  for  a  fellow. 

Q.     Just  waiting  for  a  fellow? 

A.  I  asked  him  what  fellow,  who  the  fellow  was, 
and  he  said.  "Just  waiting  for  a  fellow." 

Q.     Go  ahead. 

A.  I  then  went  to  the  telephone  and  telephoned 
to  the  desk  clerk,  and  told  him  that  I  was  a  Federal 
officer  and  had  three  men  in  custody,  and  asked  him 
to  call  the  police. 
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Q.     Go  ahead. 

A.  I  waited  about — during  that  time  Leeper  first 
complained  about  lying  on  the  floor  was  very  pain- 
ful to  him  because  of  his  injured  hip,  and  asked  to 
be  allowed  to  get  uj)  and  sit  on  the  bed,  and  I  told 
him  that  he  could  get  up  and  sit  on  the  bed,  and  he 
did.  Leeper  then  said,  "Of  course,  these  fellows 
have  nothing  to  do  with  this.  You  have  got  me,  but 
they  had  nothing  to  do  with  it." 

Q.     Go  ahead. 

A.  I  waited  about  five  minutes  and  the  police 
had  not  yet  arrived.  [65]  I  opened  the  window  of 
the  hotel  and  fired  a  shot  out  of  the  window  into 
the  air. 

Q.     Go  ahead. 

A.  Shortly  thereafter  the  police  officers  and  the 
agents  who  were  down  in  the  street  came  up  in  the 
room. 

Q.  Now,  did  you  ask  either  Ballard  or  Ingoglia 
how  they  got  to  the  hotel?  A.     No,  sir, 

Q.  Did  3^ou  ask  Leeper  how  these  men  got  to 
the  hotel?  A.     No,  sir. 

Q.  Now,  how  long  thereafter  did  the  police  ar- 
rive, if  they  did  arrive  ? 

A.  The  police  and  the  other  agents  arrived 
shortly  after — about  five  minutes  after  I  had  tele- 
phoned to  the  police,  and  almost  immediately  after 
I  fired  the  shot  out  the  window. 

Q.     Who  came  in  first,  the  police  officers'? 

A.     Yes,  sir. 
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Q.     Were  there  more  than  one  ?  A.     Two. 

Q.  Shortly  thereafter  which  agents  came  into  the 
room?  A.     Agents  Grady  and  Bertin. 

Q.  Now,  anything  else  said  w^th  the  defendants 
at  that  time"?  Do  you  remember  of  any  other  con- 
versation ? 

A.  There  was  some  conversation.  Search  was 
made  of  Leeper's  room  and  no  other  narcotics  were 
found.  Various  questions  were  [66]  asked  of  the 
three  persons,  Leeper,  Ballard  and  Ingoglia,  by  the 
police  officers,  as  to  their  names  and  their  addresses, 
and  they  then  transported  Leeper,  Ingoglia  and  Bal- 
lard to  the  Oakland  city  police  station  and  booked 
them. 

Q.  Now,  when  you  looked  into  the  package  what 
did  you  see  in  the  package'?  Now,  by  the  package, 
I  am  referring  to  this  grocery  bag,  as  we  will  call  it, 
U.  S.  Exhibit  No.— what  is  it,  16'? 

The  Clerk:    18,  sir. 

Q.     (By  Mr.  Karesh)  :    18. 

A.  I  saw  a  number,  an  uncounted  number  of 
white  envelopes  w^hich  are  similar  to  the  envelopes 
in  which  the  drugs  are  now  contained. 

Q.  Now,  tell  me,  did  you  handle  with  your  hands 
the  envelopes  inside  the  package"?  A.     No,  sir. 

Q.  What  did  you  do  with  the  package  and  the 
envelopes  in  the  package  *? 

A.  I  kept  them  in  my  immediate  pos-session  until 
I  returned  to  San  Francisco,  and  then  gave  the 
jDackage  to  Agent  Cass. 
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Q.  Now,  did  you  put  your  initials  on  the  en- 
velopes that  you  had  given  to  Agent  Cass  ? 

A.     Not  at  that  time. 

Q.     When  did  you  do  that? 

A.     The  next  morning.  [67] 

Q.  All  right.  You  have  got  the  envelopes  ?  What 
are  these  exhibits'? 

The  Clerk :     20  to  31,  inclusive. 

Q.  (By  Mr.  Karesh)  :  Now,  I  will  show  you 
Exhibits  20  to  31,  inclusive,  for  identification,  and 
ask  you  can  you  identify  them. 

A.  On  each  of  these  exhibits  I  put  my  initials, 
^'Ct.  H.  W."  in  green  ink,  and  these  are  the  en- 
velopes that  were  originally  contained  in  the  paper 
sack  which  I  took  from  Leeper  in  the  Room  306 
of  the  Clay-Ten  Hotel  on  October  31. 

Q.  1948.  Now,  when  did  you  see  Cass  and  put 
your  initials  on  these?    Was  that  November  Ist? 

A.  I  put  my  initials  on  about  nine  o'clock  in 
the  morning  on  November  1st. 

Q.     Did  you  wear  gloves  when  you  did  that? 

A.     Yes,  sir. 

Q.     Your  initials  on  each  one  of  these? 

A.    Yes,  sir. 

Q.  Were  you  present  when  the  envelopes  were 
broken  open?  A.     Yes,  sir. 

Q.  All  right,  tell  us  just  what  happened.  Who 
was  there  ? 

A.  Agent  Grady,  Agent  Cass,  and  myself  were 
present.   Agent  Cass,  wearing  rubber  gloves,  using 
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a  scissors,  slit  one  end  of  the  envelope  and  removed 
therefrom  a  cellophane  package,  opened  that  cello- 
phane package  by  cutting  it  with  a  scissors,  trans- 
ferred the  contents  of  the  package  into  another 
waxed  paper  [68]  package,  and  in  turn  put  that 
waxed  paper  package  inside  of  a  different  white 
envelope,  weighed  it  and  sealed  it.  The  second 
package  to  which  this  powder  had  been  transferred 
were  then  initialed  by  Cass,  Grady  and  myself. 

Q.  Now,  these  packages  you  are  talking  about 
where  the  narcotics  were  replaced  by  Cass,  U.  S. 
Exhibits  1  to  12,  were  they  examined  to  see  if  those 
are  the  envelopes,  and  you  put  your  initials  on 
those  packages'? 

A.  All  of  these  packages  bear  my  initials,  and 
these  are  the  packages  to  which  the  contents  of 
the  other  envelopes  were  transferred  on  that  occa- 
sion. 

Q.     When  you  say  contents,  was  it  a  powder? 

A.    A  powder. 

Q.  Now,  what  is  there  on  the  inside  of  the  en- 
velope, is  there  a  cellophane 

A.  There  is  a  waxed  paper  contained  inside  of 
the  white  envelope. 

Q.    Inside  of  each  one  of  these  white  envelopes'? 

A.    Yes,  sir. 

Q.  Now,  Exhibits  20  to  31,  inclusive,  at  the 
time  you  placed  your  initials  on  them,  what  color 
were  they?  A.     They  were  white. 

Q.     All  of  the  same  size?  A.     Yes,  sir. 
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Q.     Length  and  width? 

A.     Yes,  sir.  [69] 

Q.    All  sealed? 

A.  Yes,  sir.  At  the  time  I  placed  my  initials  on 
them  they  were  not  sealed. 

Q.     They  were  already  broken? 

A.     They  were  open. 

Q.     What  was  the  color,  white  ?  A.    Yes. 

Q,  Inside  of  these  was  there  just  the  powder,  or 
some  other  wrapper  inside  of  Exhibits  20  to  31? 

A.  Glassine  envelopes  contained  inside  the  white 
envelopes. 

Q.  Look  in  U.  S.  Exhibit  No.  18  For  Identifica- 
tion and  tell  me — what  do  you  call  that? 

A.     I  would  call  them  paraffine  or  cellophane. 

Q.     How  many  are  there,  twelve  ? 

A.    Yes,  sir. 

Q.  All  right.  Let  me  get  this  straight:  Out  of 
this  paper  bag  came  the  12  packages,  U.  S.  Exliib- 
its  20  through  31  For  Identification? 

A.    Yes,  sir. 

Q.  Out  of  these  envelopes  came  the  glassine  bags 
and  in  the  glassine  bags  came  the  powder? 

A.    Yes,  sir. 

Q.  The  powder  was  then  taken  out  and  trans- 
ferred to  waxed  paper — the  contents  of  one  envelope 
here  put  in  one  envelope  here,  is  that  right  ?  [70] 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  November  1,  1948, 
did  you  have  a  conversation  with  James  Marvin 
Ballard?  A.    Yes,   sir. 
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Q.  Where  did  the  conversation  take  place  and 
who  was  present? 

A.  It  took  place  in  the  afternoon  in  the  County 
Jail  following  arrangements  before  the  United 
States  Commissioner.  Present  were  myself,  Bal- 
lard, Agents  Bertin  and  McGuire. 

Q.  May  I  digress  for  just  a  moment  and  ask 
you  whether  or  not  at  any  time  you  saw  any  reve- 
nue stamps  on  these  packages  to  which  we  have  re- 
ferred, either  this  paper  sack,  U.  S.  Exhibit  18 
For  Identification,  or  these  other  envelopes,  U.  S. 
Exhibits  20  through  31  For  Identification? 

A.     No,  sir. 

Q.  Are  any  revenue  stamps  on  this — would  you 
call  it  again?  A.     Glassine  envelopes. 

Q.    glassine  envelopes,  U.  S.  Exhibit  19  For 

Identification  ? 

A.  At  no  time  did  I  see  any  revenue  stamps  on 
any  of  those  objects. 

Q.  And  there  are  none  here,  of  course,  on  U.  S. 
Exhibit  1  through  20?  A.     No,  sir. 

Q.  Now,  going  back  to  November  1,  1948,  you 
say  you  had  a  conversation  with  Mr.  Ballard — and 
may  I  say  this,  your  Honor,  this  conversation  is 
now  offered,  inasmuch  as  the  conspiracy  [71]  is  ter- 
minated at  this  time,  only  as  to  the  defendant  Bal- 
lard. 

The  Court:  It  is  received  only  as  to  the  defend- 
ant Ballard. 

A.     I  asked  Ballard  if  he  cared  to  make  any  ex- 
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planation  of  the  situation  in  which  he  found  him- 
self. Ballard  asked  me  what  there  was  in  it  for 
him  if  he  would  make  a  statement.  I  told  him  that 
I  was  not  empowered  to  make  him  any  promises, 
but  if  he  did  make  a  statement  and  disclosed  ajiy 
information  of  value  I  would  report  that  to  the 
United  States  Attorney  for  whatever  disposition 
he  might  be  able  to  make  of  it.  Ballard  repeatedly 
asked  me  if  I  could  assure  him  that  he  would  not 
be  prosecuted  or  indicted,  and  I  told  him  that  I 
could  give  him  no  such  assurance.  Ballard  said 
that  he  first  met  Ingoglia  through  McDonough,  that 
McDonough  had  met  Ingoglia  at  the  race  track  and 
had  learned  that  Ingoglia  had  large  quantities  of 
narcotics;  that  he  wished  to  see 

Mr.  Dunning :  Just  a  moment,  I  am  going  to  ob- 
ject  to  this  as  hearsay  as  to  the  defendant  Ingoglia. 

The  Court:  I  received  it  solely  as  to  the  de- 
fendant Ballard.  It  is  not  received  against  any 
other  defendants. 

A.  Ballard  said  he  had  known  Leeper  for  sev- 
eral years  and  he  believed  Leeper  to  have  money, 
that  he  was  a  gambler,  and  he  thought  he  miglit 
know  some  underworld  characters  who  would  pur- 
chase these  narcotics. 

Q.     (By  Mr.  Karesh)  :     That  Leeper 

A.  That  Leeper  would  know  some  underworld 
characters  who  would  [72]  purchase  these  narcotics, 
and  that  he  then  made  arrangements  to  introduce 
Leeper  to  McDonough,  and  McDonough  introduced 
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Leeper  to  Ingoglia.    He  said  that  on  October  31st, 

the  Sunday  on  which  he  was  arrested 

Q.     1948? 

A.    1948,  he  had  been  in  Leeper 's  room  and 

that  Leeper  had  told  him  to  go  out  and  get  Ligog- 
lia  and  bring  him  up  to  the  room. 

Q.  Did  he  tell  you  what  kind  of  a  conveyance 
he  was  to  use? 

A.  He  said  that  he  was  driving  Leeper 's  1942 
Cadillac  automobile — 1941  Cadillac. 

Q.     1941. 

A.  I  asked  him  if  he  knew  what  tlie  purpose 
was  in  bringing  Ingoglia  to  the  room  at  that  time 
and  he  said  he  did  not.  He  said  that  he  left  the 
room,  and  in  order  to  find  Ingoglia  he  had  to  lo- 
cate McDonough.  He  found  McDonough  and  Mc- 
Donough  directed  him  to  a  location  where  he  found 
Ingoglia  standing  on  a  street  corner.  He  picked  up 
Ingoglia  and  with  McDonough  he  returned  to  the 
hotel.  I  asked  him  if  he  had  seen  Ingoglia  carry- 
ing a  package  and  he  said  that  he  had  not.  I  asked 
him  if  he  had  seen  McDonough  carrying  a  pack- 
age and  he  said  that  he  had  not.  And  I  asked  if 
he  had  carried  a  package  and  he  said  that  he  had 
not.  I  asked  him  if  he  knew  that  the  reason  for 
bringing  Ingoglia  to  that  hotel  room  at  that  time 
was  to  make  a  delivery  of  narcotics,  and  he  said 
that  he  did  not  know  that,  that  he  figured  something 
of  the  sort  was  going  on.  [73] 

That  was  the  extent  of  our  conversation.   I  asked 
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him  if  he  had  ever  been  arrested  and  he  said  he 

had  not. 

Q.  Just  a  minute.  Did  you  have  any  other  con- 
versation with  Ingoglia?   Ever  talk  to  him? 

A.     No,  sir. 

Q.    How  about  Leeper  since  the  time  in  the  hotel  ? 

A.  I  talked  to  Leeper  on  the  telephone  on  one 
occasion — I  believe  I  was  talking  to  Leeper  at  that 
time 

Mr.  Deasy:  I  am  going  to  object  to  this,  may 
it  please  the  court,  the  proper  foundation  has  not 
been  laid. 

The  Court:     Yes. 

Q.  (By  Mr,  Karesh)  :  When  and  where — what 
number  did  you  call? 

A.  I  called  the  Clay-Ten  Hotel  and  asked  for 
Leeper. 

Q.  When?  How  long  after  the  arrest,  if  you 
remember  ? 

A.     Approximately  two  months  thereafter. 

Q.     What  did  you  say  to  him? 

A.  I  said  that  I  heard  that  he  wanted  to  be  in 
touch  with  me,  that  he  wanted  me  to  get  in  touch 
with  him. 

Q.     What  did  he  say? 

A.  But  he  said  that  he  did,  that  he  was  very  sick 
and  he  didn't  feel  that  he  could  talk  to  me  at  that 
time. 

Q.     Talk  with  him  since  ?  A.     No,  sir. 

Q.     Talk  to  McDonough? 
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A.     I  have  never  talked  to  McDonough.  [74] 

Mr.  Karesh:  That  is  all.  Pardon  me,  I  see  an 
agent  in  the  room  who  might  be  a  witness,  Mr. 
McGuire,  so  I  will  ask  him  not  to  stay  in  the  room. 
Apparently  he  didn't  know  that. 

Cross-Examination 
By  Mr.  Dunning : 

Q.  Referring  to  the  date  of  October  31,  1948, 
you  stated  that  upon  that  day,  approximately  2:30 
in  the  afternoon,  that  you  went  to  the  Clay-Ten 
Apartments  with  a  person  whom  you  know  as  Malla- 
bee,  is  that  correct  ?  A.     Yes,  sir. 

Q.  And  at  that  time  this  individual  was  being 
used  by  you  as  an  informer  in  this  case? 

A.     Yes,  sir. 

Q.  Is  that  the  same  Mr.  Mallabee  who  was 
formerly  convicted 

Mr.  Karesh:  Objected  to  as  hearsay,  he  was 
convicted;  objected  to  as  incompetent,  irrelevant, 
and  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Dunning) :  Were  you  using  this 
informer  under  any  promise  of  immunity  or  reward 
of  any  kind  at  that  time  ? 

Mr.  Karesh:  Objected  to  as  incompetent,  ir- 
relevant, and  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Dunning) :  You  proceeded  from 
San  Francisco,  as  I  understand,  with  this  informer, 
you  went  directly  with  Mallabee,  the  informer,  to 


United  States  of  America  97 

(Testimony  of  George  H.  White.) 

the  Clay-Ten  Apartments,  is  that  correct? 

A.     Yes,  sir.  [75] 

Q.  And  as  I  understand  your  testimony  other 
agents  followed  you  from  San  Francisco  to  the 
Clay-Ten  Apartments'?  A.     Yes,  sir. 

Q.  And  did  you  alone,  together  with  Mallabee, 
enter  the  Clay-Ten  Apartments  or  did  you  go  there 
with  any  other  agents'? 

A.     I  entered  alone  with  Mallabee. 

Q.  You  entered  the  room — you  are  referring  to 
room  306?  A.     Yes,  sir.  [75a] 

Q.  And  w^here  were  the  other  agents  who  fol- 
lowed you  from  San  Francisco"? 

A.     On  the  street  outside. 

Q.  They  did  not  enter  the  lobby  or  the  premises 
of  the  Clay-Ten  Apartments'?  A.     No,  sir. 

Q.  And  that  was  approximately  2:30  in  the 
afternoon,  is  that  correct  *? 

A.  No,  it  was  later  than  that.  We  left  San 
Francisco  at  about  2:30.  It  was  about  3:30  when 
we  entered  the  Clay-Ten. 

Q.  Now,  did  you  go  directly  to  the  room  with 
Mallibee  or  do  I  understand  your  testimony  that  he 
first  went  to  306,  to  where  Leeper  was  present "? 

A.  I  don't  know  where  he  went,  but  he  left  me 
and  went  upstairs  for  about  three  minutes  and  then 
returned. 

Q.     How  long  was  Mr.  Mallibee  gone'? 

A.     About  three  minutes. 

Q.     About  three  minutes'? 
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A.     Three  or  four  minutes. 

Q.  And  did  he  return  directly  to  the  lobby 
where  you  were?  A.     Yes,  sir. 

Q.  And  as  I  understand  your  testimony,  Mr. 
White,  you  then  proceeded  to  the  room  with  Mr. 
Mallibee? 

A.     Proceeded  to  the  room  of  Mr.  Leeper. 

Q.     Of  Mr.  Leeper  with  Mr.  Mallibee?  [76] 

A.     Yes,  sir. 

Q.  Now,  was  there — Withdraw  that.  Mr.  Malli- 
bee  introduced  you  to  Mr.  Leei)er  and  then  he  left 
immediately  by  saying  that  he  guessed  you  didn't — 
he  did  not  wait  around  any  longer,  is  that  correct? 

A.     That  is  correct. 

Q.     You  had  never  met  Leeper  before? 

A.    No,  sir. 

Q.  What  name  did  Mr.  Mallibee  introduce  you 
under  to  Mr.  Leeper?  A.     Johnny  Wilson. 

Q.  Now,  no  mention  during  your  conversation 
with  Mr.  Leeper  as  to  the  defendant  Ingoglia,  was 
there?  A.     No,  sir. 

Q.  How  long  did  you  say  you  talked  to  Mr. 
Leeper  in  the  room,  Mr.  White? 

A.     About  ten  minutes. 

Q.  About  ten  minutes.  And  during  that  time 
you  discussed  the  purchase  of  these  narcotics  that 
have  been  introduced  in  evidence,  is  that  correct? 

A.     Yes,  sir. 

Q.  Mr.  Leeper  didn't  tell  you  where  the  nar- 
cotics were  coming  from? 
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A.     He  said  it  came  from  New  York. 

Q.  Now,  as  I  understand  your  testimony,  Mr. 
Leeper  said  to  you  that  when  these  people  arrived 
you  were  to  go  into  the  lavatory,  [77]  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  And  that  is  the  lavatory  referred  to  inside 
of  Room  306  at  the  Clay-Ten  Apartments'? 

A.     Yes,  sir. 

Q.  Upon  hearing  the  knock  that  you  referred 
to,  did  you  go  immediately  into  the  lavatory? 

A.     Yes,  sir. 

Q.     Mr.  Leeper  was  still  in  this  room? 

A.     Yes,  sir. 

Q.  He  said  to  you  that  these  people  didn't  want 
you  to  see  them  and  he  didn't  want  you  to  see  them, 
is  that  correct?  A.     Yes,  sir. 

Q.  Now,  did  you  shut  the  door  to  the  lavatory? 
Did  Mr.  Leeper  shut  the  door?  A.     No,  sir. 

Q.     Did  Mr.  Leeper  go  directly  to  the  door? 

A.    Yes,  sir. 

Q.  All  that  you  know,  Mr.  White,  is  that  Mr. 
Leeper  placed  his  hand  through  the  door  and  re- 
ceived an  object?  A.     Yes,  sir. 

Q.  You  couldn't  see  on  the  other  side  or  outside 
of  the  door  of  Room  306,  could  you? 

A.     No,  sir. 

Q.  And  you  didn't  see  any  object  until  after 
Mr.  Leeper  closed  [78]  the  door  and  came  back 
into  the  room — that  is,  he  closed  the  door  and 
approached  you? 
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A.  I  saw  the  object  the  minute  he  withdrew  it 
into  the  room.  I  was  watching  him  put  his  hand 
through  the  door. 

Q.    And  he  shut  the  door? 

A.  As  he  brought  his  hand  back  in,  he  was  hold- 
ing an  object  and  he  then  shut  the  door. 

Q.     He  then  whaf? 

A.     He  then  shut  the  door. 

Q.  He  then  shut  the  door,  and  then  Mr.  Leeper 
went  to  you  with  the  object  or  the  package  that  has 
been  referred  to  here,  is  that  your  testimony? 

A.  Yes,  sir,  he  walked  towards  me  and  I  w^alked 
towards  him 

Q.  I  see.  And  did  Mr.  Leeper  then  hand  you 
this  package  that  has  been  referred  to? 

A.    Yes,  sir. 

Q.  And  the  package  was  the  same  package  that 
has  been  generally  described  here  as  being  contained 
in  a  brown  paper  envelope.  Plaintiff's  Exhibit  No. 
18  for  identification?  A.     Yes,  sir. 

Q.  Is  that  correct?  You  couldn't  see  what  was 
inside  of  the  package,  the  white  envelope,  at  the 
time  Mr.  Leeper  approached  you  with  the  brown 
paper  package,  could  you?  A.     No,  sir. 

Q.  You  then  took  the  brown  paper  bag  or  pack- 
age from  Mr.  Leeper,  [79]  is  that  correct? 

A.    Yes,  sir. 

Q.  And  I  take  it  that  you  immediately  exam- 
ined the  contents  and  counted  them? 

A.     I  didn't  count  them. 
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Q.  Well,  there  has  been  identified  for  identifi- 
cation twelve  envelopes,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  did  you  notice  that  there  were  twelve 
envelopes  in  the  brown  paper  bag  or  a  number  of 
envelopes  in  the  brown  paper  bag? 

A.  A  number,  but  I  didn't  count  them  at  that 
time. 

Q.  You  didn't  count  them,  but  you  observed 
that  there  were  a  number  of  white  envelopes  in  the 
paper  bag?  A.     Yes,  sir. 

Q.  Is  that  correct?  Now,  did  you  make  any 
examination  of  the  white  envelopes  that  you  so 
observed?  A.     At  that  time? 

Q.     Yes.  A.     No,  sir.  [80] 

Q.  What  did  you  do  with  this  brown  paper  bag 
immediately  after  you  received  it  from  Mr.  Leeper  ? 

A.     I  kept  it  in  my  left  hand. 

Q.  Did  you  have  it  in  your  left  hand  all  of  the 
time  from  the  point  of  time  of  receiving  it  from 
Mr.  Leeper  to  the  point  of  time  you  opened  the 
door  of  room  306?  A.     Yes,  sir. 

Q.  When  you  say  you  observed  a  number  of 
envelopes  in  the  brow^n  paper  bag,  I  take  it  you 
examined  the  contents  of  the  bag  in  some  respects ; 
how  did  you  do  that,  Mr.  White? 

A.     By  opening  the  bag  and  looking  into  it. 

Q.  And  you  could  see  from  that  observation  that 
there  w^ere  a  number  of  white  envelopes  contained 
in  the  brown  paper  bag  ?  A.     Yes,  sir. 
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Q.  What,  if  anything,  did  you  say  to  Mr. 
Leeper?  What  did  he  say  to  you  and  what  did  you 
say  to  him  when  he  handed  you  the  brown  paper 
bag? 

A.  Leeper  said,  "Here  is  the  stuff."  I  didn't 
say  anything. 

Q.     What  did  you  do  next  ^ 

A.     Opened  the  door  of  the  hotel  room. 

Q.     You  went  directly  to  the  door  of  306? 

A.     Yes,  sir. 

Q.  Didn't  you  identify  yourself  to  Mr.  Leeper 
as  a  federal  officer  at  that  particular  point  of  time 
after  you  observed  the  contents  of  this  brown  bag? 

A.     No,  sir. 

Q.  Didn't  you  give  certain  instructions  to  Mr. 
Leeper  as  to  what  he  should  do  immediately  after 
you  examined  the  contents  of  this  brown  bag? 

A.     No,  sir. 

Q.  Didn't  you  tell  Mr.  Leeper  to  sit  himself 
upon  the  floor  of  room  306? 

A.     Not  at  that  time. 

Q.  You  say  you  w^ent  directly  to  the  door,  is 
that  correct?  A.     Yes,  sir. 

Q.  You  drew  your  gun  from  your  person,  did 
you  not,  immediately  after  you  observed  the  con- 
tents of  the  brown  bag  and  when  you  proceeded  to 
the  door  of  room  306  ? 

A.     As  I  opened  the  door. 

Q.     As  you  opened  the  door.    Well,  didn't  you 
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observe  anything  that  Mr.  Leeper  said  or  did  when 

you  drew  your  gun,  Mr.  White? 

A.  As  far  as  I  know,  he  was  just  standing  there. 
He  said  nothing. 

Q.  He  observed  you  take  your  gun  and  proceed 
to  the  door  of  room  306,  is  that  correct? 

A.     Yes,  sir. 

Q.  At  that  time  you  said  nothing  whatsoever 
to  Mr.  Leeper?  A.     No,  sir. 

Q.  You  gave  him  no  instructions  at  all  as  far  as 
sitting  himself  upon  the  floor  of  room  306?  [82] 

A.     No,  sir. 

Q.  When  you  drew  your  gun,  as  you  have  so 
testified,  and  proceeded  to  the  door  of  room  306, 
had  you  at  any  time  made  any  search  of  Mr. 
Leeper?  A.     No,  sir. 

Q.  What  observations,  if  any,  did  you  take  of 
Mr.  Leeper 's  actions  during  all  this  time  that  you 
proceeded  to  the  door  with  your  gun  drawn? 

A.  I  tried  to  keep  them  under  observation  as 
best  I  could. 

Q.  When  you  say  as  best  you  could,  how  would 
you  describe  that? 

A.  I  would  describe  that  by  saying  I  would  look 
at  him  as  much  as  I  could  consistent  with  the  other 
thing  that  I  was  trying  to  do. 

Q.  Do  you  mean  to  say  that  you  did  look  at 
Mr.  Leeper  while  you  had  your  gun  drawn? 

A.     Yes,  sir. 

Q.  He  made  no  statement  nor  asked  no  ques- 
tions of  you  under  those  circumstances  ? 
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A.     No,  sir. 

Q.  You  did  not  at  that  particular  time  or  at 
any  other  time  while  you  were  inside  the  room  tell 
Mr.  Leeper  that  you  were  a  federal  officer? 

A.  Subsequently  when  I  came  back  in  the  room 
with  Ingoglia  and  Ballard. 

Q.  You  did  not  during  that  period  of  time  before 
you  opened  the  [83]  door  of  Room  306  with  your 
gun  drawn,  3^ou  did  not  during  that  period  of  time 
state  to  Mr.  Leeper  that  you  were  a  federal  officer? 

A.     No,  sir. 

Q.  You  did  not  during  a,ny  of  that  period  of 
time  give  him  any  instructions  or  orders  as  a  fed- 
eral officer?  A.     No,  sir. 

Q.  Referring  to  Plaintiff's  Exhibit  14  for  iden- 
tification, that  generally  is  a  photograph  showing 
the  approach  of  Room  306;  is  that  correct? 

A.     The  approach  to  Room  306. 

Q.     From  the  hallway?  A.     Yes,  sir. 

Q.  Where  with  reference  to  that  photograph  is 
Room  306  ?  Would  you  hold  it  up  ? 

A.  The  Room  306  is  immediately  adjacent  to  this 
portion  of  the  photograph  here,  and  the  edge  of  the 
door  can  just  barely  be  seen.  It  appears  as  a  slightly 
darker  spot  on  the  lohotograph. 

Q.  It  is  true,  is  it  not,  Mr.  White,  that  there 
is  a  bend  or  an  angular  turn  in  the  hallway  toward 
Room  306,  is  that  correct?  A.     Yes,  sir. 

Q.  How  much  would  you  approximate  the  dis- 
tance to  be  of  the  turn,  from  the  turn  to  the  door 
of  306? 
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A.  I  believe  that  the  hinged  side  of  the  door  of 
306  is  directly  against  the  hall  itself.  If  not  directly 
against  it,  not  [84]  more  than  six  inches  away  from 
it. 

Q.  You  are  referring  to  Avhat  hall  I  Are  you  re- 
ferring to  this  hallway  that  is  disclosed  in  this 
photograph?  A.     Yes,  sir. 

Q.  But  not  the  section  of  the  hallway  that  we 
referred  to  as  that  portion  which  turns  from  the 
main  hall? 

A.  The  Room  306 — I  might  better  explain  it  by 
saying  that  at  the  end  of  the  hallwa}"  there  is  a 
large  re-cess  that  opens  into  a  sort  of  Y  at  the  end. 
On  the  306  side,  the  hinges  of  the  door  of  306  are 
almost  even  with  the  corridor  of  the  hotel,  but  the 
opposite  side  of  the  door  would  be  several  feet  back 
of  the  corridor  line;  so  there  is  about  a  45  degree 
angle. 

Q.  Back  of  what  we  might  refer  to  as  the  main 
corridor,  is  that  correct?  A.     Yes,  sir. 

Q.  You  say  there  is  another  corridor,  a  small 
corridor,  that  extends  itself  from  the  main  corridor, 
from  this  portion  of  the  photograph,  is  that  correct 
(indicating)  ? 

A.     Yes,  sir,  it  is  recessed,  I  would  call  it. 

Q.     How  far  is  that  from  Room  306? 

A.     How  far  is  the  end  of  that? 

Q.  How  far  is  the  beginning  of  that  hallway 
from  Room  306  ? 
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A.  Well,  306  enters  onto  that  portion  of  the 
extended  hallway. 

Q.  You  then  went  to  the  door  of  Room  306,  is 
that  correct?  A.     Yes,  sir.  [85] 

Q.  Up  until  that  point  of  time,  you  had  made  no 
observations  as  to  who  the  person  was  on  the  other 
side  of  the  Room  306?  A.     No,  sir. 

Q.     You  opened  the  door,  did  you  ? 

A.     Yes,  sir. 

Q.     You  had  your  gun  drawn  ?  A.     Yes,  sir. 

Q.  You  then  observed  the  defendant  Ingoglia 
and  the  defendant  Ballard,  is  that  correct? 

A.     Yes,  sir. 

Q.  As  I  understand  your  testimony,  Mr.  Wliite, 
you  then  placed  your  gun  upon  the  persons  of  both 
Ingoglia  and  the  defendant  Ballard  and  informed 
them  that  you  were  a  federal  officer? 

A.     I  am  not  sure  that  I  understand  you. 

Q.  Immediately  upon  opening  the  door,  you  in- 
formed both  of  these  defendants  that  you  were  a 
federal  officer,  is  that  correct?  A.     Yes,  sir. 

Q.  The  defendants,  as  I  understand  your  testi- 
mony, retreated?  A.     Yes,  sir. 

Q.  A  distance  of  some  three  or  more  feet  from 
where  they  were  first  standing  when  you  opened 
the  door?  A.     Yes,  sir. 

Q.  You  would  say,  would  you  not,  that  they  re- 
treated at  that  time  to  a  distance  of  some  four  or 
five  feet  from  Room  306?  [86]  A.     Yes,  sir. 

Q.     And  during  this  period  of  time  you  had  your 
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gun  on  both  the  defendant  Ingoglia  and  the  defend- 
ant Ballard? 

A.  I  was  holding  it  in  my  hand.  I  did  not  place 
it  on  them. 

Q.  Yes,  you  were  holding  it  in  your  hand  so 
they  could  see  it  ?  A.     Yes,  sir. 

Q.  What  question  did  you  say  you  asked  or 
statement  you  made  to  either  of  those  defendants 
at  that  particular  point  of  time? 

A.     I  told  them  to  get  in  the  room. 

Q.  Was  that  all  that  you  said  to  either  of  the 
defendants  ? 

A.  In  addition  to  telling  them  that  I  was  a  nar- 
cotic agent. 

Q.  You  told  them  that  after  you  had  retreated, 
as  3^ou  have  so  testified,  is  that  correct? 

A.     Yes,  sir. 

Q.  During  all  of  this  time  that  you  had  held 
your  gun  and  the  defendant  Ingoglia  and  Ballard 
retreated  from  their  position  in  the  hallway  there, 
where  was  the  defendant  Leeper? 

A.     In  his  room. 

Q.  He  was  still  in  his  room,  and  you  did  not 
have  the  defendant  Leeper  under  observation? 

A.     No,  sir. 

Q.     Leeper  was  not  on  the  floor? 

A.     No,  sir. 

Q.  You  did  not  at  any  time  search  Mr.  Leeper 
from  the  time  you  received  the  package  from  him 
to  the  point  of  time  where  you  [87]  observed  the 
defendant  Ballard  and  Ingoglia? 
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A.     That  is  correct. 

Q.  You  say  you  observed  the  lavatory  in  the 
hallway  there?  A.     Yes,  sir. 

Q.  Did  the  defendants  Ingoglia  and  Ballard 
retreat  as  far  as  the  lavatory?  A.     No,  sir. 

Q.  Well,  they  retreated  far  enough  so  that  you 
could  see  all  the  way  down  the  main  corridor,  is 
that  correct?  A.     Yes. 

Q.  When  you  first  opened  the  door,  which  one 
of  the  defendants  did  you  first  observe? 

A.     I  saw^  them  both  simultaneously. 

Q.  Were  they  standing  side  by  side  or  one  in 
front  of  the  other  or  exactly  how  were  they  stand- 
ing? A.     Side  by  side. 

Q.  Mr.  White,  you  had  already  advised  the  de- 
fendants that  you  were  a  federal  officer  and  they 
entered  the  room,  is  that  correct,  under  your  di- 
rection? A.     Yes,  sir. 

Q.  You  asked  the  defendant  Ballard  what  his 
name  was  and  he  told  you  James  Ballard? 

A.     Yes,  sir. 

Q.  And  you  asked  the  defendant  Ingoglia  w^hat 
his  name  was,  is  that  correct?  [88] 

A.     Yes,  sir. 

Q.  You  testified  he  said  his  name  was  Andy 
Bruno,  is  that  your  testimony?  A.     Yes,  sir. 

Q.     Do  you  recall  that  he  said  Andy  or  Bruno? 

A.     No,  sir. 

Q.  And  that  you  then  asked  him  for  his  last 
name  and  he  stated  his  name  was  Ingoglia? 

A.     That  is  not  correct. 
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Q.     That  is  not  correct;  that  is  your  testimony? 

A.     No,  it  is  not. 

Q.  Isn't  it  a  fact  that  immediately  upon  bring- 
ing the  defendant  Ingoglia  along  with  Ballard  into 
the  room,  that  you  then  ordered  both  of  these  de- 
fendants to  remain  seated  upon  the  floor  of  Room 
306  ?  A.     No,  I  searched  them  first. 

Q.  You  searched  Ballard  and  you  searched  In- 
goglia? A.     And  Leeper. 

Q.     And  then  you  searched  Leeper? 

A.    Yes,  sir. 

Q.  You  then  phoned  the  clerk  of  the  hotel,  as  I 
understand  it,  is  that  correct?  A.     Yes,   sir. 

Q.  None  of  the  other  agents  appeared  upon  the 
scene  at  that  particular  point  of  time?  [89] 

A.     No,  sir. 

Q.  They  still  remained  outside  the  Clay-Ten 
Apartments,  as  far  as  you  know  ?  A.     Yes,  sir. 

Q.  It  was  some  time,  was  it  not,  Mr.  White, 
before  any  police  officers  or  agents  appeared  at 
Room  306?  A.     About  five  minutes. 

Q.  After  you  had  waited  for  some  period  of 
time,  you  found  it  necessary  to  fire  several  shots 
out  of  the  apartment  window  in  order  to  attract 
the  other  agents  who  were  outside  the  Clay-Ten 
Apartments?  A.     One  shot. 

Q.  How  long  after  you  fired  that  one  shot  did 
the  other  agents  appear? 

A.     Within  about  a  minute. 

Q.     Your  main  interest  at  the  time  you  opened 
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the  door  and  saw  the  defendants  Ballard  and  In- 

goglia  was  upon  those  two  persons,  is  that  correct? 

A.    Was  what? 

Q.  Your  main  interest  at  that  point  of  time  was 
centered  upon  those  two  individuals? 

A.  Well,  I  was  interested  in  everything  that 
was  going  on  and  everyone  that  was  present. 

Q.  You  did  not  make  a  search  of  the  lavatory 
that  was  adjoining  the  hallway  there,  did  you?  [90] 

A.     No,  sir. 

Q.    There  is  a  door  to  the  lavatory,  is  there  not? 

A.     Yes,  sir. 

Q.  You  had  no  further  conversation  with  the 
defendant  Ingoglia  inside  of  the  Room  306  after 
you  directed  him  to  enter  it  together  with  Ballard, 
did  you?  A.     Yes,  I  did. 

Q.  Well,  he  gave  you  his  name,  as  I  understand 
it,  is  that  correct?  A.     Yes,  sir. 

Q.  And  he  told  you  that  he  was  in  the  hallway 
Avhere  you  found  him.  There  was  no  other  con- 
versation ? 

A.     He  said  he  was  waiting  for  a  fellow. 

Q.  You  had  the  package  that  you  referred  to 
that  has  been  introduced  here  in  your  hand  all  the 
time,  Mr.  White,  from  the  time  you  received  it 
from  the  defendant  Leeper?  A.     Yes,  sir. 

Q.  Was  this  package  as  I  see  it  here,  discolored? 
This  was,  I  take  it,  submitted  for  fingerprints? 

A.     Yes,  sir. 

Q.     And  all  of  the  other  exhibits,  the  envelopes 


United  States  of  America  111 

(Testimony  of  George  H.  White.) 
introduced   for   identification,    were   likewise    sub- 
mitted for  fingerprints  of  these  defendant^? 

A.    Yes,  sir. 

Q.  You  say  you  asked  the  defendant  Ballard 
if  the  defendant  [91]  Ingoglia  had  this  package 
at  the  time  he  first  observed  him  on  this  day? 

A.     Yes,  sir. 

Q.  He  told  you  that  Ingoglia  did  not  have  any 
package  upon  his  person? 

A.     He  said  he  did  not  see  any. 

Q.  He  did  not  see  any  package  and  he  did  not 
see  any  package  on  Ingoglia  from  the  time  he  first 
met  him  on  the  day  in  question  or  during  any  of 
the  time  from  the  time  he  met  him  until  the  time 
you  first  observed  the  defendants  in  the  hallwa}^? 

A.  He  had  never  seen  the  package  at  all  until 
I  showed  it  to  him,  under  any  circumstances. 

Q.  He  never  saw  the  package  at  all.  Ballard  did 
not  tell  you  he  met  Ingoglia  for  the  purpose  of  the 
delivery  of  this  particular  package,  did  he? 

A.     No,  sir. 

Q.  Or  for  the  purpose  of  delivering  any  nar- 
cotics ? 

A.  No,  sir,  he  said  that  he  had  thought  that  he 
might  have  been  delivering  narcotics. 

Mr.  Dunning:     I  will  ask  that  that  go  out. 

The  Court:     It  is  further  conversation. 

Mr.  Dunning:     He  said  he  thought. 

The  Witness:  He  said  he  thought  it  might  have 
been  for  that  purpose,  but  he  did  not  see  any 
package. 
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Q.  (By  Mr.  Dunning)  :  He  did  not  tell  you  he 
knew  of  any  transaction  [92]  that  was  actually 
taking  place  at  that  point  of  time,  did  he? 

A.     No,  sir. 

Q.  Mr.  White,  as  I  understand  it,  when  you 
heard  him  knock  on  the  door,  you  walked  from  the 
position  where  you  were  in  306  talking  to  the  de- 
fendant Leeper  to  the  lavatory  in  the  apartment, 
is  that  correct  *?  A.     Yes,  sir. 

Q.  And  you  remained  there  until  the  defendant 
Leeper  went  to  the  door  and  opened  it,  is  that 
correct?  A.     Yes,  sir. 

Q.  You  saw  no  person  standing  outside  the 
door?  A.     No,  sir. 

Q.  Leeper  then  closed  the  door  and  walked  to- 
wards you  from  your  position  in  the  lavatory,  is 
that  correct  ? 

A.  No,  sir,  I  was  no  longer  in  the  lavatory  when 
he  opened  the  door  and  left  the  lavator}^ 

Q.  You  started  to  walk  out  of  the  lavatory  and 
Leeper  then  handed  you  the  package? 

A.     Yes,  sir. 

Q.     And  you  opened  the  package? 

A.     Yes,  sir. 

Q.  You  made  an  observation  to  such  an  extent 
as  you  did  observe  of  a  number  of  white  envelopes 
in  the  package,  is  that  correct?  A.     Yes,  sir. 

Q.  Then  you  took  your  gun  from  your  person 
and  proceeded  to  the  door  of  Room  306? 

A.     Yes,  sir. 
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Q.     And  then  you  opened  the  door? 

A.     Yes,  sir. 

Q.  And  your  testimony  is  that  during  all  that 
period  of  time  that  only  five  seconds  elapsed? 

A.    Yes,  sir. 

Q.     You  are  positive  of  that?  A.    Yes,  sir. 

Mr.  Dunning:     I  have  no  further  questions. 
Cross-Examination 
By  Mr.  Deasy : 

Q.  Mr.  White,  referring  to  the  conversations 
that  you  had  with  Mr.  Ballard,  you  had  certain 
conversations  on  October  31,  1948  and  certain  on 
November  1,  1948,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  those  are  the  two  statements  that  you 
were  referring  to  in  your  testimony  on  the  witness 
stand  here?  A.     Yes,  sir. 

Q.  Now,  have  you  any  notes  that  you  made  of 
those  conversations?  A.     No,  sir. 

Q.  Then  you  are  testifying  now  stri<?tly  from 
your  memory  of  what  took  place  on  those  two  oc- 
casions, is  that  correct  ?  I  am  [94]  referring  now  to 
conversations.  A.     Yes,  sir. 

Q.  You  stated  that  you  have  been  employed  as 
a  narcotic  agent  for  some  16  years,  is  that  correct, 
Mr.  White?  A.     Yes,  sir. 

Q.  How  much  of  that  time  has  been  spent  in  the 
Bay  Area? 

A.  Well,  I  first  came  here  in  1934,  worked  here 
for  one  year,  1934  to  1935,  and  did  not  return  here 
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except  for  brief  special  assignments  until  Septem- 
ber of  last  year. 

Q.     September  of  last  year,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  How  long  have  you  been  the  supervising  nar- 
cotic officer  for  this  district "? 

A.     Since  I  came  here  in  September  of  last  year. 

Q.     September  of  1948?  A.     Yes,  sir. 

Q.  Now,  if  I  recall  your  testimony,  this  is  the 
first  time  that  you  have  seen  Mr.  Leeper,  is  that 
correct,  when  you  saw  him  in  the  Clay-Ten  Hotel? 

A.     Yes,  sir. 

Q.  From  the  time  that  you  and  Mr.  Mallibee 
first  entered  the  room  at  Room  306  at  the  Clay-Ten 
Hotel  until  the  time  that  you  heard  the  knock  on 
the  door,  did  you  hear  any  other  sounds  out  in  the 
hallway?  A.     No,  sir.  [95] 

Q.  Then  you  did  not  hear  any  footsteps  ap- 
proaching, did  you,  sir?  A.     No,  sir. 

Q.  Mr.  Mallibee  had  previously  been  in  the  room 
and  he  left,  didn't  he?  A.     Yes,  sir. 

Q.     Was  that  hallway  carpeted? 

A.     I  believe  so. 

Q.  In  any  event,  whether  it  was  carpeted  or  not 
carpeted,  the  first  sound  that  attracted  your  atten- 
tion from  the  outside  after  you  first  arrived  was  the 
knock  on  the  door?  A.     Yes,  sir. 

Q.  You  were  accompanied,  sir,  to  Oakland  by 
certain  agents,  is  that  correct?  A.     Yes,  sir. 

Q.     And  who  were  those  agents? 
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A.    Agents  Grady,  Cass  and  Coffill. 

Q.  And  those  gentlemen  are  agents  in  your  de- 
partment working  under  your  supervision  and  con- 
trol? A.     Yes,  sir. 

Q.  However,  there  was  also  another  party  who 
was  working  for  you  at  that  time  whom  you  classify 
as  an  informer?  A.     Yes,  sir. 

Q.  So  the  status  of  Mr.  Mallibee  on  this  par- 
ticular day  was  not  an  employee  in  the  same  sense 
as  the  other  agents,  is  that  correct?  [96] 

A.     That  is  correct. 

Q.     Was  he  being  reimbursed  for  his  work? 

A.     No,  sir. 

Q.     He  was  not  getting  any  pay? 

A.     No,  sir. 

Q.    And  when  I  say  pay  I  mean  money. 

A,     I  miderstand  you. 

Q.  Was  he  receiving  any  reward  of  any  de- 
scription ? 

Mr.  Karesh:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  Deasy)  :  After  you  were  in  with 
Mr.  Leeper  for  a  period  of  time,  you  heard  a  knock 
on  the  door,  is  that  correct?  A.     Yes,  sir. 

Q.     Mr.  Leeper  handed  you  a  package? 

A.     Yes,  sir. 

Q.     You  had  in  your  possession  some  $10,000? 

A.     Yes,  sir. 

Q.    And  this  $10,000,  or  whatever  portion  was 
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necessary,  was  to  be  used  to  pay  for  the  contents 

of  this  package?  A.    Yes,  sir. 

Q.  After  you  were  handed  the  package  and 
looked  into  it,  you  started  over  toward  the  door  of 
Room  306?  A.     Yes,  sir. 

Q.  You  had  not  at  that  time  identified  yourself 
as  an  agent,  had  [97]  you?  A.     No,  sir. 

Q.  And  the  price  I  understood  you  were  to  pay 
was  something  like  $900  an  ounce,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  subsequent  weighing  proved  there  were 
approximately  11  ounces? 

A.     12  packages  containing  11  ounces. 

Q.  So  the  price  would  be  somewhere  in  the  vicin- 
ity of  $10,000?  A.     Yes,  sir. 

Q.  When  you  started  walking  out  toward  the 
door,  you  had  the  narcotics  and  the  $10,000  both; 
that  is  correct,  isn't  it?  A.     No,  sir. 

Q.    What  had  you  done  with  the  $10,000? 

A.  I  had  hidden  it  in  the  radio  at  Mr.  Leeper's 
suggestion. 

Q.     You  had  hidden  it  in  a  radio,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  And  then  when  you  walked  toward  the  door 
with  these  narcotics  Mr.  Leeper  was  left  in  the 
room  with  $10,000,  with  the  money  hidden,  is  that 
correct?  A.     Yes,  sir. 

Q.  At  that  time  you  did  not  tell  him  to  get  down 
on  the  floor,  did  you?  A.     No,  sir. 

Q.     You  did  not  introduce  yourself  as  a  federal 
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agent  at  all  [98]  at  that  time  ?  A.     No,  sir. 

Q.  Now,  I  am  going  to  call  your  attention  to 
United  States  Exhibit  No.  16.  Is  that  an  exact 
representation  of  that  scene  as  you  viewed  it  on  the 
31st  day  of  October  1948? 

A.  I  would  say  so,  with  the  exception  that  it 
was  lighter  than  this  photograph  appears  to  be. 

Q.  It  was  brighter  than  the  photograph  appears 
to  be,  is  that  correct?  A.     Yes,  sir. 

Q.  When  was  it  that  you  first  noticed  the  room 
that  is  depicted  in  Government's  Exhibit  No.  16? 

A.     When  I  opened  the  door. 

Q.     After  being  in  the  room  with  Mr.  Leeper? 

A.  When  I  emerged  from  the  room  and  appre- 
hended M^Donough  and  Ingoglia. 

Q.  Well,  you  did  not  apprehend  McDonough  and 
Ingoglia,  as  a  matter  of  fact. 

A.     I  am  sorry. 

Q.  You  apprehended  Ballard  and  Ingoglia,  is 
that  correct?  A.     That  is  right. 

Q.  Then,  as  you  went  into  the  room,  you  did 
not  notice  that  room  as  depicted  there,  with  th(^ 
open  door  there,  at  all,  did  you?  A.     No,  sir. 

Q.  So  you  could  not  tell  at  that  time  w^hether 
that  door  was  open  [99]  or  closed  at  all,  did  you? 

A.     No,  sir. 

Q.  So  you  could  not  tell  at  that  time  whether 
that  door  was  open  or  closed  when  you  went  into 
the  room,  could  you?  A.     No,  I  could  not. 

Q.     Were  the  doors  of  any  other  rooms  open  on 
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Octber  31,  1948,  either  in  the  small  alleyway  that  is 
depicted  in  United  States  Exhibit  No.  16  or  in  the 
long  corridor  when  you  come  down  from  the  ele- 
vator, if  you  now  recall? 

A.     None  that  I  recall. 

Q.  At  the  time  that  you  were  in  the  room  with 
Mr.  Leeper,  did  you  notice  that  he  was  lame  ? 

A.     Yes,  sir. 

Q.  When  you  saw  him  walk  over  to  the  door, 
did  you  notice  he  was  lame?  A.    Yes,  sir. 

Q.     Did  you  notice  whether  or  not  he  had  a  cane  ? 

A.     Yes,  sir. 

Q.  And  when  was  it  that  you  first  noticed  the 
cane?  A.     When  I  first  met  him. 

Q.  Did  he  have  the  cane  in  his  hand  when  he 
was  going  around  the  room  or  was  it  parked  some 
place  in  the  room? 

A.     I  believe  he  carried  it  all  the  while. 

Q.  When  you  were  out  in  the  hallway  with  your 
gun  on  Mr.  Ingoglia  and  Mr.  Ballard,  could  you 
see  Mr.  Leeper?  [100] 

A.  Not  all  the  time.  I  could  see  him  a  portion 
of  the  time. 

Q.  There  was  a  period  of  time  when  you  could 
not  see  him,  is  that  correct? 

A.  When  I  was  looking  forward  at  Ingoglia 
and  Ballard,  I  could  not  see  Leeper.  He  was  back 
of  me. 

Q.  And  as  they  were  retreating  away  from  you, 
you  kept  looking  at  that,  isn't  that  correct? 
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A.    Yes,  sir. 

Q.  At  that  time  Mr.  Leeper  was  alone  in  the 
room  out  of  your  sight  with  $10,000  of  the  Gov- 
ernment's money"?  A.     That  is  correct. 

Q.  In  addition  to  that,  Mr.  Leeper  was  behind 
you  in  the  room  with  a  cane  in  his  possession — 
after  you  had  amiounced  just  previously  that  you 
were  a  federal  agent,  isn't  that  correct? 

A.     That  is  correct. 

Q.  Now,  I  am  referring  to  Mr.  Ballard,  Mr. 
White,  to  your  conversations  with  him,  and  I  am 
referring  particularly  to  the  conversation  as  of 
October  31,  1948,  is  that  right?  You  understand 
what  I  am  talking  about?  A.     I  do. 

Q.  And'in  that  conversation  he  told  you  that 
he  had  seen  no  package,  is  that  correct? 

A.     That  is  right. 

Q.  You  asked  him  what  his  name  was  and  he 
told  you  that  his  name  was  James  Ballard,  correct  ? 

A.     Yes,  sir. 

Q.  You  asked  him  what  his  business  or  occupa- 
tion w^as ;  he  told  you  that  he  drove  a  taxicab,  is  that 
correct?  A.     Yes,  sir. 

Q.  You  asked  him  why  he  was  coming  up  to  see 
Mr.  Leeper  and  he  told  you  that  he  w^as  coming 
to  see  Mr.  Leeper  to  see  if  Mr.  Leeper  could  ob- 
tain him  a  job,  or  words  to  that  effect,  isn't  that 
right?  A.     A  job  in  the  railroad. 

Q.  And  that  substantially  was  the  entire  con- 
versation that  took  place  on  the  31st  of  October, 
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1948,  with  Mr.  Ballard,  as  you  now  recall? 

A.    Yes,  sir. 

Q.  Now,  I  am  referring  to  the  next  conversa- 
tion, which  I  believe  you  said  was  November  1st 
of  1948,  am  I  correct  in  that?  A.     Yes,  sir. 

Q.  Approximately  what  time  was  that,  please, 
Mr.  White? 

A.  About  3:00  o'clock  in  the  afternoon,  I  be- 
lieve. 

Q.  And  in  that  conversation  he  told  you  that  he 
had  met  Mr.  Ingoglia  about  two  days  before,  is 
that  correct?  A.     Several  days  before. 

Q.  And  he  said  that  he  was  requested  to  go  and 
get  Mr.  Ingoglia,  is  that  correct?  In  that  conver- 
sation he  said  that,  did  he  not? 

A.     Referring  to  the  occasion  of  the  31st? 

Q.     Yes,  sir.  [102]  A.     Yes,  sir. 

Q.  I  am  referring  to  the  conversation  of  No- 
vember 1st  as  it  refers  to  the  occasion  of  October 
31st.   Do  we  have  a  meeting  of  the  minds? 

A.     That  is  correct. 

Q.  And  he  told  you  he  did  not  know  where  In- 
goglia was,  isn't  that  right?  A.     Yes,  sir. 

Q.  He  told  you  that  he  had  to  get  some  assist- 
ance to  find  out  where  the  man  was,  isn't  that  right? 

A.    Yes,  sir. 

Q.  And  he  said  he  did  not  know  what  Leeper 
wanted  with  Ingoglia  or  he  did  not  know  what  In- 
s^oglia  Avanted  with  Leeper,  isn't  that  correct? 
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A.     No,  sir. 

Q.     What  was  it  he  said  about  that  *? 

A.  He  said  he  thought  it  had  to  do  with  a  narcot- 
ics transaction. 

Q.  I  realize  he  told  you  that  later,  but  didn't 
he  tell  you  first,  sir,  that  he  did  not  know  what  Lee- 
per  w^anted  with  Ingoglia'?  A.     No. 

Q.  But  that  he  thought  he  wanted  him  in  con- 
nection with  some  narcotic  deal*? 

A.     That  is  correct. 

Q.  Then  he  did  tell  you  first  that  he  did  not 
know ;  he  merely  [103]  surmised  or  thought,  is  that 
correct '^  A.     That  is  correct. 

Q.  And  he  said  that  he  picked  Mr.  Ingoglia  up, 
brought  him  to  the  hotel,  and  saw  no  damage  *? 

A.     That  is  correct. 

Q.  Just  one  second.  Your  Honor,  and  I  will 
be  through.  This  conversation  of  November  1st, 
1948 — was  that  conducted  in  question  and  answer 
form?  A.     Yes,  sir. 

Q.  You  would  ask  certain  questions  and  the  de- 
fendant w^ould  give  you  certain  answers  to  them, 
is  that  right? 

A.  Not  in  a  form  that  you  and  I — that  you  are 
asking  me  questions  at  the  moment.  I  made  a  gen- 
eral question  and  he  would  make  a  general  an- 
swer. 

Q.  All  right.  Can  you  give  me  an  examjjle  of  a 
general  question,  please? 

A.     Yes.   I  said  I  wanted  to  know  if  he  was  will- 
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ing  to  make  an  explanation  of  the  circumstances 
surrounding  his  arrest.    He  countered  with  an  an- 
swer in  which  he  said  in  effect,  "What  is  there  in 
it  for  me*?" 

Q.  You  told  him  that  you  could  make  him  no 
promises'?  A.     That  is  correct. 

Q,  But  you  told  him  that  if  he  would  talk  to 
you  and  there  was  anything  that  was  beneficial 
to  you,  in  such  an  event  you  would  take  it  up  with 
Mr.  Karesh,  this  gentleman  here,  isn't  that  [104] 
correct  *?  A.     That  is  correct. 

Mr.  Deasy:  I  think  that  is  all,  sir.  Thank 
you  very  much. 

Mr.  Dunning :  No  further  questions.  May  I  sug- 
gest we  recess  at  this  time'? 

The  Court:     I  was  going  on  to  half -past  four. 

Mr.  Dunning:  I  see.  I  had  another  appoint- 
ment. 

Redirect  Examination 
By  Mr.  Karesh : 

Q.  Mr.  White,  do  you  recall  how  the  defendant 
Deeper  was  dressed  in  the  hotel  room  on  Octo- 
ber 1,  1948? 

A.     He  was  wearing  a  shirt  and  trousers. 

Q.     Did  he  have  on  a  coat?  A.     No,  sir. 

Q.     Any  bulges  in  his  pocket?  A.     No,  sir. 

Q.  When  the  knock  was  on  the  door,  you  heard 
the  knock  at  the  door,  where  were  you? 

A.  I  was  seated  in  a  chair  about  three  feet  from 
the  bathroom  door. 
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Q.  Did  you  have  Mr.  Leeper  under  your  sur- 
veillance at  that  time? 

A.  Yes,  he  was  seated  on  the  bed  directly  oppo- 
site me. 

Q.  I  am  speaking  of  the  time  there  was  a  knock 
on  the  door  and  he  went  to  the  door;  did  you  have 
him  under  your  surveillance?  A.     Yes,  sir. 

Q.  After  the  knock  on  the  door,  he  turned 
around,  he  opened  the  [105]  door,  and  stuck  his 
hand  through  the  door — did  you  see  that? 

A.     Yes,  sir. 

Q.     You  saw  him  bring  back  a  package? 

A.     Yes,  sir. 

The  Court:  You  have  gone  into  all  this,  Mr. 
Karesh. 

Q.  (By  Mr.  Karesh)  :  Did  you  hear  any  sound 
from  the  time  there  was  the  knock  on  the  door  until 
Mr.  Leeper  brought  his  hand  back  in  the  door? 

A.     No,  sir. 

Q.  Or  at  the  time  you  immediately  opened  the 
door — any  sounds? 

A.     I  heard  myself  talking. 

Q.     Beside  that? 

A.  No,  sir — I  am  not  sure  I  know^  what  you 
mean. 

Q.     Did  you  hear  any  footsteps  in  the  hall? 

A.     No,  sir. 

Q.  How  does  the  door  open  in  Room  306?  Does 
it  swing  outward?  A.     It  swings  inward. 

Q.     Did  you  ask  the   defendant  Leeper  and/or 
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the  defendant  Ballard  when  they  came  np  whether 

they  had  seen  anyone  in  the  hall? 

A.    Yes,  sir. 

Q.     What  did  they  say? 

A.  That  they  had  seen  no  one.  That  was  Leeper 
and  Ingoglia. 

Q.     That  is  what  I  meant. 

A.     I  am  sorry.   Ballard  and  Ingoglia.  [106] 

Q.  Ballard  and  Ingoglia  said  they  had  seen  no 
one.    That  is  all. 

Recross-Examination 
By  Mr.  Dunning: 

Q.  Mr.  White,  did  you  suspect  that  there  was 
someone  else  in  the  hallway  at  that  time  when  you 
asked  Ballard  and  Ingoglia  that  question? 

A.     I  do  not  know. 

Q.  You  had  an  idea  in  your  mind  that  there 
might  have  been? 

A.  No,  they  said  they  had  not  put  the  package 
in  themselves.  Yet  the  package  did  come  in.  And 
so  I  asked  them  if  they  had  seen  someone  else  put 
it  in  there,  and  they  said  they  had  not. 

Q.  Did  you  ask  them  if  they  saw  someone  else 
put  the  package  in  or  had  they  seen  someone  else 
in  the  hall  ?  Which  one  of  those  two  questions  did 
you  ask? 

A.  I  asked  them  if  they  had  seen  anybody  else 
in  the  hall  and  they  said  they  had  not. 

Q.  So  you  did  not  ask  them,  then,  whether 
they  saw  someone  else  put  a  package  through  the 
door?  A.     You  are  correct. 
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Q.     You  were  wrong  in  that  respect  before'? 

A.     I  was  wrong,  yes,  sir. 

Q.  (By  Mr.  Karesh)  :  You  asked  them  whether 
they  had  seen  the  package?  A.     Yes,  sir. 

The  Court:  Any  further  recross  from  counsel 
for  the  defense?  [107] 

(No  attorney  for  the  defendants  indicate  a 
desire  to  further  question  the  witness.) 

Mr.  Karesh:  And  that  is  all.  We  have  a  short 
witness  from  the  Department  of  Motor  Vehicles 
whom  we  would  like  to  call. 

The  Court:     Bring  him  in. 

LESTER  HINGSBERGEN 

was  called  as  -a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sw^orn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Karesh: 

Q.     What  did  you  say  your  name  is  ? 

A.     Hingsbergen. 

Q.     What  is  your  full  name  ?  A.     Lester. 

Q.     By  whom  are  you  employed? 

A.     By  the  State  Department  of  Motor  Vehicles. 

Q.  You  brought  certain  records  here  in  response 
to  subpoena  duces  tecum  with  reference  to  an  auto- 
mobile? A.     That  is  right. 

Q.  With  reference  to  1948  license  plates  for  an 
automobile;  do  you  have  the  original  and  a  photo- 
stat of  it? 

A.     We  have  the  original  records  from  our  files. 
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Q.     I  do  not  want  to  go  back  any  further  than 

A.     1947. 

Q.  1947,  with  1948  marked  thereon,  is  that  cor- 
rect? [108]  A.     That  is  right. 

Q.     What  have  you  in  your  hand  there? 

A.  I  have  the  registration  certificate  dated 
March  31,  1948,  with  license  number  17K120,  tab 
number  1682357  in  the  name  of  Leonard  F.  Leeper 

Q.     Read  the  whole  card,  everything  that  is  on  it 

A.     The  address  is  1014  Clay  Street,  Oakland 
Cadillac  Eight  automobile;  date  first  sold  7/10/41 
date   issued   11/26/47;   motor  number   is   5363157 
body  type  five-passenger  coupe;  year  model  1940 
model  of  the  car  w^as  a  4161;  legal  owner  is  the 
Seaboard  Finance  Company  at  14th  and  Webster 
Streets,   Oakland,    California;   and   fees   paid   for 
1948,  $17,  with  penalties  $33. 

Q.     The  registered  owner  is 

A.     Registered  owner  is  Leon  F.  Leeper. 

Q.     Leonard  F.  or  Leon? 

A.     Leonard  F.   I  beg  your  pardon. 

Q.  I  notice  it  is  a  1947  registration  card  and 
yet  you  say  this  is  a  registration  for  1948. 

A.    Yes. 

Q.     How  do  you  explain  that? 

A.  Well,  when  they  come  for  the  1947  registra- 
tion certificate,  when  they  come  to  our  office,  they 
present  this  to  be  paid  and  the  1948  tab  is  issued 
on  the  certificate. 

Q.     And  then  you  stamp  ''March  31,  1948"? 
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A.  That  is  our  stamp  for  our  accounting  de- 
partment ;  the  1948  [109]  certificate  is  mailed  to  the 
registered  owner. 

Q.     So  this  is  the  license  for  1948? 
A.     That  is  right. 
Q.     You  have  the  photostat  there? 
A.     I  have  the  photostat. 
Q.     Certified?  A.     Certified,  yes. 

Mr.  Karesh:     I  will  ask  this  registration  card, 
Your  Honor,  be  marked  for  identification  next  in 
order.  Counsel  stipulated  that  we  may  offer  a  photo- 
stat instead  of  the  original  registration  card. 
The  Court:     Very  well. 

(The  photostat  of  the  registration  card  re- 
ferred to  was  thereupon  marked  United  States 
Exhibit  No.  32  for  identification.) 
Mr.  Karesh:     That  is  all.    Any  questions? 

(No  counsel  for  the  defendants  indicated  a 
desire  to  question  the  witness.) 
Mr.  Karesh:     We  have  one  more  short  witness, 
the  gentleman  from  the  hotel. 

OTTO  NIELSEN 

was  called  as  a  witness  on  behalf  of  the  United 
States,  and  being  first  duly  sworn,  testified  as  fol- 
lows: 

The  Clerk:     Your  name  is  Mr.  Nielsen? 

A.     Yes,  sir.  [110] 

Q.     Where  do  you  reside? 

A.     Hotel  Clay-Ten. 

Q.     Is  that  in  Oakland?  A.     Oakland. 
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Q.     Tenth  and  Clay  Streets  in  Oakland? 

A.     That  is  right. 

Q.     The  hotel  faces  Clay  Street?  A.    Yes. 

Q.  Between  10th  and  11th,  the  corner  of  10th, 
and  then  it  is  between  10th  and  11th ;  that  is  right, 
isn't  if?  A.     That  is  right. 

Q.     How  many  rooms  in  that  hotel  ?  A.     90. 

Q.     Is  there  a  Room  306  in  the  hotel? 

A.     Yes,  sir. 

Q.     Is  that  on  the  third  floor? 

A.     Third  floor. 

Q.  Is  it  far  down  the  corridor  from  the  ele- 
vator? A.     It  is  at  the  corner. 

Q.     At  the  other  end  of  the  elevator? 

A.    Yes,  sir. 

Q.  Have  you  a  record  of  registration  for  Room 
306  ?  Did  you  bring  it  here  in  response  to  our  sub- 
poena? A.     Not  for  306.   For  403. 

Q.     Did  you  have  a  record  for  403?  [Ill] 

A.     Yes. 

Q.     Who  lived  in  403  on  June  4,  1945? 

A.     Ray  Leeper. 

Q.  And  then  when  did  Mr.  Leeper  move  into  an- 
other room  in  the  hotel,  if  he  did? 

A.  He  moved  into  several  rooms  before  he  moved 
into  Room  306. 

Q.  When  did  he  move  into  Room  306?  You 
have  certain  records,  have  you  not?  A.     Yes. 

Q.  Would  you  say  he  was  in  Room  306  as  of 
August,  1948?  A.    Yes.  [112] 
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Q.     You  are  certain  of  thaf?  A.     Yes,  sir. 

Q.     September,  1948?  A.     Yes. 

Q.     And  October,  1948?  A.     Yes,  sir. 

Q.  You  were  not  able  to  find  the  registration 
card,  were  you?   We  looked,  is  that  right? 

A.     Right. 

Q.  At  the  hotel  you  keep  a  record  of  phone 
calls  made  outside?  A.    Yes,  sir. 

Q.  Do  you  have  the  record  of  phone  calls  for  the 
month  of  October  in  your  book  ? 

A.    Yes,  I  have. 

Q.     You  put  those  phone  calls  on  a  slip  of  paper  ? 

A.  I  copied  them  off  from  October  1st  to  No- 
vember 1st. 

Q.     1948?     ^      A.     1948. 

Q.     You  did  that  at  my  request,  is  that  right? 

A.     Yes,  that  is  right. 

Q.  And  you  put  it  on  the  slip  of  paper,  these 
phone  numbers?  A.     That  is  right. 

Q.  These  calls  were  all  made  from  Room  306 
from  October  1,  1948,  to  November  1,  1948,  is  that 
correct?  A.     Yes,  sir.  [113] 

Q.  You  have  a  notation  there  October  20,  1948, 
a  call  was  made  to  what  number  from  Room  306? 

A.     Lo-9-5281. 

Q.     What  is  that?  A.     Lo-9-5281. 

Q.     What  does  "Lo"  mean? 

A.     Lochhaven,  I  think. 

Q.  Lochhaven  9-5281,  and  there  are  other  tele- 
phone calls  on  this  slip  of  paper?  A.     Yes. 

Q.     In  other  words,  there  is  a  record  kept  of 
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every  call  sent  out  from  the  rooms,  is  that  right? 

A.     That  is  right. 

Q.  Each  room  does  not  have  a  phone  of  its  own, 
does  it?  A.     Yes,  sir. 

Q.  By  that  I  mean  it  does  not  have  an  inde- 
pendent number  of  its  own;  it  all  goes  through  the 
central  switchboard  of  the  hotel? 

A.     That  is  right. 

Q.  That  is,  in  the  case  of  Room  306,  the  phone 
is  connected  to  the  switchboard  and  all  the  calls  go 
through  that  switchboard?  A.     Yes. 

Q.  And  a  record  of  those  phone  calls  is  kept 
in  this  book  ?  A.     Right.  [114] 

Q.  You  brought  the  book,  from  that  book  you 
copied  those  entries  on  that  slip  of  paper  from 
October  1,  1948,  to  November  1,  1948? 

A.     That  is  right. 

Q.     From  Raymond  Leeper's  room? 

A.    Yes. 

Q.  He  is  charged  with  those  phone  calls,  is  that 
correct?  A.     That  is  right. 

Mr.  Karesh :  We  will  ask  that  this  slip  of  paper 
be  marked  for  identification. 

(The     paper     referred    to     was     thereupon 
marked  U.  S.  Exhibit  33  for  Identification.) 

Q.  Mr.  Nielsen,  on  the  third  floor  you  measured 
at  our  request  the  length  of  the  hall  from  the  ele- 
vator down  to  Room  306?  A.     68  feet. 

Q.     Are  you  sure  it  is  68? 

A.     That  is  from  the  elevator. 

Q.     How  far  from  the  end  of  the  hall? 
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A.     73. 

Q.  Room  306 — that  veers  off  from  the  hallway, 
does  it  not*?  A.     Yes,  sir. 

Q.  Did  you  measure  the  distance  from  the  hall- 
way to  the  door,  itself? 

A.     It  is  about  three  feet.  [115] 

Q.     Is  that  from  the  hinge  side  or  the  knob  side? 

A.     That  is  on  the  short  side. 

Q.     That  is  the  hinge  side? 

A.     I  don't  know  what  the  other  side  would  be. 

Q.  You  mean  on  the  hinge  side  you  do  not 
know  how  long  it  would  be,  but  how  much  is  the 
knob  side? 

A.  Three  feet.  The  other  would  be  about  two 
feet  long. 

Q.  Tell  me,  have  you  ever  ridden  in  a  car  with 
Mr.  Leeper?  A.     Yes,  sir. 

Q.     What  kind  of  car  was  it? 

A.     It  was  a  Cadillac,  a  maroon-colored  Cadillac. 

Q.     How  many  times? 

A.     I  rode  in  it  once. 

Q.     He  took  you  in  the  car  and  drove  it? 

A.    Yes. 

Q.     Did  he  have  the  keys  ? 

A.     I  think  so,  yes. 

Q.  Tell  me,  did  Mr.  Leonard  Leeper  ever  live 
at  the  Clay-Ten  Hotel?  A.     No. 

Q.  I  notice  there  is  a  registration  certificate  that 
says  Leonard  F.  Leeper,  1014  Clay  Street,  Oakland, 
California.  He  never  lived  at  the  Clay-Ten  Hotel, 
did  he  ? 
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A.  No,  Raymond  Leeper  was  the  only  one  who 
ever  lived  there. 

Mr.  Karesh :     That  is  all  with  this  witness.  [116] 

Mr.  Dunning:     I  have  no  questions. 
Cross-Examination 
By  Mr.  Deasy: 

Q.  Mr.  Nielsen,  calling  your  attention  to  Gov- 
ernment's Exhibit  No.  33,  this,  as  I  understand  it, 
contains  all  of  the  phone  calls  made  from  Room 
306  between  October  1,  1948,  to  and  including  No- 
vember 1,  1948,  is  that  correct? 

A.     That  is  right. 

Q.  And  every  phone  call,  both  local  and  long 
distance,  are  made  through  your  switchboard,  is  that 
correct?  A.     Yes,  sir. 

Q.  And  every  phone  call  that  is  made  through 
your  switchboard  is  recorded,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  Now,  have  you  the  original  record  of  the 
telephone  for  October  31,  1948?  A.     Yes. 

Q.     May  I  see  it  for  one  second,  please? 

A.  The  31st  would  start  here.  I  think  it  is  on 
this  next  page  (producing  document). 

Q.  Were  you,  yourself,  on  duty  on  October  31, 
1948? 

A.  No,  sir,  I  don't  work  behind  the  desk,  only 
about  an  hour  a  day  at  noon  time. 

Q.  I  am  going  to  call  your  attention  to  this  rec- 
ord of  October  31,  1948,  and  ask  you  if  there  is  any 
telephone  calls  which  originated  in  Room  306,  ac- 
cording to  this  record,  please? 
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A.     On  the  31st?  [117] 

Q.     Yes,  please. 

A.     No,  sir,  I  don't  have  any  on  the  31st. 

Q.  I  am  going  to  ask  you  particularly  about 
October  31,  1948,  if  there  was  a  telephone  call  to 
Templebar  2-3600  originating  from  Room  306. 

A.  That  was  called  from  the  office  downstairs, 
not  from  306. 

Q.     That  wouldn't  be  called  from  306? 

A.  It  wasn't  called  from  306.  It  is  checked 
right  here. 

Mr.  Deasy:     That  is  fine.    That  is  all. 
Redirect  Examination 
By  Mr.  Karesh: 

Q.     What  is  that  you  said? 

A.     It  was  called  from  the  office  downstairs. 

Q.     There  was  a  call  sent 

A.  It  was  called  from  the  office  downstairs,  not 
306. 

Q.     Templebar  2-3600? 

A.     Templebar  2-3600. 

Q.  Came  in  from  the  police  department,  not 
someone  downstairs  calling  and  asking  you  to  call 
the 

A.     No,  Bertin  wouldn't  charge  a  call 

Q.  He  wouldn't  charge  a  police  call  to  306, 
would  he?  A.     No,  sir,  he  would  not. 

Q.  And  therefore  it  wouldn't  appear  as  coming 
from  306?  A.     No. 

Q.     You  have  the  number  Templebar  2-3600? 

A.     That  is  right.  [118] 
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Q.     That  is  the  police  department's  number? 

A.    Yes,  sir. 

Recross-Examination 
By  Mr.  Deasy: 

Q.  Will  you  look  at  717  on  that  date  and  see  if 
there  is  any  calH 

A.     That  is  the  office  call. 

Q.    717?  A.     The  office  phone. 

Q.     Is  the  office  phone,  is  that  correct? 

A.    Yes. 

Q.  And  you  have  how  many  calls  from  717  to 
Templebar  2-3600?  Two  of  them. 

Mr.  Deasy:     That  is  all. 

(Thereupon  an  adjournment  was  taken  until 
tomorrow,  Wednesday,  June  8,  1949,  at  10 
o'clock  a.m.)  [119] 

Wednesday,  June  8,  1949 

WILLIAM  H.  GRADY 

called  as  a  witness  on  behalf  of  the  Government 
and  having  been  first  duly  sworn  testified  as  fol- 
lows: 

The  Clerk:     What  is  your  full  name? 

A.     William  H.  Grady. 

Direct  Examination 
By  Mr.  Karesh: 

Q.  Mr.  Grady,  you  are  a  special  agent  of  the 
Bureau  of  Narcotics  of  the  United  States  of  Amer- 
ica? A.    Yes,  sir. 

Q.     How  long  have  you  been  an  agent? 
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A.     Approximately  seven  years. 

Q.    You  are  assigned  to  the  San  Francisco  office? 

A.    Yes,  sir. 

Q.  Mr.  White,  the  gentleman  who  sits  behind  me, 
is  your  district  supervisor  ?  A.     Yes,  sir. 

Q.     You  work  under  his  direction? 

A.    Yes,  sir. 

Q.     Do  you  know  Mr.  Burtin  ?  A.     Yes,  sir. 

Q.     Is  he  an  agent?  A.     Yes,  sir. 

Q.    Assigned  to  the  San  Francisco  office?  [120] 

A.    Yes,  sir. 

Q.     Do  you  know  Mr.  Cass?  A.     Yes,  sir. 

Q.     He  likewise  was  assigned  to  the  office? 

A.     Yes,  sir. 

Q.  Both  of  these  gentlemen  have  worked  with 
you  on  cases?  A.    Yes,  sir. 

Q.  Calling  your  attention  to  October  31,  1948, 
were  you  employed  by  the  Bureau  of  Narcotics  as  a 
special  agent?  A.     Yes,  sir. 

Q.     On  that  day  did  you  see  an  informer? 

A.     Yes,  sir. 

Q.     Where  did  you  first  see  him  and  with  whom? 

A.  I  first  saw  the  informer  in  San  Francisco 
with  Mr.  White. 

Q.     About  what  time,  if  you  remember? 

A.  Approximately  three  o'clock,  two-thirty  to 
three  o'clock. 

Q.     Where  did  the  informer  go? 

A.  The  informer  left  my  view  on  Bush  Street 
in  San  Francisco  with  Mr.  White. 
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Q.  When  was  the  next  time  that  you  saw  the 
informer  ? 

A.  The  next  time  I  saw  the  informer  was  in  Oak- 
land, near  the  Coca-Cola  place  out  on  14th  Street, 
in  Oakland.  He  was  in  an  automobile  with  Mr. 
White. 

Q.  Thereafter  did  you  see  where  the  informer 
went^  [121] 

A.  Shortly  thereafter  I  saw  the  informer  and 
Mr.  White  enter  the  Clay-Ten  Hotel  on  Clay 
Street,  in  Oakland,  California. 

Q.  I  show  you  United  States  Exhibit  13  for 
Identification,  Hotel  Clay-Ten.  Is  that  the  hotel 
which  the  informer  entered  with  Mr.  White? 

A.     Yes,  sir. 

Q.     How  did  you  get  to  Oakland? 

A.  I  rode  in  a  Government  automobile  with 
agents  Cass  and  Burtin. 

Q.    Where  did  you  park  your  car  ? 

A.  I  parked  the  car  on  Clay  Street,  facing  the 
Clay-Ten  Hotel. 

Q.     Is  that  near  Tenth? 

A.     No,  between  Eleventh  and  Twelfth. 

Q.     Then  where  did  you  go  ? 

A.  I  walked  down  the  street,  after  I  observed 
Mr.  White  and  the  informer  enter  the  Clay-Ten 
Hotel,  and  I  walked  down  the  street  past  the  Clay- 
Ten  Hotel,  near  the  intersection  of  Tenth  and  Clay 
Streets,  on  Clay  Street. 

Q.  By  passing  the  hotel  you  mean  you  passed 
the  entrance  to  the  hotel? 
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A.     I  passed  the  entrance  to  the  hotel. 

Q.     Did  you  then  stop?  A.     Yes,  sir. 

Q.     Who  was  with  you  if  anyone  at  that  time? 

A.     Agent  Burtin  was  with  me.  [122] 

Mr.  Deasy:     I  am  sorry  I  did  not  hear  the  last. 

The  Witness :     Agent  Burtin  was  with  me. 

Q.  (By  Mr.  Karesh)  :  The  United  States  Ex- 
hibit 13:  Will  you  with  this  red  pencil  place  on 
this  photograph  where  you  and  Agent  Burtin  were 
standing?   What  mark  have  you  placed  there? 

A.  Just  a  straight  mark  in  a  white  spot  under- 
neath. 

Q.  Do  you  want  to  put  your  initial  there  ?  Could 
you  do  it  with  that?  It  is  not  a  very  good  pencil, 
is  it?  You  have  written  the  word  '^W.H.G."  I 
am  going  to  show  you  a  photograph  of  an  auto- 
mobile. Do  you  recognize  this  photograph  of  an 
automobile?  A.     Yes,  sir. 

Q.  What  is  the  license  number  of  the  automo- 
bile? A.     17-K-120. 

Q.     What  kind  of  automobile  is  it? 

A.     It  is  a  Cadilla-c  automobile. 

Q.     What  color  automobile,  if  you  remember? 

A.     Maroon. 

Q.     Where  did  you  first  see  that  automobile? 

A.  I  first  saw  that  automobile  on  the  31st  day 
of  October,  parked  on  Clay  Street,  near  the  corner 
of  Tenth  Street,  in  Oakland,  California. 

Q.  Is  that  wdiere  you  were  standing  with  Agent 
Burtin?  A.     Yes,  sir. 
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Q.  Was  there  anyone  in  the  car  when  you  first 
saw  it  ^  A.     No,  sir.  [123] 

Q.     Was  the  car  parked  there  ?  A.     Yes,  sir. 

Q.  Did  you  see  it  after  the  informer  had  entered 
the  hotel  with  Colonel  White?  A.    Yes,  sir. 

Q.     Did  you  see  anyone  enter  that  automobile  ? 

A.    Yes,  sir. 

Q.    Who  entered  it? 

A.  I  saw  a  man  who  I  know  now  as  James  Bal- 
lard, the  defendant  in  this  case. 

Q.     He  entered  the  automobile  ?  A.     Yes,  sir. 

Q.  At  that  time  you  took  down  the  license  num- 
ber when  Mr.  Ballard  entered  the  automobile,  is 
that  correct? 

A.     As  he  drove  away  in  the  automobile? 

Q.     You  took  the  license  number  down? 

A.     Yes,  sir. 

Q.  At  the  time  that  Mr.  Ballard  entered  the 
automobile,  had  you  observed  the  informant  again? 

A.     Yes,  sir. 

Q.  Was  that  before  or  after  Mr.  Ballard  entered 
the  automobile? 

A.     After  Mr.  Ballard  entered  the  automobile. 

Q.  From  where  did  Mr.  Ballard  come  when  he 
entered  the  automobile? 

A.     From  the  Clay-Ten  Hotel.  [124] 

Q.  How  long  after  Mr.  Ballard  entered  the 
Clay-Ten  Hotel  did  you  see  the  informer  come 
out  of  the  hotel? 

A.  After  Mr.  Ballard  entered  the  Clay-Ten, 
entered  the  automobile  and  drove  away 
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Q.     Yes. 

A.  It  was  just  a  very  few  moments,  perhaps 
five  minutes — it  might  have  been  a  shorter  time 
than  that. 

Q.  Which  way  did  the  informer  go,  if  you 
remember  ? 

A.  The  informer  walked  towards  Eleventh 
Street,  down  Clay  Street  towards  Eleventh  Street. 

Q.  Did  you  or  any  of  the  other  agents  follow 
him?  A.     Agent  Burtin  left  at  that  time. 

Q.     In  what  direction  did  Agent  Burtin  go? 

A.  Walked  in  the  same  direction  the  informer 
was  walking  in.  ^ 

Q.     Do  you  mean  toward  Eleventh  Street? 

A.     Toward  Eleventh  Street. 

Q.     What  did  you  do  ? 

A.  I  remained  on  Clay  Street  near  the  corner 
of  Tenth  Street. 

Q.     Thereafter  what  did  you  do? 

A.  Shortly  thereafter  I  observed  the  defendant 
Ballard,  McDonough  and  Ingoglia  in  this  same 
automobile.  They  entered  Clay  Street  from  Tenth 
Street,  making  a  left  turn  into  Clay  Street. 

Q.  Are  you  sure  it  was  a  left  turn,  or  a  right 
turn? 

A.     From  Tenth  Street  it  was  a  left  turn.  [125] 

Q.     Go  ahead. 

A.  Mr.  Ballard  was  driving  the  automobile.  Mr. 
McDonough  was  in  the  middle,  and  Mr.  Ingoglia 
was  on  the  outside,  on  the  side  closest  to  me  as  the 
car  drove  by. 
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Q.     Did  you  see  them  stop  the  car? 

A.     Yes,  sir. 

Q.     Where  did  they  stop  the  car? 

A.  They  stopped  the  car  on  Clay  Street,  near 
Eleventh  Street. 

Q.  Did  yon  follow,  walk  up  toward  Eleventh 
Street?  A.     Yes,  sir. 

Q.     And  then  what  happened? 

A.  As  they — as  Ingoglia  left  the  car  on  the 
sidewalk  side,  and  Ballard  left  the  car  on  the 
street  side,  I  observed  Agent  Burtin  walking  along 
the  sidewalk,  approximately  ten  or  fifteen  feet 
past  the  car  at  that  time,  at  the  time  that  they  had 
left  the  car. 

Q.     Where  did  McDonough  go? 

A.     McDonough  remained  in  the  car. 

Q.  Did  he  sit  in  the  middle  where  he  had  been, 
or  did  he  slide  over  into  the  driver's  seat? 

A.     He  was  under  the  wheel  in  the  driver's  seat. 

Q.     Then  what  happened? 

A.  Ingoglia  and  Ballard  entered  the  Clay-Ten 
Hotel. 

Q.     Go  on. 

A.  Shortly  thereafter  I  walked  with  Agent 
Burtin,  walked  up  Clay  [126]  Street,  and  beyond 
Eleventh  to  where  the  Government  automobile  was 
parked. 

Q.  And  where  was  the  Government  automobile 
parked  ? 

A.     It  was  parked  on  Clay  Street  between  Elev- 
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enth  and  Twelfth  Streets,  on  the  opposite  side  of 

the  street  from  the  Clay-Ten  Hotel. 

Q.     Did  anything  unusual  happen  at  that  time'? 

A.  At  that  time  a  police  car  drove  up  and 
stopped  at  the  front  entrance  of  the  Clay-Ten  Hotel. 

Q.  Will  you  tell  me  how  long  it  was  from  the 
time  you  saw  Ballard  and  Ingoglia  enter  the  hotel 
until  the  police  car  came? 

A.     Approximately  five  minutes. 

Q.     Could  it  have  been  more? 

A.  Yes,  it  could  have  been  seven  or  eight 
minutes. 

Q.     That  is  to  the  best  of  your  recollection? 

A.     Yes. 

Q.  Did  you  observe  McDonough  when  the  first 
police  car  came?  A.     Yes,  sir. 

Q.  Did  it  have  the  marking  of  a  police  car  ?  Was 
it  obvious  that  it  was  a  police  car  ? 

A.    It  was  obvious  to  me. 

Q.     What  do  you  mean  by  obvious  to  you? 

iV.  It  had  the  red  lights,  the  red  light  on  the 
top  of  the  car;  it  was  one  of  these  blue  Fords  with 
black  fenders  and  a  star  painted  on  the  side  of  the 
car.  [127] 

Q.  From  what  direction  did  that  police  car 
from% 

A.     From  the  direction  of  Tenth  Street. 

Q.     Where  did  it  park? 

A.  It  j)arked  directly  in  front  of  the  Clay-Ten 
Hotel. 
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Q.     Driving  toward  Eleventh? 

A.     Driving  toward  Eleventh. 

Q.     Did  you  observe  McDonough  at  that  time  *? 

A.     Yes,  sir. 

Q.  What  did  he  do,  if  anything,  with  relation 
to  the  car?   Did  he  sit  there,  or  did  he  get  out? 

A.     McDonough  remained  in  the  automobile. 

Q.     Did  you  see  another  police  car? 

A.     Yes,  sir. 

Q.     Where  did  that  car  come  from? 

A.  That  car  came  from  the  direction  of  Eleventh 
Street,  down  Clay,  and  parked  on  the  wrong  side 
of  Clay  Street  in  front  of  the  Clay-ten  Hotel,  both 
police  cars  facing  each  other. 

Q.  Did  the  second  police  car  pass  the  car  where 
McDonough  was  seated?  A.     Yes,  sir. 

Q.     Did  the  police  officers  get  out  of  the  car? 

A.     Yes,  sir. 

Q.  Did  you  see  McDonough  do  anything  at  that 
time  when  the  second  police  car  came? 

A.  Yes,  sir.  McDonough  left  the  Cadillac  car 
and  walked  around  [128]  the  corner  of  Eleventh 
Street. 

Q.     How  far  around  the  corner? 

A.  About,  I  would  say,  approximately  six  feet, 
six  to  eight  feet. 

Q.  Was  there  anything  unusual  about  his  ac- 
tions ? 

A.     Yes,  sir.  He  returned  several  times — I  would 
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say  three  or  four  times  that  he  returned  and  peered 
around  the  corner  of  the  building,  looking  down 
toward  the  Clay-Ten  Hotel. 

Q.  You  mean  after  the  second  police  car  came 
he  walked  to  the  corner,  looked  around,  and  then 
backed  around  the  corner,  is  that  correct? 

A.     Yes,  sir. 

Q.     Then  what  did  you  do,  Mr.  Grrady'? 

A.  In  the  meantime  Agent  Burtin  had  gone 
down  to  the  hotel  and  he  waved,  and  Agent  Cass 
and  I  drove  in  the  Government  automobile  down 
Clay  Street  opposite — to  just  the  opposite  side  of 
the  entrance  to  the- Clay-Ten  Hotel. 

Q.  Who  entered  the  hotel  first?  The  police 
officers  or  Agent  Burtin'? 

A.     The  police  officers. 

Q.     How  many  police  officers  were  in  each  car? 

A.     One. 

Q.  And  then  one  officer  from  each  car  entered 
the  hotel,  follow^ed  by  Burtin  and  then  you  and 
Agent  Cass  went  down  to  the  hotel,  and  where  did 
you  go?  [129] 

A.  I  left  the  automobile  and  Agent  Cass — we 
double-parked.  Agent  Cass  stayed  in  the  Govern- 
ment automobile.  I  <n*ossed  over,  met  Agent  Burtin, 
and  went  upstairs  together. 

Q.     Where  did  you  go? 

A.     I  went  to  room  306. 

Q.     Whom  did  you  see  in  room  306? 

A.  I  saw  Mr.  White,  and  I  saw  two  police  of- 
ficers. 
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Q.  By  Mr.  White  you  mean  your  district  super- 
visor ?  A.     My  district  supervisor. 

Q.     Go  ahead. 

A.  And  I  saw  the  defendants  Leeper,  Ballard 
and  Ingoglia. 

Q.     By  Leeper — do  you  recognize  Leeper  here? 

A.     Yes,  sir,  this  is  Mr.  Leeper  right  on  the  end. 

Q.     The  gentleman  with  the  flower? 

A.     Yes,  sir. 

Mr.  Karesh:  Let  the  record  show  that  the  wit- 
ness has  identified  the  defendant,  Mr.  Leeper. 

Q.     And  which  is  Ballard? 

A.     The  next  one. 

Mr.  Karesh:  May  the  record  show  that  the  de- 
fendant Ballard  has  heen  identified  hy  the  witness. 

Q.     And  Ligoglia? 

A.     Ingoglia  is  the  fourth  one. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  identified  the  defendant  Ligoglia.  [130] 

Q.  Now,  the  man  in  the  automobile  17-K-120 — 
do  you  identify  that — that  you  say  was  peering 
around  the  corner  after  getting  out  of  the  car,  can 
you  identify  him? 

A.  Yes,  sir,  Mr.  McDonough,  the  third  man 
between  Mr.  Ballard  and  Mr.  Ingoglia. 

Mr.  Karesh :  May  the  record  show  that  this  wit- 
ness has  identified  the  defendant  McDonough? 

May  we  offer  for  identification  this  car,  Cadillac 
17-K-120? 

The  Court:     It  may  be  identified.  ^ 
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(The  photograph  referred  to  was  thereupon 
marked  U.  S.  Exhibit  34  For  Identification.) 

Q.  (By  Mr.  Karesh) :  What  happened  in  the 
hotel  room? 

A.  When  I  walked  into  the  hotel  room  and  saw 
Mr.  Leeper,  Mr,  Ingoglia  and  Mr.  Ballard,  I  im- 
mediately asked  one  of  the  police  officers  to  accom- 
pany me,  and  I  left  with  the  police  officer  and 
went  down  to  the  corner  where  the  Cadillac  auto- 
mobile was  parked. 

Q.  Was  McDonough  near  the  Cadillac  automo- 
bile at  that  time? 

A.  No,  sir,  the  keys  to  the  car  were  lying  in  the 
front  seat  of  the  automobile.  I  looked  in  several  of 
the  bars  around  the  corner  but  did  not  see  Mr. 
McDonough. 

Q.  Can  you  explain  why  you  did  not  arrest  Mc- 
Donough when  you  saw  him  sitting  in  the  automo- 
bile? 

Mr.  Kernes:  If  your  Honor  please,  I  am  going 
to  object  to  that  as  calling  for  the  conclusion  of  the 
witness.  [131] 

The  Court:     Sustained. 

Q.  (By  Mr.  Karesh)  :  When  you  entered  the 
hotel,  was  that  the  first  time  you  knew  that  the 
drugs  had  been  delivered  to  Mr.  White? 

A.     When  I  entered  the  hotel  room. 

Q.     Is  that  right?  A.     Yes,  sir. 

Q.  And  then  you  say  you  went  down  to  the 
police  station?  Did  you  go  with  the  officers,  or 
what  ? 
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A.  I  went  with  one  officer  and  went  downstairs 
and  looked  aronnd  the  block,  in  the  bars,  and  in 
that  vicinity,  bnt  did  not  see  Mr.  McDonongh.  I 
then  returned  to  the  room  and  saw — talked  with  Mr. 
White  and  the  other  agents,  and  saw  a  bag  con- 
taining some  white  envelopes. 

Q.     Where  were  the  defendants  at  that  time? 

A.     The  defendants  were  in  the  room. 

Q.     Still  there?  A.     Yes,  sir. 

Q.  I  thought  you  said  they  were  taken  down  to 
the  jail,  or  something? 

A.     Not  at  that  time.    They  were  after. 

Q.  Were  they  taken  down  to  the  jail  before  you 
went  down  to  look  to  see  whether  you  could  find 
McDonough  ? 

A.  Oh,  no,  they  were  still  in  the  room.  I  just 
went  to  the  room,  went  right  back  down  to  look 
for  McDonough,  couldn't  find  him,  [132]  and  then 
they  were  taken  to  the  jail. 

Q.     Who  took  them  to  the  jail,  if  you  know? 

A.     I  don't  remember. 

Q.     Then  what  did  you  do  ? 

A.  I  then  went  to  a  police  officer  in  Oakland, 
Police  Offi-cer  Hand,  and  gave  him  a  description 
of  the  man  who  was  standing  at  the  corner. 

Q.     You  mean  McDonough? 

A.     McDonough. 

Q.  Did  you  attempt  to  find  McDonough  there- 
after? A.     Yes,  sir. 

Q.     What  efforts  did  you  use  to  find  McDonough  ? 
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A.  Well,  we  went  to  Souza's  Bar,  on,  I  believe 
it  is,  Twelfth  and  Franklin,  in  Oakland,  and  then 
talked  to  Mr.  Souza,  there,  and  he  said  that  Mc- 
Donough  had  been  staying 

Q.  No,  that  would  be  hearsay.  What  I  am  try- 
ing to  find  out,  did  you  make  any  effort  to  locate 
Mr.  McDonough?  A.     Yes,  sir. 

Q.  Without  relating  any  conversations,  just  tell 
us  where  you  w^ent  to  locate  him,  whom  you  spoke 
to,  without  relating  what  was  said. 

A.  First  I  went  to  Police  Officer  Hand,  and  then 
from  his  place  went  over  to  Souza's  Bar,  and  from 
Souza's  Bar  I  went  to  Souza's  home. 

Q.     Go  ahead.  ' 

A.  At  that  time  I  left  Oakland  and  returned  to 
San  Francisco.  [133] 

Q.  Do  you  know  when  it  was  that  McDonough 
was  apprehended,  or  when  he  surrendered  *? 

A.     Approximately  November  5th. 

Q.  Did  your  office  make  an  intense  search  to 
find  him  during  that  time? 

A.  Yes,  we  notified  several  people  and  attempted 
to  locate  the  defendant. 

Q.  And  you  were  in  San  Francisco,  is  that 
right?  A.     Yes,  sir. 

Q.  Do  you  know  whether  any  accounts  of  the 
fact  that  Mr.  McDonough  was  wanted  appeared  in 
the  newsjoapers? 

A.  Yes,  sir;  yes,  sir,  I  read  an  account  of  the 
names  of  all  of  the  defendants  in  this  case. 
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Q.  Was  a  complaint  sworn  for  McDonough's 
arrest?  A.     Yes,  sir. 

Q.     When?   Do  you  recall? 

A.     The  next  day,  on  November  1st. 

Q.  And  the  accounts  appeared  in  the  daily  news- 
papers saying  McDonough  was  charged  with  viola- 
tion of  the  narcotic  statutes,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  you  say  he  surrendered  on  November 
5th  ?  A.     Yes,  sir. 

Q.  1948.  Calling  your  attention  to  these  en- 
velopes. United  States  Exhibits  1  through  12  For 
Identification,  will  you  examine  [134]  those  en- 
velopes, each  one  of  them  separately,  and  tell  me 
whether  your  initials  appear  thereon. 

A.     Yes,  sir,  my  initials  are  on  each  package. 

Q.     Who  else's  initials  are  on  there? 

A.  The  initials  of  Mr.  White,  Mr.  Burtin,  Mr. 
Cass;  the  chemists'  initials,  Mr.  Hubach,  Mr.  Love, 
Mr.  Stribling,  and  Mr.  Mallory. 

Q.  You  had  better  look  at  each  package  and  tell 
me  whether  the  initials  you  read  out  appear  on  each 
envelope. 

A.  Mr.  Stribling 's  initials  does  not  seem  to  ap- 
pear on  this  package,  the  chemist. 

Q.     Who?  A.     Mr.  Stribling,  the  chemist. 

Q.     Stribling  or  Hubach? 

A.  Hubach  is  one  of  the  chemists,  but  Stribling 
is  another  one. 

Q.     The  initials  which  you  read  appear  on  all  of 


United  States  of  America  149 

(Testimony  of  William  H.  Grady.) 

these  envelopes  that  you  have  just  examined? 

A.     Yes,  sir. 

Q.  Examine  U.  S.  Exhibits  20  through  31,  these 
envelopes,  and  tell  me  whether  your  initials  appear 
thereon.  A.     Yes,  sir. 

Q.     There  are  other  initials  on  them? 

A.     Yes,  sir. 

Q.  Examine  this  paper  and  tell  me  whether  your 
initials  appear  thereon.  [135] 

A.     Yes,  sir,  they  do. 

Mr.  Karesh:  This  is  United  States  Exhibit  No. 
18  which  I  have  just  shown  the  witness. 

Q.  Examine  United  States  Exhibit  No.  19  For 
Identification  and  tell  me  "whether  you  have  ever 
seen  that  before,  the  contents.  A.     Yes,  sir. 

Q.  You  say  that  your  initials  are  on  U.  S. 
Exhibit  12  For  Identification  and  U.  S.  Exhibits 
20  through  31  For  Identification,  and  U.  S.  Exhibit 
No.  18  For  Identification;  you  have  also  identified 
the  contents  of  U.  S.  Exhibit  No.  19  For  Identifica- 
tion. Now,  tell  the  court  and  the  jury  under  w^hat 
circumstances  you  placed  your  initials  upon  these 
various  packages,  and  under  what  circumstances 
you  examined  U.  S.  Exhibit  19  For  Identification. 

A.  The  packages  containing  the  drugs  No.  1  to 
12 

Q.     Yes,  sir. 

A.  The  packages  containing  the  drugs  were, 
when  I  put  my  initials  on  those,  at  the  time  Agent 
Cass  removed 
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Q.     What  date  was  this? 

A.     This  was  on  November  1st. 

Q.     Where? 

A.  In  the  narcotic  office,  Room  2104,  100  Mc- 
Allister Street,  San  Francisco. 

Q.     Who  was  present? 

A.     Mr.  White  and  Mr.  Cass.  [136] 

Q.     Go  on. 

A.     At  that  time  the  narcotics 

Q.     Bear  in  mind  that  this  is  18,  the  paper  sack. 

A.  When  Mr.  Cass  first  brought  the  package 
from  the  vault  into  the  room,  all  of  the  envelopes — 
these  brown  ones,  what  are  the  numbers  on  those? 

Q.     You  mean  these  discolored  ones? 

A.     Yes. 

Q.     20  through  31. 

A.  12  of  those,  this  brown  paper  bag — is  that 
Exhibit  19? 

Q.     The  brown  paper  bag  is  Exhibit  18. 

A.  18 — well.  Exhibit  18  contained  these  twelve 
envelopes. 

Q.  Anything  in  these  twelve  envelopes,  20 
through  31? 

A.  Yes,  sir,  these  cellophane  bags  were  on  the 
inside. 

Q.     One  cellophane  bags  were  on  the  inside. 

Q.  One  cellophane  bag  on  the  inside  of  each  of 
these  envelopes  20  through  31;  the  cellophane  bags 
you  are  now  speaking  about  were  in  the  package  19 
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For   Identification.    Who   broke   the   envelopes   or 

cut  them  open?  A.     Mr.  Cass. 

Q.     What  did  he  do  then? 

A.     He  took  out  the  contents  of  each  envelope. 

Q.     The  cellophane  bag? 

A.  The  cellophane  bag,  emptied  the  cellophane 
bag  onto  a  sheet  of  paper,  weighed  the  narcotics, 
and  then  put  them  into  [137]  the  other  envelopes, 
the  other  twelve  envelopes.  As  he  emptied  each 
envelope  and  cellophane  bag,  he  turned  the  bags 
over  to  me. 

Q.  As  I  understand  it,  he  placed  the  contents 
of  the  original  envelopes  in  glassine  bags,  inside 
the  white  envelopes  U.  S.  Exhibits  1  through  12 
For  Identification,  right?  A.     Yes,  sir. 

Q.  In  other  words,  in  every  one  of  these  en- 
velopes  

A.     There  was  a  cellophane  bag  inside  of  it. 

Q.  That  is  right.  The  contents  of  the  cellophane 
bag  inside  one  of  these  envelopes  went  into  one  of 
the  white  envelopes?  A.     That  is  correct. 

Q.     Then  what  happened? 

A.  Mr.  White  and  Agent  Cass  and  myself  in- 
itialed both  sets  of  envelopes,  and  I  then  in  the 
presence  of  Mr.  White  and  Mr.  Cass,  treated  these 
envelopes. 

Q.  By  "these  envelopes"  you  do  not  mean  1 
through  12,  the  white  envelopes;  you  mean  20 
through  31,  is  that  correct? 
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A.  20  through  31,  yes,  and  also  the  cellophane 
wrappers. 

Q.  Contained  in  U.  S.  Exhibit  19  For  Identifica- 
tion? A.     19,  and  the  paper  bag. 

Q.  U.  S.  Exhibit  18  For  Identification,  is  that 
correct?  A.     Yes,  sir. 

Q.  Now,  there  are  discolorations  on  the  bag  that 
came  from  the  chemical  treatment. 

A.  Yes,  sir,  that  came  from  the  silver  nitrate 
treatment  to  develop  any  latent  fingerprints  that 
were  on  the  package.  [138] 

Q.  What  was  the  color  of  these  envelopes  20  to 
31  from  which  the  narcotics  v^^ere  originally  taken 
out  of  the  bag? 

A.  These  envelopes  were  white,  even  whiter  than 
this — this  is  25 — the  back  of  Exhibit  25  has  dark- 
ened up  somewhat,  but  of  course,  it  is  not  as  dark 
as  the  others,  but  it  was  a  white  envelope. 

Q.     Was  the  color  of  the  envelopes  the  same? 

A.     Yes. 

Q.     All  the  12  envelopes  the  same? 

A.  All  12  envelopes  were  the  same  color  and 
appearance. 

Q.     All  the  same  size,  length  and  width? 

A.     Yes,  sir. 

Q.  Were  you  wearing  gloves  when  you  went 
through  the  process  of  treating  these  envelopes  and 
this  paper  bag?  A.     Yes,  sir. 

Q.  And  what  result,  as  far  as  fingerprints  were 
concerned  ? 
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A.  There  are — several  fingerprints  were  de- 
veloped, several  smudges  and  some — a  few  that 
were  legible,  that  really  could  be  read. 

Q.  Now,  then,  you  photographed  a  certain  print, 
latent  print  from  one  of  these  envelopes'? 

A.     Yes,  sir. 

Q.  And  I  think  that  is  U.  S.  Exhibit  31  for 
identification.  Will  you  examine  it  and  tell  me  if 
that  is  the  one  from  which  [139]  you  photographed 
the  latent  print  thereon? 

A.  Well,  I  photographed — I  have  several  photo- 
graphs, but  this  is  one  of  the  ones  that  were  photo- 
graphed. 

Q.  You  are  referring  to  a  print  on  U.  S.  Exhibit 
31  that  has  a  green  circle,  is  that^  correct  ? 

A.     Yes. 

Q.     Is  your  initials  alongside  of  it? 

A.     Yes,  sir. 

Q.     And  what  did  you  do  with  the  photographs? 

A.  The  photographs  were  submitted  through  of- 
ficial channels  to  our  New  York  office. 

Q.  And  do  you  know  who  in  your  New  York 
ofiice  examines  prints? 

A.  They  were  turned  over  to  Mr.  Green  of  the 
Alcohol  Tax  Unit,  who  is  the  expert  on  fingerprints 
for  our  office  in  New  York. 

Q.  You  sent  the  photographs  of  the  prints  back 
to  New  York  and  then  what  happened?  Did  Mr. 
Green  come  out  to   San   Francisco? 

A.     Yes,  sir. 
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Q.  And  did  you  then  give  to  Mr.  Green  to  take 
back  to  New  York  with  him  U.  S.  Exhibit  31  for 
identification  ? 

A.  Well,  this  is  one  of  the  envelopes  that  I  gave 
to  Mr.  Green  when  he  was  here  from  New  York. 

Q.  How  many  more  did  you  give  to  him  besides 
that?  A.     Four  others. 

Q.  He  took  U.  S.  Exhibit  31  and  four  other  of 
these  envelopes  back  to  New  York,  is  that  right? 

A.     Yes,  sir,  that  is  correct. 

Q.  And  when  did  you  see  the  envelopes  again, 
including  U.  S.  Exhibit  31  for  identification? 

A.     On  the  6th  of  June  of  this  j^ear. 

Q.  Now,  you  treat — we  will  just  refer  now  to 
U.  S.  Exhibit  31  for  identification,  you  say  you 
treat  the  envelope  to  find  prints,  latent  prints? 

A.  Yes,  sir,  we  used — in  our  office  we  use  ap- 
proximately a  one  per  cent  of  silver  nitrate,  and  the 
chemical  action  of  silver  nitrate  combines  with  the 
salt  in  the  perspiration  that  is  on  the  skin,  forming 
a  white  substance,  silver  chloride,  and  that  is 
treated  with  sunlight  and  it  breaks  down  into  silver 
and  chloride  and  the  silver  darkens  and  you  have 
as  a  result  a  pattern  that  marks  out  the  pattern  on 
the  skin. 

Q.  Now,  let  me  ask  you,  when  you  treat  this 
print  here  which  is  encircled  with  green  and  I  put 
my  fingers  on  it,  that  can't  rub  off,  can  it? 

A.     No. 
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Q.  How  long  should  that  print  remain  after  it 
is  treated? 

A.  It  should  remain  for  five  or  ten  years  if  it 
isn't  put  in  bright  sunlight. 

Q.  But  if  I  put  my  finger  over  it,  it  won't  rub 
out  or  ruin  that  latent  print,  will  if? 

A.     No,  sir. 

Q.  But  if  the  thing  had  not  been  treated  and 
I  placed  my  finger  [141]  there  and  pressed  it  firmly, 
I  might  obliterate  the  original  print,  is  that  right? 

A.     Yes. 

Mr.  Dunning:     May  we  see  that  exhibit? 

Mr.  Karesh:  Yes  (handing  document  to  coun- 
sel). 

Q.  Mr.  Grady,  just  for  the  purposes  of  clarifica- 
tion, can  you  tell  me  how  soon  after  the  informer 
came  out  of  the  hotel  would  you  say  Ballard  came 
out  of  that  Cadillac  automobile  17-K-120? 

A.  I  would  say  approximately  three  minutes, 
five  minutes — I  wouldn't  give  a  definite  statement 
as  to  the  exact  minutes,  but  it  was  three  minutes  or 
five  minutes,  a  very  short  time. 

Q.     That  is  the  best  of  your  recollection? 

A.     That   is   right. 

Q.  Now,  I  just  want  to  get  this  straight :  Ballard 
came  out  first  and  then  the  informer  came  out? 

A.     Yes,  sir. 

Q.  In  other  words,  Ballard  came  out  and  entered 
the  car  and  about  three  minutes  later  or  five  minutes 
the  informer  came  out  and  you  followed  him? 
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A.  He  came  out;  I  didn't  follow  him,  I  saw 
him  leave  toward  Eleventh  Street  and  I  saw  Agent 
Burtin  follow  him. 

Mr.  Karesh:     That  is  all,  Mr.  Grady. 

Cross-Examination 

By  Mr.  Kernes: 

Q.  A  few  questions,  Mr.  Grady.  I  believe  it  was 
your  testimony  that  you  saw  the  informer,  Mr. 
Mallibee,  [142]  on  the  31st  day  of  October  of  last 
year? 

A.  On  the  31st  day  of  October?  Yes,  sir,  that 
is  correct. 

Q.     And  do  you  recall  what  time  of  day  that  was  ? 

A.     I  would  say  from  2:30  to  3:00  o'clock. 

Q.     And  do  you  recall  just  where  that  was? 

A.  I  don't  know  the  address.  It  was  on  Bush 
Street. 

Q.  I  see.  Did  you  drive  from  your  office  on 
McAllister  Street  to  Bush  Street? 

A.  No,  sir.  It  was  on  a  Sunday.  I  came  from 
home. 

Q.     Now,  were  you  called  to  come  from  home? 

A.     Yes,   sir. 

Q.     That  particular  day?  A.     Yes,   sir. 

Q.  Did  you  know  prior  to  the  31st  day  of 
October  1948  that  you  were  going  to  go  out  that 
afternoon?  A.     No,  sir. 

A.     Yes,  sir — a  government  car. 

Q.     I  see.    Did  you  drive  your  car  down? 
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Q.     You  drove  the  government  car? 

A.    Yes. 

Q.  In  other  words,  you  drive  the  government 
car  home  so  you  can  use  it  if  you  need  to? 

A.     Yes,   sir. 

Q.     Did  you  pick  up  Agent  Burtin? 

A.    Yes,  sir.  [143] 

Q.     And  Agent  Cass? 

A.  No,  Agent  Cass  came  in  his  automobile.  He 
has  a  government  automobile. 

Q.  I  see.  Did  you  talk  to  Col.  White — that  is 
your  district  supervisor? 

A.     Well,  we  met  at  his  place  on  Bush  Street. 

Q.    You  met  at  the  Colonel's  place? 

A.    Yes. 

Q.     It  was  the  Colonel's  address?  A.     Yes. 

Q.     He  resides  on  Bush  Street? 

A.    He  did  at  that  time. 

Q.  I  see.  He  was  your  district  supervisor,  is 
that  correct?  A.     Yes,  sir. 

Q.     You  don't  recall  his  address,  do  you? 

A.  No,  I  couldn't — I  was  only  up  there  that  one 
time. 

Q.     I  see.    Do  you  recall  his  phone  number? 

A.     No,  sir. 

Q.  Mr.  Grady,  how  long  have  you  been  a  special 
agent  for  the  Narcotics  Bureau? 

A.     Approximately  seven  years. 

Q.  And  how  long  have  you  been  in  the  San 
Francisco  office?  A.     Seven  years. 
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Q.  Have  you  at  any  time  during  those  seven 
years  had  occasion  to  know  or  hear  of — and  I 
specificall,y  refer  to  this  seven  years  [144]  immedi- 
ately prior  to  October  31,  1948 — have  you  had  oc- 
casion to  know  or  hear  of  the  defendant  Patrick 
McDonough?  A.     No,  sir. 

Q.  Did  Agent  Cass  drive  his  car  over  to  Oak- 
land? 

A.  Mr.  Cass — w^e  left  my  car  on  Bush  Street 
and  Agent  Burtin  and  myself  went  to  Oakland  with 
Mr.  Cass. 

Q.  When  you  arrived  at  Bush  Street,  Mr.  Grady, 
did  you  go  up  into  the  apartment  itself? 

A.    Yes,  sir. 

Q.  And  do  you  recall — was  that  an  apartment, 
by  the  way?  A.    Yes,  that  was  an  apartment. 

Q.  And  could  you  recall  what  floor  that  apart- 
ment was  on? 

A.  It  was  walking  distance.  I  think  it  was  on 
the  second  floor. 

Q.  I  see.  About  how  many  rooms  does  that 
apartment  have? 

A.  It  is  my  recollection  it  had  one  room  and  a 
kitchen  and  a  bath. 

Q.  That  was  your  district  supervisor  White's 
apartment  ? 

A.  I  think  he  had  a  temporary  apartment  while 
he  was  looking  for  another  one.  That  is  my  under- 
standing. 

Q.  I  see.  Now,  in  whose  automobile  did  Mr. 
White  drive  to  Oakland? 
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A.  I  don't  know  whose  automobile  it  was,  but 
Mallibee  was  driving. 

Q.  Mallibee  was  driving.  Mallibee  was  the  in- 
former, correct?  Isn't  that  correct?  [145] 

A.  Yes,  that  is  correct.  That  is  the  name  I  knew 
him  by. 

Q.  The  government  cars,  they  are  not  marked 
any  specific  w^ay,  are  they?  A.     No,  sir. 

Q.  So  actually  unless  you  absolutely  know  the 
individual  car,  you  couldn't  tell  it  from  any  other 
car,  could  you?  A.    No. 

Q.  Did  you  follow  Mr.  Mallibee  and  Mr.  White 
or  did  they  follow  you  driving  across  to  Oakland? 

A.  I  really  don't  know.  It  is  my  recollection 
that  we  made  arrangements  to  meet  by  the  Coca- 
Cola  place  on  Fourteenth  Street  in  Oakland. 

Q.  That  w^ould  be  Fourteenth  and  Peralta 
Streets,  is  that  correct? 

A.  Yes,  just  after  you  turn  off  the  lower  high- 
way there.   I  think  it  is  Peralta. 

Q.  And  that  w^as  on  the  bridge  approach  coming 
off  in  Oakland,  is  that  correct?  A.     Yes. 

Q.  Mr.  Grady,  you  did  meet  there.  Did  you 
park  your  car  at  the  time?  A.     No. 

Q.  Was  there  any  conversation  had  with  either 
Mr.  Mallibee  or  Mr.  White  at  the  time? 

A.  No.  As  I  recall,  Mr.  Cass  blew  the  horn  and 
they  just  went  [146]  ahead  and  we  followed. 

Q.     Mr.  Cass  was  driving?  A.     Yes. 

Q.     And  did  you  follow  Mr.  Mallibee  and  Mr. 
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and  Eleventh,  is  it  not,  and  the  building  is  actually 

the  corner  of  Tenth  and  Clay? 

A.     Yes,  sir,  that  is  correct. 

Q.  And  you  parked  your  car  between  Eleventh 
and  Twelfth  on  Clay,  is  that  correct? 

A.    Yes. 

Q.  On  which  side  of  the  street  did  you  park 
your  car,  Mr.  Grady  ? 

A.     On  the  opposite  side  from  the  hotel. 

Q.  On  the  opposite  side.  Did  you  remain  by 
your  automobile? 

A.  At  what  time,  counsel — when  we  first  came 
up? 

Q.    Yes.  A.     No. 

Q.  I  believe  you  testified,  if  I  am  not  mistaken, 
that  you  and  Agent  Burtin  went  walking  up  the 
street  toward  the  hotel,  did  you  not?  A.     Yes. 

Q.     And  you  observed  a  Cadillac  automobile? 

A.  After  we  had  observed  Mr.  White  and  the 
informer  enter  the  Clay-Ten  Hotel,  we  observed  this 
Cadillac  automobile.  [149] 

Q.  Did  3^ou  see  the  Cadillac  automobile  before 
Mr.  White  and  Mr.  Mallibee  entered  the  hotel? 

A.     No,  sir. 

Q.  Now,  do  you  recall  just  where  that  Cadillac 
automobile  was  parked?  A.     Yes,  sir. 

Q.     Where,   sir? 

A.  Right  near  the  corner  of  Tenth  Street  on 
Clay    Street,   facing   Eleventh. 

Q.  Was  this  the  first  automobile  parked  near 
that  corner? 
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A.  It  was  the  first  automobile  that  was  parked 
there.  Whether  it  was  parked  in  the  first  zone  or 
not,  I  wouldn't  say. 

Q.  In  other  words,  Mr.  Grady,  there  was  no 
automobile  parked  immediately  behind  it  toward 
Tenth  Street?  A.     No. 

Q.  Now,  in  driving  up  to  the  vicinity  of 'the 
Clay-Ten  Hotel,  to  Tenth  and  Eleventh  on  Clay,  did 
you  drive  on  Clay  Street? 

A.  When  Mr.  Cass  was  driving  and  we  entered 
the  vicinity? 

Q.     That  is  right.  A.     I  don't  know. 

Q.  As  Mr.  Cass  drove  in  that  vicinity,  did  you 
have  occasion  to  be  on  the  lookout  for  the  Cadillac 
automobile?  A.     No,  sir. 

Q.     Those  were  your  instructions,  were  they  not  ? 

A.  The  instructions — we  didn't  drive  by  the 
hotel,  as  I  recall  [150]  it,  counsel.  We  drove  up 
between  Eleventh  and  Twelfth  and  parked  the 
automobile  and  we  immediately  left  the  automobile. 

Q.  In  other  words,  you  drove  up  Clay  Street 
toward  Tenth? 

A.     Toward  the  hotel.    That  is  my  recollection. 

Q.  Now,  then,  j^rior  to  this  time  had  you  ever 
seen  the  defendant  Ballard? 

A.  No,  sir — prior  to  the  time  that  I  came  to 
Oakland? 

Q.     Prior  to  October  31,  1948.  A.     No,  sir. 

Q.     Or  the  defendant  Ingoglia? 

A.     Well,  I  am  not 
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Q.     Had  you  ever  seen  liim,  sir  ? 

A.     What? 

Q.     Had  you  ever  seen  Mm? 

A.  I  can't  say  definitely.  I  am  not  sure  whether 
I  saw  him  or  not. 

Q.  All  right.  Now,  it  was  your  testimony,  sir, 
was  it  not,  that  Mr.  Mallibee  and  Mr.  White  en- 
tered the  hotel  together?  A.     Yes,  sir. 

Q.  Do  you  know  where  Mr.  Mallibee  parked  the 
automobile  he  was  driving  ? 

A.  Over  there  around  Eleventh  Street.  Whether 
it  was  on  Clay — I  believe  it  was  on  Clay  just  a 
little  above  Eleventh. 

Q.  That  would  be  on  Clay  Street  between 
Eleventh  and  Tenth? 

A.  I  might  be  wrong  on  that,  but  it  was  right 
around  the  corner  [151]  somewhere,  is  my  recollec- 
tion. 

Q.     Did  you  see  the  automobile? 

A.     I  saw  the  automobile  on  the  way  over. 

Q.     Did  you  see  him  park  it?  A.     No. 

Q.  You  did,  however,  testify  that  you  saw  Mr. 
White  and  Mr.  Mallibee  walk  towards  the  entrance 
of  the  hotel.  A.    Yes. 

Q.  I  believe  you  further  testified  that  you  and 
Agent  Burtin  followed  Mr.  Mallibee  and  Mr.  White, 
is  that  correct  ? 

A.     Followed  them  to  the  hotel? 

Q.     As  they  were  walking  to  the  hotel. 

A.     Yes,  I  believe  that  is  correct. 
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Q.  Now,  were  you  walking  toward  the  hotel 
when  Mr.  Mallibee  and  Mr.  White  entered  the  hotel  ? 

A.     Yes,  sir. 

Q.  Did  you  at  that  time  investigate  the  vicinity 
for  any  Cadillac  automobiles'? 

A.  We  didn't  leave  the  vicinity  of  Clay  Street 
between  Tenth  and  Eleventh.  The  information 
was — according  to  the  information  that  Mr.  White 
had  given  me,  the  automobile  would  be  parked  on 
Clay  Street. 

Q.  In  other  words,  from  the  information  that 
you  had,  you  knew  that  if  the  Cadillac  was  going 
to  be  there,  it  would  have  been  parked  on  Cla) 
Street,  is  that  correct  ?  That  is  in  accordance  [152] 
with  the  information  given  you  by  Mr.  White  in 
the  apartment  on  Bush  Street,  is  that  correct "? 

A.  Yes,  the  information  was  that  there  was  a 
Cadillac  automobile  involved  in  this  deal  and  that 
it  quite  possibly  would  be  used — it  quite  possibly 
would  be  parked  on  Clay  Street  near  the  hotel. 

Q.  That  was  your  testimony  that  a  short  period 
of  time  elapsed  after  Mr.  Mallibee  and  Mr.  White 
entered  the  hotel  when  the  defendant  Ballard  came 
out,  is  that  correct?  A.     Yes,  sir. 

Q.  About  how  long  a  period  of  time — I  will  with- 
draw that.  Did  you  or  Agent  Burtin  or  Agent  Cass, 
of  your  knowledge,  follow  that  Cadillac  automobile 
when  it  drove  away?  A.     I  didn't  follow  it. 

Q.  Did  you  know  what  was  going  to  happen  in 
the  vicinity  of  Clay  and  Tenth  on  that  afternoon,  of 
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your  own  knowledge  *? 

A.     Only  what  Mr.  White  had  told  me. 

Q.     Now,  that  was  what,  again,  sir? 

A.  The  onh^  thing  I  knew  is  what  Mr.  White 
had  told  me  in  the  apartment  in  San  Francisco  on 
Bush  Street. 

Q.  And  I  believe  you  have  testified  that  that 
was  with  regard  to  the  Cadillac  automobile? 

A.     Yes. 

Q.  But  you  didn't  know  what  was  going  to  hap- 
pen other  than  look  for  that  automobile,  did  you? 

A.  Naturally  I  knew  there  was  going  to  be  a 
narcotic  investigation. 

Q.  Naturally,  being  a  narcotic  agent,  but  did  you 
know  what  was  going  to  happen?  A.     No. 

Q.  And  this  Cadillac  automobile  drove  away 
after  Mr.  Mallibee  and  Mr.  White  entered  the  hotel, 
is  that  correct?  A.    Yes,  that  is  correct. 

Q.  And  that  is  the  Cadillac?  automobile  you  were 
watching,  is  that  correct? 

A.  I  wasn't  specifically  watching  it,  I  was  stand- 
ing on  the  street,  I  saw  a  Cadillac  automobile,  I 
noticed  the  car  and  stood  around  waiting  for  some- 
thing to  happen. 

Q.     In  connection  with  that  Cadillac  automobile? 

A.     In  connection  with  narcotics. 

Q.     You  were  interested  in  that  Cadillac  automo-J 
bile? 

Mr.  Karesh:     Objected  to  as  incompetent,  irreh 
vant  and  immaterial. 

The  Court:     Overruled. 
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A.  I  was  interested  in  the  Cadillac  automobile 
only  in  so  far  as  that  it  might  lead  me  to  a  narcotic 
violation — the  movements  of  the  cair  might  furnish 
me  with  information  that  would  aid  me  in  this  in- 
vestigation. 

Q.  And  your  instructions,  of  course,  were  to 
investigate  and  attempt  to  find  a  Cadillac  automo- 
bile on  that  block,  is  that  [154]  correct? 

A.  No,  sir,  the  instructions  that  I  had  were  that 
a  Cadillac  automobile  might  be  used  in  this  viola- 
tion of  the  narcotic  laws  and  that  I  should  keep 
that  information  in  mind  as  I  made  my  observations 
in  front  of  the  hotel. 

Q.  Now,  Mr.  Grady,  when  you  saw  a  person  or 
a  man  leave  that  hotel,  someone  you  had  not  known 
up  to  that  time,  and  enter  that  automobile,  weren't 
you  interested  in  that? 

A.  Yes,  mildly,  you  might  say  I  was  mildly  in- 
terested in  it. 

Q.  Not  sufficient  to  make  you  get  up  and  want 
to  follow  it,  is  that  correct?  A.     No,  sir. 

Q.  Now,  then,  from  the  period  of  time  that  that 
automobile  pulled  away  from  the  vicinity  of  Clay 
and  Tenth,  how  long  a  period  of  time  elapsed  until 
Mr.  Mallibee  came  out  of  the  hotel?  I  believe  you 
testified  he  did. 

A.  Oh,  yes,  he  came  out  of  the  hotel.  I  would 
say  approximately  five  minutes.  It  could  be  a  fe^^ 
minutes  either  way,  but  I  think  three  or  five 
muiutes. 
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Q.  Now,  when  Mr.  Mallibee  left  the  entrance  of 
that  hotel  on  Clay  Street  just  midway  or  approxi- 
mately midway  hetween  Tenth  and  Eleventh,  where 
were  you,  sir? 

A.  I  was  right  along  in  here  where  I  have  the 
red  line,  counsel,   (indicating  on  photograph). 

Q.     I  see.   And  where  was  Agent  Burtin?  [155] 

A.     He  was  standing  right  beside  me. 

Q.     And  Agent  Cass? 

A.  I  didn't  see  Agent  Cass  at  that  time,  but  I 
presume  he  was  in  the  automobile. 

Q.     Did  you  see  where  Mr.  Mallibee  went? 

A.  I  saw  Mr.  Mallibee  walk  to  the  corner  of 
Eleventh  and  cross  the  corner  of  Eleventh. 

Q.     That  is  cross  Eleventh  on  Clay? 

A.     On  Clay. 

Q.     And  then  where  did  he  go  ? 

A.     I  don't  know  where  he  went  from  there. 

Q.  Do  you  know  whether  or  not  he  turned  on 
Eleventh?  A.     No,  I  can't  say. 

Q.  I  believe  it  was  your  testimony  that  Agent 
Burtin  followed  him? 

A.  Agent  Burtin  left  me  in  the  same  direction 
that  the  informer  w^as  walking. 

Q.  Now,  you  have  testified  that  a  Cadillac  auto- 
mobile came  up  again,  is  that  correct,  drove  up  in 
front  of  the  hotel? 

A.     The  same  Cadillac  automobile. 

Q.  When  you  saw  that  automobile,  the  automo- 
bile   that    you   were    mildly   interested   in.    Agent 
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Grady,  you  were  interested  sufficiently  to  take  a 

license  number,  were  you  not?  A.     Oh,  yes. 

Q.     And  to  fix  a  description  of  it  in  your  mind? 

A.  Oh,  yes.  That  is  a  very  common  occurrence 
with  me. 

Q.     And  you  recognized  it  as  coming  up  again? 

A.     Yes,  sir. 

Q.  I  believe  it  was  your  testimony  that  the  de- 
fendants Ingoglia,  Ballard  and  McDonough  were 
in  that  automobile,  is  that  correct? 

A.  Ingoglia,  Ballard  and  McDonough,  yes,  that 
is  correct. 

Q.  Now,  at  the  time  that  automobile  drove  up, 
were  you  still  in  the  same  position  near  the  barber- 
shop at  the  entrance  of  the  hotel  on  Clay  Street  ? 

A.  Back  down  here,  I  think  that  is  a  bar — well, 
it  was  just  beyond  the  barbershop. 

Q.  In  other  words,  the  entrance  to  the  hotel  was 
between  you  and  the  Cadillac  when  the  Cadillac 
parked,  is  that  correct?  A.     No,  sir. 

Q.  Now,  wasn't  it  your  testimony  that  when  that 
Cadillac  automobile  drove  up  for  the  second  time  it 
parked  near  the  intersection  of  Eleventh  and  Clay 
Streets?  A.     That  is  correct. 

Q.  Now,  wasn't  it  your  further  testimou}'-  that 
at  the  time  it  drove  up  and  at  the  time  Mr.  Mallibee 
left  the  hotel,  you  were  standing  near  the  corner 
of  Tenth  and   Clay? 

A.  I  was  standing  at  Tenth  and  Clay  here  (in- 
dicating), and  when  the  automobile  first  left  it  was 
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parked  just  about  where  this  light  car  is  along  right 

in  here.    This  is  where  I  was  standing,  and  when  it 

returned  it  parked  up  here  near  the  corner  [157] 

(indicating). 

Q.  What  I  want  to  know,  Mr.  Grady,  is  where 
you  were  standing  w^hen  that  Cadillac  returned. 

A.  Down  on  this  corner,  down  in  front  of  the 
bar  here  (indicating  on  photograph). 

Q.  In  other  words,  you  w^re  near  Tenth  and 
Clay  ?  A.     Near  Tenth  and  Clay. 

Q.  So  the  entrance  of  the  hotel  was  betw^een  you 
and  the  Cadillac  automobile,  is  that  correct? 

A.    Yes. 

Q.  And  you  could  see  the  rear  of  the  automobile, 
is  that  correct"?  A.     Yes,  sir. 

Q.  And  it  was  parked  on  the  same  side  of  the 
street  that  you  were  standing? 

A.     On  the  same  side,  that  is  correct. 

Q.  By  the  way,  were  there  any  automobiles 
parked  in  between  the  Cadillac  and  the  entrance  to 
the  Clay-Ten  Hotel?  A.     I  don't  believe  so. 

Q.     Now,   then,   it   was   your   further   testimony 
that  you  saw  two  of  the  defendants,  I  believe  you, 
have  testified,  the  defendants  Ingoglia  and  Ballard, 
leave  the  automobile.  A.     Yes,  sir. 

Q.     And  enter  the  hotel?  A.     Yes.  [158] 

Q.     Did  you  remain  standing  and  watching  thej 
entrance  to  the  hotel?  A.     No,  sir. 

Q.     What   did  you  do   then? 

A.     I  walked  up  toward  the  entrance  to  the  hotel; 
and  I  met  Agent  Burtin, 
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Q.     I  see. 

A.     he  was  walking  down  and  I  called  his 

attention  to  Ingoglia  at  that  time. 

Q.  The  defendant  Ingoglia  had  already  entered 
the  hotel,  had  he  not? 

A.     No,  he  w^as  walking  down  towards  the  hotel. 

Q.  Now,  Agent  Burtin,  he  was  down  near  the 
intersection  of  Eleventh  and  Clay,  right? 

A.     He  was  ^valking  towards  me,  towards  Tenth. 

Q.     When  the  automobile   drove  up? 

A.     When  the  automobile   drove  up. 

Q.  All  right.  Now,  after  the  defendants  Ballard 
and  Ingoglia  entered  the  entrance  of  the  hotel, 
where  were  you  standing? 

A.  We  had  walked — after  I  had  spoken  to  Agent 
Burtin  and  we  had  walked  back — we  walked  back 
to  Tenth — close  to  Tenth  Street  on  Clay  Street. 

Q.  In  other  words,  you  were  near  the  entrance 
of  the  hotel? 

A.  We  were  back  there  where  I  had  originally 
pointed  out. 

Q.  In  other  words,  you  were  approximately  two 
or  three  doors  [159]  from  the  entrance  of  the  hotel  ? 

A.  The  car  parked  here ;  Agent  Burtin  was  walk- 
ing down  this  way;  I  w^alked  up  this  way,  I  met 
Agent  Burtin  right  along  in  here,  somewhere  along 
in  here,  and  as  I  met  him  I  spoke  to  him  and  we 
turned  and  walked  back  down  here  (indicating  on 
photograjDh). 

Q.     And  as  you  were  walking  back  dow^n  there, 
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you  were  walking  away  from  the  Cadillac  automo- 
bile, is  that  correct?  A.     Yes,  sir. 

Q.  You  testified  that  you  saw  a  police  car  drive 
up,  is  that  correct?  A.     Yes,  sir. 

Q.  Where  were  you  standing  at  the  time  the 
police  car  drove  up? 

A.  At  the  time  the  police  car  drove  up,  I  was 
across  the  street,  I  had  walked  out  of  that  neighbor- 
hood and  walked  over  to  where  the  car  was  parked, 
the  government  automobile  was  parked. 

Q.  You  walked  to  where  the  government  car  was 
parked  ?  A.    Yes. 

Q.  In  other  words,  you  left  the  entrance  of  the 
hotel,  is  that  correct? 

A.  Well,  I  hadn't  been  in  the  hotel  up  to  this 
time. 

Q.  Well,  you  were  near  the  entrance  of  the 
hotel?  A.     Yes. 

Q.  And  you  walked  on  the  other  side  of  the 
hotel? 

A.  No,  I  walked  past  the  hotel,  walked  up  to 
the  corner  that  is  shown  in  the  picture  there  (in- 
dicating on  photograph).  [160] 

Q.     This  corner  here? 

A.  Then  I  crossed  the  street  and  over  to  the 
automobile. 

Q.  You  had  walked  past  the  Cadillac  at  that 
time  ?  A.     Yes. 

Q.  Was  there  anyone  in  the  Cadillac  when  you 
walked  by  it?  A.    Yes. 
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Q.     Who?  A.     McDonough. 

Q.  Approximately  how  far  were  you  from  the 
entrance  of  the  hotel  at  this  time? 

A.     At  the  time  I  walked  by? 

Q.     When  3^ou  stopped  in  your  government  car. 

A.  Approximately  500  feet,  five  or  six  hundred 
feet. 

Q.     It  was  Sunday  afternoon,  was  it  not? 

A.     Yes. 

Q.     What  time  of  the  day  or  night? 

A.     Oh,  possibly  4:00  o'clock. 

Q.     Did  you  hear  any  unusual  sounds  or  noises? 

A.  Yes,  sir,  we  heard  a  sound ;  we  thought  it  was 
a  backfire  of  an  automobile. 

Q.  You  didn't  suspect  that  to  be  anything  else 
but  a  backfire,  did  you? 

A.     It  didn't  sound  like  anything  else  to  me. 

Q.  Now,  you  testified  that  when  the  second  police 
car  came  up  you  saw  the  defendant  McDonough 
leave  the  automobile?  [161]  A.     Yes,  sir. 

Q.  I  believe  it  was  your  testimony  further  you 
saw  him  go  around  the  corner  of  Clay  Street  onto 
Eleventh  Street?  A.     Yes,  sir. 

Q.     And  look  back  several  times? 

A.     Yes,  sir. 

Q.     Around  the  corner? 

A.     Yes,  sir,  that  is  correct. 

Q.  I  believe  further  it  was  your  testimony  that 
you  walked  back  to  the  entrance  o^  the  hotelway,  is 
that  correct? 
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A.  No,  sir.  No — what  I  did,  I  was  up  in  the 
government  automobile 

Q.     Yes,  I  know  you  were. 

A.     then  we  drove  the  automobile  down,  after 

we  received  a  signal  from  Agent  Burtin  we  drove 
the  automobile  down  Clay  Street.  Agent  Cass 
doubleparked  the  automobile  on  Clay  Street  and  I 
got  out  and  walked  across  the  street  to  the  hotel. 

Q.     You  entered  the  hotel?  A.     Yes. 

Q.     You  drove  up  in  the  elevator? 

A.     Went  up  in  the  elevator. 

Q.  How  many  elevators  does  the  hotel  have,  Mr. 
Grady?  A.     I  only  saw  one. 

Q.  Did  you  enter — did  you  get  off  on  the  third 
floor?  A.     Yes,  sir.  [162] 

Q.     Did  you  enter  this  room  306? 

A.     306,  yes,  sir. 

Q.  And  searching  your  memory  carefully,  Mr. 
Grady,  tell  me  what  you  saw  when  you  entered  the 
room  306? 

A.  When  I  entered  Room  306,  it  is  my  best 
recollection  that  Ingoglia  and  Ballard  were  sitting 
on  the  floor  with  their  back  up  against  a  dresser 
and  two  police  officers  were  standing  inside  the  door 
and  Mr.  Deeper  was  standing  close  to  the  door  to 
the  bathroom. 

Q.     He  was  standing  up,  Mr.  Deeper? 

A.  The  defendant  Deejoer  at  the  time  I  entered 
the  room,  he  was  standing  up. 

Q.     Did  you  see  your  District  Supervisor  White  ? 
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A.     Oh,  yes. 

Q.     Where  was  he? 

A.  He  was  standing  alongside  of  the  bed,  as  I 
recall  it.  He  moved  around — I  was  in  the  room  for 
approximately  two  minutes  at  that  time. 

Q.  Did  any  of  the  police  officers  have  guns  in 
their  hands'?  A.     No. 

Q.     Did  Col.  White  have  a  pistol  in  his  hand? 

A.     No. 

Q.     Did  he  have  anything  in  his  hand? 

A.     No,  sir,  I  don't  believe  so. 

Q.     How  large  is  that  hotel  room,  sir?  [163] 

A.     Oh,  I  would  say  12  by  14. 

Q.  Now,  could  you  describe  its  furnishings  to 
me?  A.     There  is  a  bed 

Q.     Is  that  a  double  bed  or  a  single  bed? 

A.    A  double  bed. 

Q.     All  right,  sir. 

A.  There  is  a  dresser  in  the  far  corner  from 
the  street,  the  far  side  from  Clay  Street;  there  is  a 
clothes  closet  on  the  righthand  side  as  you  enter 
the  door ;  going  from  there  along  that  wall  is  a  door 
that  enters  into  the  bathroom.  That  is  my  recollec- 
tion of  the  room. 

Q.     Were  there  any  chairs  in  the  room? 

A.     Yes. 

Q.     Any  tables? 

A.  I  can't  say.  It  seems  as  though  I  recall  of  a 
chair.  I  can't  say  about  tables.  It  didn't  impress 
my  mind,  anyway. 
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Q.  When  you  entered  the  room,  was  there  any- 
thing on  the  bed?  A.     Yes,  sir. 

Q.    What? 

A.  This  envelope — there  was  a  bag  containing 
some  white  envelopes. 

Q.  Now,  it  is  your  testimony  you  heard  a  back- 
fire, is  that  correct? 

A.  It  is  my  testimony  that  I  heard  a  sound  that 
I  thought  was  a  backfire. 

Q.  How  long  a  period  of  time  elapsed  from  the 
time  you  heard  [164]  that  sound  until  the  time  you 
got  up  into  that  room  ? 

A.     Perhaps  ten  minutes. 

Q.  Now,  did  you  notice  any  other  paper  sacks 
or  bags  in  that  room? 

A.  No,  no,  sir;  yes,  I  believe  there  was  a  bag,  I 
believe  there  was  a  bag  of  money,  but  Mr.  White 
had  that  in  his  hand,  if  I  remember  correctly. 

Q.  Mr.  White  did  have  something  in  his  hand 
when  you  entered  the  room? 

A.     You  refreshed  my  memory  on  that,  counsel. 

(Recess.)  [165] 

The  Court:     You  may  proceed. 

Q.  (By  Mr.  Kernes)  :  Mr.  Grady,  I  believe  it 
was  your  testimony  on  dire-ct  examination  that  a 
complaint  was  issued  for  the  defendant  Mc- 
Donough?  A.     Yes,  sir. 

Q.  Do  you  recall  just  when  that  complaint  was 
issued  ?  A.     No,  sir ;  no,  sir. 

Mr.  Kernes:     I  believe  that  is  all. 
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Cross-Examination 
By  Mr.  Dunning: 

Q.  Mr.  Grady,  after  you  arrived  in  Oakland  and 
proceeded  to  the  vicinity  of  the  Clay-Ten  Apart- 
ments, you  observed  the  informer  Malibee  and 
Agent  White  enter  the  Clay-Ten  Apartments,  is 
that  your  testimony?  A.     The  Clay-Ten  Hotel. 

Q.     The  Clay-Ten  Hotel.  A.     Yes,  sir. 

Q.     You  made  that  observation? 

A.     Yes,  sir. 

Q.  You  then  next  observed  the  defendant  Bal- 
lard come  out  of  the  Clay-Ten  Hotel? 

A.     Yes,  sir. 

Q.  As  I  understand  it,  some  five  minutes  or 
more  later  you  observed  the  informer  Mallibee 
come  out  of  the  Clay-Ten  Hotel? 

A.  It  is  very  difficult,  Mr.  Dunning,  to  place  the 
time,  to  state  definitely  whether  it  was  three 
minutes,  five  minutes  or  [166]  four  minutes.  The 
whole  transaction  took  place  in  a  matter  of  a  half 
an  hour. 

Q.  I  am  trying  to  get  your  best  recollection,  your 
approximation  of  the  time.  I  understood  you  said 
somewhere  between  three  to  five  minutes  elapsed 
from  the  time  Ballard  came  out  to  the  time  Mal- 
libee, your  informer,  came  out  of  the  hotel. 

A.     That  is  correct. 

Q.  You  observed  Ballard  enter  this  Cadillac  car 
that  you  referred  to? 

A.     Yes,  sir,  that  is  correct. 
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Q.  He  left  the  vicinity  where  that  car  was 
parked  by  the  Clay-Ten  Hotel  and  went  elsew^here 
in  it,  is  that  correct  1  A.     That  is  correct. 

Q.  After  you  made  that  observation,  what,  if 
anything,  did  you  do? 

A.  After  Mr.  Ballard  left  in  the  Cadillac  auto- 
mobile ? 

Q.     That  is  correct. 

A.  I  remained  in  the  same  place  that  I  had  been 
on  Clay  Street,  near  the  corner  of  Tenth  Street. 

Q.     Near  the  <?orner  of  Tenth? 

A.  Of  Tenth,  on  the  same  side  of  the  street  as 
the  entrance  to  the  hotel. 

Q.  So  that  neither  yourself  nor  any  other  agent rj 
followed  Ballard  in  the  automobile  referred  to? 

A.     Agent  Burtin  nor  myself  did.  [167] 

Q.  All  three  of  you  remained  in  your  respective 
positions,  is  that  correct? 

A.  I  couldn't  see  Agent  Cass — I  didn't  see  Agent 
Cass  from  where  I  was  at,  but  I  don't  believe  that 
he  did. 

Q.  You  later  made  the  observation  that  this 
same  Cadillac  automobile  returned  to  the  vicinity  of 
the  Clay-Ten  Hotel,  is  that  correct? 

A.     Yes,  sir. 

Q.  What  did  3^ou  do  between  that  time  and  the 
time  when  Ballard  left  in  the  Cadillac  car?  What 
were  your  movements  during  that  period  of  time? 

A.  Well,  I  would  say  all  in  a  matter  of  probably 
ten  or  fifteen  feet;  I  was  just  waiting. 
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Q.     You  just  remained  at  your  post? 

A.     Remained  in  that  vicinity  that  I  was  in. 

Q.  What  period  of  time  was  that?  How  long 
was  Ballard  gone? 

A.     Oh,  approximately  ten  to  fifteen  minutes. 

Q.  Ten  or  fifteen  minutes.  Well,  would  you  say 
it  was  more  15  than  10? 

A.  Well,  I  couldn't — I  wouldn't  w^ant  to  say 
definitely  that  it  was  10  minutes  if  it  was  12,  or  I 
wouldn't  want  to  say  it  was  15  if  it  was  14. 

Q.  Well,  from  what  you  say  it  may  have  been 
20? 

A.  Yes,  it  was  either  10  or  15.  That  is  my  best 
recollection,  in  between  those.  [168] 

Q.  You  observed  Ingoglia  step  out  of  the  Cadil- 
lac car  being  driven  by  the  defendant  Ballard,  is 
that  correct? 

A.  The  first  time  I  saw  Ingoglia  on  that  day 
was  after  the  automobile  had  pulled  into  Clay 
Street,  and  I  noticed  that  it  was  observing  me  very 
closely. 

Q.  That  is  your  conclusion,  is  it  not?  That  is 
your  own  conclusion? 

A.  His  eyes  were  on  me.  He  was  approximately 
20  feet  from  me. 

Q.     About  20  feet? 

A.     Approximately  20  feet  from  me  at  the  time. 

Q.  There  was  nothing  unusual  about  Mr.  Ingog- 
lia getting  out  of  the  car?  A.     No. 

Q.  He  merely  stepped  out  of  the  Cadillac  car, 
isn't  that  correct?  A.    Yes,  sir. 
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Q.  You  observed  no  package  in  Ms  hand  or  upon 
his  person,  did  you "?  A.     No,  sir. 

Q.     And  you  say  you  were  ten  or  fifteen  feet 

A.  Approximately  20  feet  from  him  while  he 
was  in  the  car,  while  he  was  driving,  his  car  was 
moving  along  the  street.  The  first  time  that  I  had 
seen  Mr.  Ingoglia  on  that  day  was  when  he  w^as 
approximately  20  feet  from  me. 

Q.     As  he  was  getting  out  of  the  car? 

A.  No,  as  he  was  riding  in  the  automobile,  and 
the  automobile  [169]  passed  where  I  was  standing. 

Q.  I  see.  He  was  m  the  car  as  he  passed  yoii 
and  then  the  car  proceeded  to  some  other  position. 

A.     Yes,  sir,  the  car  proceeded  down  the  street. 

Q.  How  far  were  you  from  the  car  when  it 
finally  parked  ?  A.    Well,  I  would  say  150  feet. 

Q.     About  150  feet?  A.     Yes,  sir. 

Q.  Mr.  Ingoglia  stepped  out  of  the  car  as  did 
Mr.  Ballard,  is  that  correct?  A.     Yes,  sir. 

Q.  There  was  nothing  unusual  in  his  movements 
on  that  occasion,  was  there?  A.     No,  sir. 

Q.  You  saw  no  narcotics  upon  his  possession, 
nor  any  object,  did  you?  A.     No,  sir. 

Q.  So  at  that  particular  point  of  time  you  had 
no  reason  to  believe  that  Mr.  Ingoglia  had  in  his 
possession  the  package  that  has  been  referred  to  or 
identified  to  by  the  Government? 

Mr.  Karesh:     We  object  to  that,  your  Honor. 

The   Court:     Yes,   sustained. 
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Q.  (By  Mr.  Dunning)  :  You  observed,  then,  the 
defendant  Ballard  and  Ingoglia  enter  the  Clay-Ten 
Hotel,  is  that  correct?  A.     Yes,  sir.  [170] 

Q.  And  the  other  agents  were  in  the  vicinity  and 
outside  of  the  Clay-Ten  Hotel  at  that  particular 
time?  A.     Yes,  sir. 

Q.  Did  any  of  the  agents  or  yourself  follow 
either  Ingoglia  or  Ballard  inside  of  the  hotel? 

A.     No,  sir. 

Q.     You  did  not?  A.     No,  sir. 

Q.  By  the  way,  what  happened  to  your  informer, 
Mallibee,  after  he  left  the  Clay-Ten  Hotel?  Didn't 
you  or  any  of  the  other  agents  follow  him? 

A.     Another  agent  followed  him. 

Q.  How  long  did  you  remain  outside  of  the 
Clay-Ten  Hotel  after  Ballard  and  Ingoglia  entered 
the  hotel? 

A.  I  would  say — you  mean  down  on  the  corner 
of  Clay  Street  at  Tenth? 

Q.  That  is  where  I  understand  you  were.  Clay 
and  Tenth. 

A.  Yes,  but  I  moved  then — I  remained  in  that 
position  for  approximately  five  minutes  and  then 
went  on  up  the  street  to  the  government  automobile. 

Q.     That  was  between  Eleventh  and  Twelfth? 

A.     Between  Eleventh  and  Twelfth. 

Q.  So  you  walked  the  entire  block  from  Tenth, 
to  where  the  car  was  between  Eleventh  and  Twelfth  ? 

A.     Yes,  sir.  [171] 

Q.     Now,  some  period  of  time  expired  there.  How 
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long  did  you  remain  outside  and  what  was   that 

time  f 

A.  From  the  time — what  you  want,  Mr.  Dun- 
ning, as  I  understand  it,  is  the  time  from  the  time 
Mr.  Ingoglia  and  Mr.  Ballard  entered  the  hotel 
until  the  time  that  I  entered  the  hotel? 

Q.     That  is  correct. 

A.     I  would  judge  ten  minutes,  twelve  minutes. 

Q.     Ten  or  twelve  minutes'?  A.     Yes,  sir. 

Q.  How  long  before  you  entered  the  hotel  did 
you  see  police  cars'? 

A.  That  was  a  matter  of  four  or  five  minutes — 
three  minutes. 

Mr.  Dunning:     I  have  no  further  questions. 

Q.  (By  Mr.  Karesh)  :  Mr.  Grady,  did  you  see 
how — — 

The  Court :  Just  a  minute.  Do  any  of  the  other 
defense  counsel  wish  to  ask  any  questions'? 

Mr.  Ehrlich:     No  questions. 

Mr.  Deasy:     No  questions,  your  Honor. 

Redirect  Examination 

By  Mr.  Karesh: 

Q.  Mr.  Grady,  did  you  see  how  Mr.  Ingoglia 
was  dressed  when  he  got  out  of  the  car  and  went 
into  the  lioteH  A.     Yes,  sir. 

Q.     How  was  he  dressed? 

A.  Mr.  Ingoglia  w^ore  a  gray  hat  and  a  chamois 
leather  coat,  a  sport  coat,  a  long  coat  that  came 
about  half  way  between  his  pockets  and  his  knees. 

Q.    Would  you  call  it  a  full  coaf? 
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A.  Full  coat — well,  full  coat — nearly  a  three- 
quarter-length  coat. 

Q.  By  "full"  I  mean  was  it  a  tightly-fitting 
coat  or  a  loose  coat? 

A.  It  was  a  loose  coat,  and  it  w^as  belted  in  the 
middle. 

Recross-Examination 
By  Mr.  Dunning: 

Q.     With  a  belt  in  the  middle,  did  you  say*? 

A.     Yes,  with  a  full  belt  that  was  tied  in  front. 

Q.  Mr.  Grady,  you  testified  concerning  certain 
prints,  one  in  particular  taken  from  the  Govern- 
ment's Exhibit  31  For  Identification.  How  many 
specimens  in  all  did  you  take,  fingeri^rints  ? 

A.  I  developed,  attempted  to  develop  finger- 
prints on  all  twelve  of  the  envelopes. 

Q.  How  about  the  paper  bag  that  is  referred  to 
here,  first  U.  S.  Exhibit  No.  18. 

A.     That  was  also  treated. 

Q.     This  was  also  treated  for  fingerprints? 

A.  Yes,  sir.  You  can  see  the  smudges  of  the 
fingerprints  on  there. 

Q.  Did  you  develop  your  specimens  from  this 
bag?  A.     No,  they  were  not  legible. 

Q.  There  were  not  any  fingerprints  taken  from 
this  bag? 

A.  The  fingerprints  that  were  on  that  bag  are 
not  legible  enough  to  determine  any  points  of 
comparison  so  that  they  could  [173]  be  compared 
to  some  person  or  suspect. 
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Q.  So  that  no  fingerprints  were  taken  from  this 
bag,  U.  S.  Exhibit  No.  18,  is  that  your  testimony? 

A.     Yes,  that  is  my  testimony. 

Q.     How  about  the  envelopes'? 

A.  Well,  on  the  envelopes  there  are  several 
fingerprints.  There  is  quite  a  number  of  fingerprints 
on  the  envelopes,  but  they  are  smudged  enough  to 
where  they  are  not  legible.  We  cannot  determine 
who  they  belong  to.  We  have  one  we  have  identified, 
and  we  have  several  unidentified  fingerprints,  as  I 
understand  it. 

Q.    You  have  several  unidentified? 

A.     Yes,  sir. 

Q.    What  do  you  mean  by  thaf? 

A.  Fingerprints  that  can  be  read  and  are  legible, 
but  we  just  don't  know  who  they  belong  to. 

Q.  You  don't  know  who  they  belong  to.  How 
many  of  those  do  you  have? 

A.  I  can't  sa}^  definitely.  I  think  Mr.  Green 
WAOuld  probably  be  able  to  tell  you  more  definitely. 

Q.  You  took  those  specimens  from  the  envelope, 
did  you  not? 

A.  I  developed  the  prints,  developed  the  latent 
fingerprints  that  are  on  the  package,  by  the  use  of 
silver  nitrate  solution,  and  after  the  fingerprints 
have  been  developed,  any  prints  that  contained 
enough  pattern  to  be  classified  are  compared  and 
have  had  [174]  photographs  taken  of  those. 

Q.  How  many  were  developed  sufficient  enough 
to  be  compared? 

A.     I  would  estimate  that  there  are  four  or  five. 
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Q.  Pour  or  five.  Well,  were  those  processed 
through  the  Bureau  of  Identification  in  Washing- 
ton? A.     In  New  York. 

Q.     In  New  York?  A.    Yes. 

Q.     And  you  have  been  unable  to  identify  them? 

A.  Well,  I  believe  that  there  are  three  or  four 
or  five  that  have  not  been  identified  definitely,  but 
Mr.  Green  has  handled  that  and  he  can  tell  you 
about  those. 

Q.  At  all  events,  there  are  fingerprints  of  some 
persons  other  than  these  defendants? 

A.     That  is  my  understanding. 

Mr.  Dunning :    That  is  all. 

Further  Redirect  Examination 

By  Mr.  Karesh: 

Q.  Not  all  of  the  fingerprints,  though,  are  other 
than  these  defendants  ?  A.     No. 

Q.  You  say  there  were  smudges  on  this  brown 
paper  sack,  and  therefore  you  could  not,  from  the 
brown  smudges,  draw  a  latent  fingerprint  so  that 
it  could  be  compared  with  an  exemplar ;  that  is  what 
you  mean? 

A.  Exactly.  There  are  fingerprints  on  there  to 
show  that  it  had  [175]  been  handled,  but  the  finger- 
prints are  not  of  a  quality  that  they  can  be  read  to 
determine  who  they  belong  to.  They  have  been 
smudged. 

Mr.  Karesh:     That  is  all. 

Mr.  Dunning:     No  further  questions. 

The  Court:     That  will  be  all. 
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called  as  a  witness  on  behalf  of  the  Government,  and 
being  duly  sworn  testified  as  follows: 

Direct  Examination 
By  Mr.  Karesh: 

Q.  Mr.  Bertin,  you  are  an  agent  of  the  Bureau 
of  Narcotics'?  A.     Yes,  I  am. 

Q.     You  work  for  the  United  States  Government,  . 
is  that  correct?  A.    Yes,  sir. 

Q.    You  are  assigned  to  the  San  Francisco  office  ? 

A.     Yes,  sir. 

Q.     You  work  under  Colonel  White  *? 

A.     I  do. 

Q.  You  work  with  Agents  Cass,  Grady,  and 
other  agents?  A.   .  I  do. 

Q.     How  long  have  you  been  an  agent? 

A.     Seventeen  years. 

Q.    How  long  have  you  been  in  San  Francisco? 

A.     About  eight  years. 

Q.  Were  you  an  agent  in  October  and  November 
of  last  year?  A.     Yes,  sir. 

Q.  Calling  your  attention  to  October  31,  1948, 
did  you  see  this  Cadillac  car  with  license  No. 
17-K-120,  which  is  U.  S.  Exhibit  No.  34  For  Identi- 
fication? A.     I  did. 

Q.  Where  was  the  car  the  first  time  that  you 
saw  it? 

A.  It  was  parked  on  Clay  Street,  right  off  of] 
Tenth,  on  the  east  side  of  the  street  facing  north. 
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Q.     When  you  first  saw  it  was  anyone  in  the  car  ? 

A.     No,  sir. 

Q.     Did  you  see  then  someone  come  in  the  car? 

A.     I  did. 

Q.     Who  did  you  see  get  in  the  car? 

A.     The  defendant  Ballard. 

Q.     By  Ballard,  whom  do  you  mean,  Mr.  Bertin? 

A.     The  man  second  from  Mr.  Leeper  there. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  identified  the  defendant  Ballard? 

Q.     Did  Ballard  drive  away  in  the  car? 

A.     He  did,  yes. 

Q.  Later  on  did  you  see  this  car  with  the  license 
number  17-K-120  in  the  vicinity  of  the  Clay-Ten 
Hotel?  A.     Yes,  I  did.  [177] 

Q.     Where  was  it? 

A.  It  pulled  up  just  a  little  beyond  the  entrance 
of  the  Clay-Ten  Hotel  north  and  parked. 

Q.  It  came  around  the  corner  of  Tenth,  moved 
toward  Eleventh  and  parked,  is  that  right? 

A.     That  is  right. 

Q.     Whom  did  you  see  in  the  car? 

A.     I  saw  the  defendant  Ballard 

Q.  You  have  already  identified  Ballard.  Whom 
else  did  you  see?  A.     McDonough. 

Q.     Which  is  McDonough? 

A.     The  man  next  to  Ballard. 

Mr.  Karesh:  May  the  record  show  the  witness 
has  identified  the  defendant  McDonough. 

Q.     And  who  else? 
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A.  The  defendant  Ingoglia  sitting  next  to  Mc- 
Donough. 

Mr.  Karesli :  Let  the  record  show,  if  your  Honor 
please,  the  witness  has  identified  the  defendant  In- 
goglia, who  was  driving  the  car. 

Mr.  Dunning :     Who  was  driving  the  car  f 

Mr.  Karesh:    Yes. 

Mr.  Dunning :  Pardon  me.  I  do  not  helieve  that 
is  the  testimony. 

Mr.  Karesh:  I  asked  him  who  was  driving  the 
car. 

Mr.  Deasy:  Let  the  record  show  ''the  defendant 
Ingoglia,  who  was  driving  the  car."  [178] 

Mr.  Karesh:  No,  I  stopped  there.  I  said,  "Who 
was  driving  the  car?" 

A.     The  defendant  Ballard  was  driving  the  car. 

Q.  (By  Mr.  Karesh)  :  Where  was  McDonough 
in  the  car? 

A.  He  was  sitting  in  the  center  of  the  front 
seat. 

Q.    Where  was  Ingoglia  ? 

A.  On  the  right  side  of  the  front  seat,  sitting  on 
the  right  side. 

Q.     Who  got  out  of  the  car? 

A.     Ingoglia  and  Ballard. 

Q.     Who   remained   in   the   car? 

A.     McDonough. 

Q.    Where  did  Ingoglia  and  Ballard  go? 

A.     Went  into  the  Clay-Ten  Hotel. 

Q.  Did  the  defendant  McDonough  get  into  the 
driver's  seat?  A.     Yes. 
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Q.  How  far  away  from  them  were  you  when 
this  happened,  when  they  got  out  of  the  car? 

A.  I  was  just  walking  by  when  the  car  was 
parked. 

Q.     By  Eleventh  and  Clay  Street? 

A.     Yes,  going  towards  Tenth. 

Q.  Did  you  have  a  conversation  with  the  defend- 
ant McDonough  after  October  31,  1948? 

A.     Yes,  I  did. 

Q.  Where  did  the  conversation  take  place? 
When  and  who  was  [179]  present  when  it  took 
place  ? 

A.  On  November  15th  in  the  U.  S.  Marshal's 
office  on  the  second  floor  of  this  building. 

Mr.  Karesh:     If  your  Honor  please,  we  ask 

The  Court:  Yes,  this  conversation  will  be  re- 
ceived as  simply  and  solely  against  the  defendant 
McDonough.  It  is  not  evidence  against  any  of  the 
other  defendants. 

Q.  (By  Mr.  Karesh)  :  What  was  the  conversa- 
tion ? 

A.  I  was  typing  the  information  on  the  back  of 
the  fingerprint  card  of  McDonough 's. 

Q.     Yes. 

A.  And  he  made  the  remark  he  did  not  know 
why  they  got  him  into  this. 

Q.     Go  ahead. 

A.  That  he  didn't  know  any  of  these  people  we 
arrested  except  Ballard. 
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Q.     He  said  he  didn't  know  any  of  these  people 

you  had   arrested   except   Ballard? 

A.     Ballard.  « 

Mr.  Karesh:     That  is  all.  i 

Cross-Examination 

By  Mr.  Dunning:  % 

Q.  There  was  nothing  unusual  about  Mr.  Ingog- 
lia  getting  out  of  the  car,  was  there? 

A.  He  got  out  of  the  car  on  the  right  side,  the 
normal  way. 

Q.  You  saw  no  package  or  any  other  object  upon 
his  person  ?  [180]  A.     No,  I  did  not. 

Q.  How  long  a  period  of  time  would  you  say  it 
was,  Mr.  Bertin,  from  the  time  Mr.  Ballard  came 
out  of  the  car,  came  out  of  the  Clay-Ten  Hotel, 
imtil  the  time  he  returned? 

A.  Well,  I  would  estimate  around  twenty 
minutes  or  so. 

Q.     Around  twenty  minutes  or  so  ?  A.     Yes. 

Q.  How  long  a  period  of  time  would  you  say 
expired  from  the  time  Ballard  first  came  out  of  the 
Clay-Ten  Hotel  and  was  follow^ed  by  the  informer 
Mallabee  ? 

A.     I  didn't  see  the  informer  follow. 

Q.     You  did  not?  A.     No. 

Mr.  Karesh:  There  is  no  such  testimony.  Do 
you  mean  followed  in  the  sense  of  pursuit? 

Mr.  Dunning :     I  mean  come  out  of  the  hotel. 

The  Witness:  You  mean  followed  out  of  the 
hotel? 
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Q.  (By  Mr.  Dunning)  :  Followed  out  of  the 
hotel. 

A.     About  five  minutes  or  maybe  a  little  more. 

Cross-Examination 
By  Mr.  Deasy: 

Q.  You  say  on  the  first  occasion  you  saw  the 
Cadillac  there  was  no  one  in  it,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  then  you  say  a  gentleman  whose  name 
is  Ballard  came  out  and  got  in  the  car?  [181] 

A.     Yes,  sir. 

Q.  You  say  his  name  was  Ballard.  At  the  time 
you  saw  him  coming  out  of  the  hotel  did  you  know 
his  name  was  Ballard  f  A.     No,  I  did  not. 

Q.  That  is  the  name  you  subsequently  discovered 
belongs  to  him?  A.     That  is  right. 

Q.  When  was  the  first  occasion  you  had  ever  seen 
Mr.  Ballard,  as  near  as  you  can  recall? 

A.  When  he  came  out  of  the  hotel  and  got  in  the 
Cadillac  car. 

Q.     On  October  31,  1948?  A.     Yes. 

Q.  And  you  have  been  actively  in  the  Bay  Area 
for  eight  years  as  a  narcotic  agent,  is  that  correct? 

A.     Yes,  sir. 

Mr.  Deasy:     That  is  all.    Thank  you  very  much. 

Q.  (By  Mr.  Karesh) :  By  the  way,  how  was 
Mr.  Ingoglia  dressed? 

The  Court :  Do  any  of  the  other  counsel  for  the 
defendants  wish  to  examine? 
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Mr.  Kernes:     No  questions,  your  Honor. 
Mr.  Karesh :     Pardon  me,  your  Honor. 

Redirect  Examination 
By  Mr.  Karesh: 

Q.     How  was  lie  dressed? 

A.    May  I  have  that  question  again? 

Q.  How  was  Ingoglia  dressed  when  he  came  out 
of  the  hotel  and  went  into  the  car  on  October  31st  ? 

A.  He  was  wearing  a  chamois  tan-colored  sport 
coat  with  a  belt  and  he  had  tan  slacks  and  tan  sport 
shirt. 

Q.  Did  you  see  pictures  of  Ingoglia  before  that 
time?  A.     No,  I  had  not. 

Mr.  Dunning:  I  will  object  to  that  as  incom- 
petent. 

The  Court :     The  answer  is  in. 

Mr.  Karesh :     That  is  all. 

LOUIS  VINCENT  SOUZA 

called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn  testified  as  follows: 

Q.     (By  the  Clerk):     What  is  your  full  name? 

A.     Louis  Vincent  Souza. 

Direct  Examination 
By  Mr.  Karesh: 

Q.     Mr.  Souza,  where  do  you  reside? 

A.     1135  Seventy-seventh  Avenue,  Oakland. 

Q.     How  long  have  you  resided  there? 

A.     Since  about  1943. 

Q.     Are  you  married?  A.     I  am. 
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Q.     You  live  with  you  wife  ?  A.     I  do. 

Q.     At  the  address  you  just  mentioned? 

A.     I  do. 

Q.     Do  you  have  any  children'?  [183] 

A.     Not  living  with  me  at  the  home,  no. 

Q.     What  is  your  occupation? 

A.     Tavern  owner. 

Q.     Where  is  the  tavern? 

A.     1218  Franklin,  Oakland. 

Q.     You  have  a  phone?  A.     I  have. 

Q.     At  your  home?  A.     I  have. 

Q.     What  is  the  i)hone  number? 

A.     Lochaven  9-5281. 

Q.  Did  you  have  such  a  phone  in  your  house 
in  September,  1948? 

A.     Just  about  that  time  it  went  in. 

Q.     In  October  you  had  the  phone  in? 

A.     Yes. 

Q.  Did  you  have  the  phone  in  your  house  on 
October  20,  1948?  A.     I  did.  [184] 

Q.  And  that  is  number  Lockhaven  9-5281,  is  that 
right?  A.     Yes,  sir. 

Q.     Do  you  know  the  defendant  McDonough? 

A.     I  do. 

Q.     Do  you  recognize  him  in  the  courtroom? 

A.     I  do. 

Q.     Point  him  out  to  the  Court,  please,  and  jury. 

A.     The  third  one  to  the  left. 

Mr.  Karesh:  May  the  record  show,  if  Your 
Honor  please,  that  the  witness  has  identified  the 
defendant  McDonough. 
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Q.     How  long  have  you  known  him? 

A.     About  eleven  months. 

Q.  Calling  your  attention  to  September  of  1948, 
did  you  have  a  conversation  with  him  about  a 
Cadillac  automobile'?  A.    Yes. 

Q.     Where  did  the  conversation  take  place? 

A.     My  bar. 

Q.     What  was  that?  A.     At  my  bar." 

Q.     Who  was  present  when  it  took  place? 

A.     Oh,  I  couldn't  say. 

Mr.  Deasy:     I  am  sorry,  I  didn't  hear  you. 

A.     I  couldn't  say. 

Q.  (By  Mr.  Karesh) :  Anyone  else  partici- 
pating in  the  conversation  about  the  car,  or  just 
yourself  and  Mr.  McDonough?  [185] 

A.  Oh,  it  was  just  talking  about  buying  an 
automobile,  I  was  going  to  buy  a  Cadillac. 

Mr.  Deasy:     I  don't  believe  that  is  responsive. 

Q.  (By  Mr.  Karesh)  :  No.  I  asked  you  if  any- 
one else  was  participating  in  the  conversation  be- 
sides yourself  and  McDonough,  the  conversation 
about  the  automobile.   What  is  the  answer? 

A.     No. 

Q.  Just  tell  us  as  best  you  remember  it,  what 
the  conversation  was,  about  the  Cadillac  car  between 
yourself  and  McDonough. 

Mr.  Dunning:  I  will  object  to  the  question  as 
being  outside  the  presence  of  Ingoglia  and  hearsay. 

Mr.  Deasy:     I  urge  the  same  objection. 

The  Court:     I  will  receive  it  merely  as  against 
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the  defendant  McDonougli  who  had  the  conversa- 
tion, with  the  understanding-  that  later  on  the 
ruling  may  be  expanded  to  include  any  defendants 
related  in  the  conversation  if  connected  up.  Go 
ahead. 

Q.  (By  Mr.  Karesh)  :  What  was  the  conversa- 
tion ? 

A.  Well,  it  is  pretty  hard  to  say,  because  we 
were  just  talking  about  buying  an  automobile,  a 
Cadillac,  and  he  just  mentioned  Leeper  had  one  for 
sale,  and  that  was  all  the  conversation  was.  I  tried 
to  contact  Leeper  and  I  couldn't  get  him. 

Q.     By  "Leeper  who  do  you  mean? 

A.     Right  over  there. 

Q.     The  man  sitting  here,  the  man  with  the  cane  % 

A.  That  is  the  only  conversation  I  had.  I  didn't 
even  get  to  [186]  talk  to  him. 

Q.  Do  I  understand  you  had  a  conversation  in 
September  with  Mr.  McDonough  about  a  Cadillac 
automobile  and  he  said  Leeper  had  a  Cadillac  auto- 
mobile, is  that  correct,  and  you  tried  to  get  in  touch 
with  Leeper*?  A.     Yes,  sir. 

Q.     Where  did  you  call  Leeper  from? 

A.     My  bar. 

Q.  Did  you  ever  have  any  phone  conversation 
with  Mr.  Leeper?  A.     I  did  not. 

Q.  On  October  20,  1948  did  you  have  a  phone 
conversation  with  Mr.  Leeper  over  your  home 
phone?  A.     I  never  did. 

Q.    Now,  tell  me,  did  Mr.  McDonough  ever  visit 
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and  stay  in  your  home  in  October  1948? 

A.     Yes,  he  used  to  visit  there. 

Q.  He  used  to  visit  there,  or  did  he  sleep  there 
on  many  occasions'? 

A.     He  stayed  there,  but  he  wasn't  living  there. 

Q.  What  do  you  mean  by  "he  stayed  there,  but 
he  wasn't  living  there'"? 

A.    Well,  a  girl  friend  was  living  at  the  house. 

Q.  In  other  word,  you  say  he  stayed  there,  he 
slept  there  many  times,  did  he  not,  in  October? 

A.     Yes.  [187] 

Q.     And  he  had  the  use  of  the  phone,  did  he  not  ? 

A.  Yes,  the  phone  was  there  in  the  house.  Any- 
body could  use  it. 

Mr.  Karesh:     That  is  all. 

Mr.  Deasy:  No  questions  for  Ballard  and 
Leeper. 

Mr.  Dunning:  No  questions  as  far  as  Ingoglia 
is  concerned. 

Mr.  Ehrlich:     No  questions. 

Mr.  Kernes:     No  questions. 

Q.  (By  Mr.  Karesh)  :  Could  I  ask  you  just  one 
more  question:  The  agents  came  down  to  see  you 
about  the  defendant  McDonough,  did  they  not,  some 
time  after  October  31? 

A.  Well,  I  don't  know  what  date  it  was,  they 
just  came  in  like  a  bunch  of  Comanche  Indians  and 
arrested  me,  if  that  is  what  you  want  to  know. 

Q.     They  arrested  you? 

A.     They  didn't  do  nothing  else. 

Q.     They  took  you  to  jail? 
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A.  No,  they  didn't  take  me  to  jail,  they  took  me 
to  my  house  and  searched  my  house. 

Q.     They  were  looking  for  whom*? 

A.     I  don't  know  who  they  were  looking  for. 

Q.  Did  they  ask  you  about  McDonough  and 
where  he  was"? 

A.     Yes,  they  asked  me  about  McDonough. 

Q.  And  they  went  out  there  to  your  house  to  see 
if  he  was  there?  A.     No. 

Q.     What  did  they  go  there  for?  [188] 

A.     They  just  said  they  wanted  to  go  to  the  house. 

Mr.  Deasy:  Just  a  moment.  Objected  to  as  call- 
ing for  an  opinion  and  conclusion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Karesh)  :  Anyway,  they  looked  in 
your  house,  is  that  correct?  A.     Yes. 

Q.     And  Mr.  McDonough  wasn't  there? 

A.  No.  He  hadn't  been  there  for  three  or  four 
days. 

Q.  When  did  you  see  McDonough  again  after 
the  officers  came  out  to  your  house? 

A.     It  was  after  he  was  released  on  bail. 

Q.     Did  you  have  a  conversation  with  him? 

A.     I  did. 

Q.     You  got  into  an  argument,  did  you? 

Mr.  Deasy:  Just  a  second.  Objected  to  on  the 
ground  that  is  calling  for  a  conclusion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Karesh)  :  You  had  a  discussion 
with  him.   What  was  the  discussion? 
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Mr.  Deasy:  Just  a  moment.  On  behalf  of  Bal- 
lard and  Leeper,  I  object  as  hearsay. 

The  Court:  It  is  received  only  against  the  de- 
fendant McDonough. 

Mr.  Dunning:  I  will  object  to  it  as  far  as  the 
defendant  [189]  Ingoglia  is  concerned  on  the 
ground  it  is  calling  for  a  conversation  after  the 
completion  of  the  so-called  conspiracy. 

The  Court:  I  am  receiving  this  solely  against 
the  defendant  McDonough. 

Mr.  Karesh:     We  are  so  offering  it. 

Q.     Go  ahead.  What  was  it? 

A.  Well,  I  got  very  angry  about  the  whole  situ- 
ation and  I  asked  him  to  leave,  him  and  the  girl 
that  was  staying  at  my  house  after  he  got  out  on 
bail,  so  they  packed  their  clothes  and  left. 

Q.     Didn't  you  discuss  the  trouble  he  was  in? 

A.     What  is  it? 

Q.     Didn't  you  discuss  the  trouble  he  was  in? 

A.  No,  I  asked  him  what  was  the  beef  about — 
in  fact,  I  knew  what  it  was  about  after  the  officers 
told  me — so  it  got  one  word  after  another  and  he 
thought  I  put  the  finger  on  the  girl,  and  that  was  it, 
and  I  didn't  have  nothing  to  do  with  it  at  all. 

Q.  You  told  him  you  didn't  put  the  finger  on 
her?  A.     I   did. 

Mr.  Karesh :     That  is  all. 

Mr.  Deasy:  No  questions  for  Leeper  and  Bal- 
lard. 

Mr.  Kernes:  No  questions  on  behalf  of  the  de- 
fendant McDonough. 
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Mr.  Dunning:  No  questions  on  behalf  of  the 
defendant  Ingoglia. 

Mr.  Ehrlich:     No  questions. 

The  Court:  Apparently  there  are  no  questions 
on  cross-examination.  [190]  You  may  leave. 

Mr.  Karesh:     Mrs.  Souza. 

MRS.  ELIZABETH  SOUZA 

called  for  the  United  States;  sworn. 

Direct  Examination 
By  Mr.  Karesh: 

Q.     Where  do  you  reside,  Mrs.  Souza? 

A.     At  1135  77th  Avenue. 

Q.     In  what  city?  A.     In  Oakland. 

Q.     Your  husband  is?  A.     Louis  Souza. 

Q.  He  is  the  gentleman  who  just  came  in  and 
out  of  the  courtroom?  A.     Yes,  he  is. 

Q.     And  do  you  have  a  phone  at  your  house  ? 

A.    Yes. 

Q.     Do  you  know  your  phone  number? 

A.     It  is  Lockhaven  9-5281. 

Q.  How  long  have  you  had  that  phone  in  your 
residence  ? 

A.     I  couldn't  say,  I  don't  recall. 

Q.     It  was  there  in  September,  September  1948? 

A.     Yes,  I  think  so. 

Q.     October  1948?  A.     Yes. 

Q.     Calling  your  attention  to  October  1948,  did 
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you  at  any  time  [191]  from  Lockliaven  9  what  is  it, 

5281?  A.    Yes. 

Q.     have  a  phone  conversation  with  a  man 

named  Raymond  Leeper? 

A.     No,  I  never  have. 

Q.  You  never  phoned  him  and  he  never  phoned 
you  and  you  never  spoke  to  him  on  the  phone  *? 

A.  No. 

Q.  I  call  your  particular  attention  to  October 
20,  1948,  you  never  had  any  conversation  with  him 
over  the  phone  Lockhaven  9-5281  on  that  day'? 

A.     No. 

Q.     He  never  called  you  ?  A.     No,  sir. 

Q.     Never  spoke  to  you?  A.     No,  sir. 

Q.  You  know,  of  course,  Mr.  McDonough,  do  you 
not?  A.     I  don't  know  the  name. 

Q.  You  knew  him  by  the  name  of  Red,  didn't 
you?  A.     Yes. 

Q.  You  know  Red.  Did  Red  stay  at  your  house 
for  a  while? 

A.     Well,  at  times  he  stayed  there. 

Q.     During  October  1948? 

A.     Well,  I  think  so,  he  was  there  at  times. 

Q.     Spent  the  night  there,  did  he  not? 

A.     Yes.  [192] 

Q.     He  had  the  use  of  your  phone,  didn't  he? 

A.     Well,  yes. 

Q.     He  used  to  receive  calls  there,  didn't  he? 

A.  Well,  I  don't  really  know,  I  don't  remem- 
ber. They  all  used  the  phone,  everybody  in  the 
house  used  the  phone. 
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Q.     Who  was  there  in  the  house  at  that  time? 

A.     My  husband  and  I  and  one  of  my  girl  friends. 

Q.    who  lived  there,  and  McDonough"? 

A.    Yes. 

Q.     That  is  all  that  were  in  the  house? 

A.     Yes. 

Mr.  Karesh :     That  is  all. 

Mr.  Kerne&:     No  questions  on  behalf  of  the  de- 
fendant McDonough. 

Mr.  Deasy:     No  questions  on  behalf  of  Ballard 
and  Leeper. 

Mr.  Dunning:     No  questions. 

Mr.  Ehrlich:     No  questions. 

The  Court:     That  is  all. 

(Thereupon   an   adjournment   was   taken  to 
2:00  o'clock  p.m.) 

Afternoon  Session 
Wednesday,  June  8,  1949,  2:00  o 'Clock 
Mr.  Karesh :     Call  Mrs.  LaFevar. 

GENEVA  LaFEVAR 

called  for  the  United  States ;  sworn. 

Q.     (By    the     Clerk) :     What    is    your    name, 
please  ? 
A.     Geneva  LaFevar. 

Direct  Examination 
By  Mr.  Karesh: 

Q.    What  did  you  say  your  name  was,  please? 
A.     Geneva  LaFevar. 
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Q.     Are  you  Miss  or  Mrs.  *?  A.     Mrs. 

Mr.  Dunning:     I  didn't  get  that  answer. 

Mr,  Deasy:     Will  you  speak  up  louder? 

Mr.  Dunning:  Will  you  read  the  last  answer, 
Mr.  Reporter? 

(Record  read.) 

Q.  (By  Mr.  Karesh)  :  Are  you  living  with  your 
husband  or  divorced?  A.     Divorced. 

Mr.  Dunning:  I  didn't  get  that  last  answer.  May 
I  have  that  again? 

The  Court:  Now,  can't  you  speak  up  a  little 
louder  ?  Not  even  the  Reporter  can  hear  you.  These 
gentlemen  down  here  and  everybody  have  to  hear 
you. 

Mr.  Deasy:     May  I  have  that  last  answer  read? 

The  Clerk:     She  said  she  was  divorced.  [194] 

Q.  (By  Mr.  Karesh)  :  Did  you  live  in  Oakland 
in  1948?  A.     I  did. 

Q.  And  when  did  you  first  come  to  live  in  Oak- 
land? A.     In  February  1948. 

The  Court:     Can't  you  speak  louder? 

A.     I  am  sorry. 

Mr.  Dunning :     May  I  have  the  last  answer  read  ? 

The  Court:     February  1948  was  the  answer. 

Q.  (By  Mr.  Karesh)  :  And  did  you  have  a  job 
in  Oakland?  A.    Yes,  I  had  one. 

Q.    And  what  job  did  you  have? 

A.  Cashier  at  the  Mayflower  Restaurant  and  I 
worked  at  various  restaurants. 

Q.  And  where  did  you  come  from?  Where  is 
your  home?  A.     Ohio. 
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Q.     What  city  in  Ohio'?  A.     Akron. 

Q.  Now,  do  you  know  a  man  by  the  name  of 
Ingoglia?  A.     I  do. 

Q.     Do  you  know  his  full  name  ? 

A.     Andrew  Ingoglia. 

Q.     Do  you  know  him  by  any  other  name  ? 

A.     Andy  Bruno. 

Q.     What  was  that?   I  couldn't  hear  you. 

A.     Andy  Bruno.  [195] 

Q.  And  how  long  have  you  known  Mr.  Ingoglia 
or  Mr.  Bruno?  A.     Since  September  1948. 

Q.     (By  the  Court):     September  of  what  year? 

A.     September  of  1948. 

Q.  (By  Mr.  Karesh)  :  And  how  did  you  happen 
to  meet  Mr.  Ingoglia? 

A.  Well,  I  was  working  in  barbershop  and  I  met 
him  through  a  friend  of  mine,  a  manager. 

Mr.  Deasy:  I  am  sorry,  I  didn't  hear  that.  May 
I  have  that  answer  read? 

The  Court:  She  said  she  was  working  in  a 
barbershop  and  she  met  him  through  a  friend. 

A.    that  was  working  in  the  barbershop. 

Q.  (By  Mr.  Karesh)  :  What  barbershop  was 
that  ?  A.     Harry  Bank  on  Franklin  Street. 

Q.     Is  that  in  Oakland,  Mrs.  LaFevar? 

A.    Yes. 

Q.  Now,  the  man  you  say  you  met,  Mr.  Ingoglia,^ 
do  you  recognize  him  in  the  courtroom  ? 

A.     Yes. 

Q.     I  couldn't  hear  you,  I  am  sorry. 
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A.    Yes. 

Q.  And  will  you  point  Ingoglia  out  to  the  Court 
and  the  members  of  the  jury'? 

A.     He  is  the  fourth  person  sitting  to  my  right. 

Q.  This  gentleman  here  with  his  hand  on  his 
face?  [196]  A.    Yes. 

Mr.  Karesh :  May  the  record  show,  Your  Honor, 
that  the  witness  has  identified  the  defendant  Andy 
Ingoglia  also  known  as  Andy  Bruno. 

Q.  Did  you  start  keeping  company  with  Mr. 
Ingoglia  after  you  met  him  in  September  1948  ? 

A.     Yes. 

Q.     And  where  did  you  live  at  that  time? 

A.    At  the  Travelers  Hotel. 

Q.     And  where  is  the  Travelers  Hotel? 

A.     In  Oakland? 

Q.  And  do  you  know  where  Mr.  Ingoglia  lived 
when  you  met  him? 

A.  When  I  met  him  he  was  living  at  the  St. 
Marks  and  then  later  he  moved  to  the  Lakeside 
Hotel. 

Q.     I  didn't  hear  that. 

A.  When  I  met  him  he  was  living  at  the  St. 
Marks  Hotel 

Mr.  Dunning:     St.  Marks? 

A.     and    later    he    moved    to    the    Lakeside 

Hotel. 

Q.  (By  Mr.  Karesh)  :  Both  those  hotels  in  Oak- 
land? A.     Yes. 

Q.     After  September,  after  you  met  Mr.  Ingoglia 
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in  September  of  1948,  did  you  keep  steady  company 

with  him?  A.     Yes. 

Q.     Did  he  visit  you  in  your  apartment? 

A.     Yes.  [197] 

Q.     More  than  one  occasion?  A.     Yes. 

Q.    Would  you  say  often?  A.     No. 

Q.  How  many  times  would  you  say  you  visited 
him  a  week? 

A.     I  saw  him  practically  every  day. 

Q.     And  did  you  stay  late  in  his  apartment? 

A.    Yes. 

Q.     Did  he  come  and  visit  you  in  your  apartment? 

A.     On  various  occasions. 

Q.     What  is  that?  A.    Various  occasions. 

Q.  In  other  words,  you  visited  each  other  in  your 
respective  places  where  both  of  you  were  staying, 
is  that  correct?  A.     Yes. 

Q.     Did  you  drive  an  automobile  at  that  time? 

A.    Yes. 

Q.  Whose  automobile  was  it  that  you  were  driv- 
ing? A.     Mr.  Ingoglia's. 

Q.     Mr.  who?  A.     Mr.  Ingoglia's. 

Q.  Did  you  ever  go  out  and  j^urchase  some  milk 
sugar  for  anyone  during  1948?  A.     Yes. 

Q.  Do  you  recall  about  when  it  was  in  1948 
that  you  purchased  [198]  some  milk  sugar? 

A.  The  latter  part  of  November  or  the  first 
of  December. 

Q.     Where  did  you  purchase  it? 

Mr.  Dunning:  Just  a  moment.  I  didn't  hear  the 
answer.  Your  Honor. 
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The  Court:  The  latter  part  of  November  or  the 
first  part  of  December. 

Q.  (By  Mr.  Karesh)  :  Where  did  you  purchase 
the  milk  sugar  from? 

A.     A  drugstore  in  Berkeley. 

Mr.  Dunning:  Just  a  moment.  I  am  going  to 
object  to  that  as  calling  for  evidence  that  transpired 
after  the  completion  of  this  crime,  a  date  in  No- 
vember or  December.  The  crime  is  alleged  to  have 
been  committed  on  October  31,  1948. 

The  Court:     I  fail  to  see  the  materiality. 

Mr.  Karesh:  I  think,  Your  Honor,  it  has  to  do 
with  the  pattern  or  type  of  crime  here.  The  chemist 
has  specified  that  in  the  narcotics  that  he  examined 
there  was  a  reduced  sugar,  and  milk  sugar  is  a 
reduced  sugar. 

Mr.  Dunning:  I  contend,  Your  Honor,  it  is  re- 
mote and  outside  the  issues  of  this  case.  It  appar- 
ently concerns  itself  with  a  transaction  that  has 
nothing  to  do  with  the  charge  in  the  indictment. 

The  Court:     It  is  too  speculative.   Sustained. 

Q.  (By  Mr.  Karesh) :  Did  you  have  a  conversa- 
tion with  Mr.  Ingoglia  about  narcotics'?  [199] 

Mr.  Dunning:  Just  a  moment.  I  will  ask  that 
the  time  and  place  be  fixed. 

The  Court:      Yes. 

Mr.  Karesh :     I  am  about  to  fix  it. 

Q.     Did  you  have  a  conversation  with  him  ? 

A.     Yes. 

Q.     About  when  did  the  conversation  take  place? 
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A.  Well,  about  the  same  time,  just  a  few  days 
prior  to  the  time  that  I  bought  the  milk  sugar. 

Mr.  Deasy :  Could  we  have  the  latter  part  of  the 
answer  read*?  I  didn't  hear  it. 

The  Court:  "About  the  same  time,  a  few  days 
before  I  bought  the  milk  sugar." 

Mr.  Deasy:     Thank  you. 

Q.  (By  Mr.  Karesh)  :  Would  you  say  that  was 
in  November  of  1948'?  A.     Yes. 

Q.  Can  you  fix  that  in  relation  to  the  time  that 
Mr.  Ingoglia  was  arrested  on  this  narcotic  charge? 

Mr.  Dunning:  I  will  object  to  that  as  calling 
for  a  conclusion  and  opinion  of  the  witness.  The 
indictment  specifies  the  date  of  tlie  arrest 

The  Court:  Well,  it  assumes  something  not  in 
evidence  that  she  knew  when  he  was   arrested. 

Q.  (By  Mr.  Karesh)  :  I  will  withdraw  the  ques- 
tion and  ask  you  do  you  know  when  he  was  ar- 
rested? [200]  A.    Yes. 

Q.     Yes?  A.     Yes. 

Q.  Did  he  talk  to  you,  Mr.  Ingoglia,  about  his 
arrest?  A.     After  his  arrest,  yes. 

Q.     How^  long  after  his  arrest  did  he  talk  to  you  ? 

Mr.  Dunning:  Now,  I  am  going  to  object  to  any 
conversation  had  after  the  arrest  of  this  defendant. 

The  Court:  Yes,  any  conversation,  any  testi- 
mony concerning  a  conversation  this  witness  had 
with  Ingoglia  is  received  solely  and  exclusively  as 
against  the  defendant  Ingoglia  and  is  not  evidence 
against  any  of  the  other  defendants  in  the  case. 


208  John  Stoppelli  vs. 

(Testimony  of  Geneva  LaFevar.) 

Mr.  Dunning:  I  am  objecting  further,  Your 
Honor,  on  the  ground  that  it  is  calling  for  a  con- 
versation outside  the  issues  of  this  case,  remote  and 
at  a  time  when  the 

The  Court:  I  don't  know  what  the  conversation 
is  about.   It  may  bear  directly  on  this  case. 

Mr.  Dunning:  However,  the  time  has  been  fixed 
as  of  November  or  December,  a  time  after  the  com- 
pletion of  the  alleged  conspiracy  and  the  offense 
alleged  in  the  indictment.  Upon  that  ground  I  ask 
that  the  conversation  go  out. 

Mr.  Karesh:     I  thought  she  said 

The  Court:  Mr.  Dunning,  if  there  is  an  admis- 
sion made  by  this  defendant  that  she  is  going  to 
relate,  that  certainly  would  be  pertinent  whether 
made  after  the  consummation  of  the  alleged  [201] 
offenses.   Proceed.  . 

Q.  (By  Mr.  Karesh) :  How  long  after  the 
arrest  would  you  say  this  conversation  took  place? 

A.     About  two  weeks. 

Q.    Where  was  it  the  conversation  took  place? 

A.  Mr.  Ingoglia  had  contacted  me  approximately 
two  weeks  after  he  had  been  released  from  prison 
and  that  is  when  it  took  place. 

Q.  You  mean  he  had  been  released  on  bail  on 
this  charge?   That  is  what  you  mean,  don't  you? 

A.    Yes. 

Q.  Where  were  you  and  where  was  he  when  the 
conversation  took  place? 

A.     In  various  places. 
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Q.  No,  I  mean  one  particular  conversation  in 
which  he  discussed  his  arrest  with  you.  You  say 
such  a  conversation  took  place.  Where  were  the 
two  of  you  when  it  took  place? 

A.  Well,  when  we  were  driving  around  in  the 
car  and  when  I  first  met  him  it  had  been  brought  up. 

Q.  Now,  you  say  when  you  first  met  him  after 
his  arrest  you  say  the  conversation  was  brought 
up  about  the  arrest.  You  say  you  think  you  were 
driving  in  your  automobile  or  in  the  automobile. 
Anyone  else  in  the  automobile,  Mrs.  LaFevar,  when 
this  took  place?  A.     No.  [202] 

Q.  All  right.  Now  tell  the  jury  as  best  you  can 
remember,  and  the  Court,  just  what  was  said. 

A.    Well, 

The  Court :  Speak  up,  please,  so  we  can  all  hear 
you. 

A.  When  he  contacted  me  the  first  thing,  nat- 
urally, was  the  case,  was  brought  up,  so  I  asked  him 
a  few  questions  and  he  told  he,  he  says,  well,  he 
says,  the  law  didn't  catch  him  with  anything,  but 
he  was  going  to  beat  the  rap.   That  is  all. 

Q.  (By  Mr.  Karesh)  :  Now  didn't  he  say  some- 
thing to  you,  Mrs.  LaFevar,  other  than  that? 
Wasn't  there  anything  else  said? 

A.  At  that  previous  time  I  don't  think  so.  I 
don't  remember. 

The  Court:     Speak  up.  What  is  it? 

A.  I  can't  remember  right  now;  I  can't  recall 
right  now. 
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Q.  (By  Mr.  Karesh)  :  Well,  wasn't  there  some 
conversation  about  your 

Mr.  Dunning:  Just  a  moment.  I  am  going  to, 
object  to  this  as  leading  and  suggestive  and  an 
apparent  attempt  on  the  part  of  the  prosecutor 
to  coach  the  witness. 

Mr.  Karesh:     I  am  not  coaching  the  witness. 

Mr.  Dunning:  Objected  to  as  leading  and  sug- 
gestive, Your  Honor. 

Q.     (By  Mr.  Karesh) :     I  asked  you 

A.     He  has  told  me 

Q.     Go  ahead;  what  did  you  say? 

A.     He  has  told  me  that  more  than  once.  [203] 

Q.     (By  the  Court)  :     He  told  you  what? 

Q.     (By  Mr.  Karesh) :     Told  you  what? 

A.     That  he  was  going  to  beat  this  case. 

Q.  (By  the  Court)  :  Was  there  anything  else 
he  told  you  about  this  case? 

A.     Yes,  he  was  also  in  the  narcotic  traffic. 

Mr.  Kernes:  Would  the  Reporter  repeat  that 
last  portion  of  the  answer?  ^ 

The  Court:  "Also  he  said  he  was  in  the  narcotic 
traffic." 

Q.  (By  Mr.  Karesh) :  Did  you  ever  ask  him 
where  the  narcotics  came  from? 

A.     He  has  told  me. 

Q.     What  did  he  tell  you? 

A.     They  came  from  New  York. 

Mr.  Dunning:  Just  a  moment.  I  object.  The 
time  and  place  of  the  conversation 
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Mr.  Karesh:     Yes,  I  am  sorry. 

The  Court :      Yes. 

Q.  (By  Mr.  Karesh)  :  Where  and  when  did  the 
conversation  take  place  about  the  narcotics  coming 
from  New  York? 

A.     When  he  lived  at  the  55th  Avenue  Motel. 

Q.    About  what  time  was  that? 

A.     This  was  just  a  few  weeks  before  Christmas. 

Mr.  Dunning:     Pardon  me,  I  didn't  hear  that. 

The  Court:  ^Must  a  few  weeks  before  Christ- 
mas." [204] 

Q.  (By  Mr.  Karesh)  :  What  did  he  say  about 
the  narcotics  from  New  York"? 

A.  Well,  he  said  someone's  bringing  some  nar- 
cotics in  from  New  York. 

Mr.  Dunning:  Just  a  moment.  I  am  going  to 
ask  this  go  out  as  incompetent,  irrelevant  and  im- 
material and  not  within  the  issues  of  this  case. 

The  Court:     Motion  denied. 

Mr.  Deasy:  Your  Honor's  ruling  in  connection 
with  this  testimony  too  is  it  is  admissible  only  as 
to 

The  Court:  I  so  explained  it  to  the  jury.  It  is 
admissible  solely  against  the  one  defendant  Ingoglia. 

Q.  (By  Mr.  Karesh) :  Did  you  ever  see  Mr. 
Ingoglia  at  any  time  with  any  uarcotics  in  his 
possession  ?  A.     Yes. 

Mr.  Dunning:  Just  a  moment.  I  ask  the  time 
and  place  be  fixed. 

The  Court:     Yes. 
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Q.  (By  Mr.  Karesli)  :  You  say  your  answer  is 
yes.   Will  you  fix  the  time  and  who  was  present? 

A.  The  person  who  brought  it  in  from  New 
York,  Mr.  Ingoglia  and  myself. 

Q.     The  who? 

A.  The  person  who  brought  it  in  from  New 
York,  Mr.  Ingoglia  and  myself.  [205] 

Q.     And  what  was  said  at  that  time? 

The  Court:  First,  do  you  know  who  the  person 
was  from  New  York? 

The  Witness:     Yes,  I  do. 

Q.     (By  Mr.  Karesh) :     What  was  his  name? 

A.     Tony  Sapoli. 

Q.     Tony  who? 

A.     I  think  it  is  pronounced  Sapoli. 

Q.  Now,  do  you  recall  the  date?  Was  that  be- 
fore Christmas?  A.     Yes. 

Q.     Was  this  before  you  were  in  the  hospital? 

A.    Yes. 

Mr.  Dunning:  Just  a  moment.  That  doesn't  fix 
the  time.  Ma}^  I  have  the  time  and  place  fixed  for 
the  conversation? 

The  Court:  Can  you  place  more  definitely  the 
date? 

The  Witness :  I  couldn  't  tell  you  the  exact  date. 
All  I  can  say  is  it  was  the  latter  part  of  November 
or  the  first  part  of  December. 

Q.     And  where  was  the  conversation  had? 

A.     55th  Avenue  Motel. 

The  Court:     Proceed. 
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Q.  (By  Mr.  Karesh)  :  Who  did  you  say  was 
present  *? 

A.     Mr.  Ingoglia,  Tony  Sapoli  and  myself. 

Q.     You  saw  the  narcotics  there? 

A.     I  did. 

Q.  Did  Mr.  Ingoglia  tell  you  they  were  nar- 
cotics? [206]  A.     Yes. 

Mr.  Karesh :     That  is  all. 

Cross-Examination 
By  Mr.  Dunning : 

Q.  You  say,  Mrs.  LaFevar,  that  you  are  mar- 
ried but  divorced,  is  that  correct?  A.     Yes. 

Q.  Where  did  you  say  you  came  from  before 
coming  to  California? 

A.     I  lived  in  New  York. 

Q.  New  York.  And  you  arrived  here  some  time 
in  Oakland  in  September  of  1948,  is  that  correct  ? 

A.     No,  I  arrived  here  in  February  1948. 

Q.  In  February  1948.  Who  did  you  come  from 
New  York  with  ?  A.     I  came  by  myself. 

Q.  You  came  by  yourself.  Did  you  reside  at 
the  St.  Marks  Hotel  in  Oakland?  A.     Yes. 

Q.     With  whom  did  you  reside  there? 

A.     By  myself. 

Q.     By  yourself?  A.     Yes. 

Q.  You  weren't  registered  at  the  St.  Marks 
Hotel  with  any  other  persons  ?  A.     No. 

Q.  Now,  you  say  you  met  Mr.  Ingoglia  in  Sep- 
tember of  1948,  is  that  correct?  [207] 

A.    Yes. 
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Q.  Did  I  understand  your  testimony  you  met 
him  in  a  barber  shop  in  Oakland?  A.     Yes. 

Q.     Were  you  working  there  at  the  time? 

A.  Not  that  particular  barber  shop,  but  I  was 
working  in  a  barber  shop,  yes. 

Q.     I  didn't  quite  understand  you. 

A.  I  wasn't  working  in  the  particular  barber 
shop  that  I  met  him  in,  but  I  was  working  in  a 
barber  shop. 

Q.  I  see.  What  barber  shop  were  you  working 
in?  A.     On  15th  Street. 

Q.  On  15th  Street  in  Oakland.  And  how  long 
had  you  been  employed  in  that  barber  shop? 

A.  Not  long,  because  I  had  just  received  my 
manicuring  license. 

Q.     You  are  a  manicurist,  are  you? 

A.     Yes. 

Q.  When  did  you  first  go  to  work  in  that  barber 
shop  ? 

A.     Just  a  few  weeks  before  I  met  Mr.  Ingoglia. 

Q.  That  would  be  in  September  of  1948,  is  that 
correct  ?  A.     Yes. 

Q.  And  what  did  you  do,  what  was  your  employ- 
ment from  February  1948  up  until  the  time  you 
w^ent  to  work  in  the  barber  shop  ? 

A.     I  had  not  worked. 

Q.     You  had  not  worked?  [208]  A.     No. 

Q.  You  had  no  other  means  of  income  during 
that  period  of  time? 

A.  I  worked  before  I  came  here  and  saved  my 
money. 
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Q.  You  had  saved  a  sufficient  amount  of  money 
to  sustain  you  during  that  period  of  time? 

A.     That  is  correct. 

Q.  That  is  correct.  You  lived  alone  at  the  St. 
Marks  Hotel  %  A.    Yes. 

Q.  Now,  after  you  left  Mr.  Ingoglia  you  say  you 
moved  to  the  Travelers  Hotel?  A.     Yes. 

Q.     Is  that  correct?  A.    Yes. 

Q.  And  how  long  had  you  known  Mr.  Ingoglia 
before  you  moved  from  the  St.  Marks  Hotel  to  the 
Travelers  Hotel? 

A.     Approximately  two  weeks. 

Q.     Approximately  two  weeks? 

A.     Two  or  three  weeks,  yes. 

Q.  Two  or  three  weeks.  After  knowing  Mr.  In- 
goglia for  ai3proximately  two  or  three  weeks,  you 
then  moved  to  the  Travelers  Hotel,  is  that  correct  ? 

A.    Yes. 

Q.     And  who  did  you  reside  there  with? 

A.     Myself. 

Q.     Did  you  ever  register  there  with  anyone  else  ? 

A.     No,  sir. 

Q.     You  did  not?  A.     No. 

Q.  What  room  did  you  reside  in  at  the  Travelers 
Hotel?  A.     I  can't  remember  right  now. 

Q.  You  don't  recall.  Was  Mr.  Ingoglia  regis- 
tered there  at  the  hotel  at  that  time  ?  A.     Yes. 

Q.  He  was.  And  do  you  know  what  room  Mr. 
Ingoglia  was  registered  in?  A.     No. 

Q.  You  don't  know.  You  testified  that  you  kept 
steady  company  with  Mr.  Ingoglia? 
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A.  For  a  long  period  of  time  off  and  on  from 
the  time  I  met  him  until  I  entered  the  hospital. 

Q.  Until  the  time  you  entered  the  hospital.  Well, 
that  would  be  over  how  many  weeks  or  months  ? 

A.     That  would  be  from  September 

Q.     Do  you  recall  when  you  went  in  the  hospital  ? 

A.     until  January. 

Q.  Until  January  of  this  year,  1949,  is  that  cor- 
rect? A.    Yes. 

Q.  Where  were  you  residing  at  the  Travelers 
Hotel  in  Oakland?  You  testified  that  Mr.  Ingoglia 
visited  your  room  and  you  exchanged  visits  to  his, 
is  that  your  testimony?  [210] 

A.  The  only  time  at  the  Travelers  was  only  a 
matter  of  a  few  days. 

Q.     He  was  only 

A.  The  time  we  lived  at  the  Travelers  Hotel  was 
only  a  matter  of  a  few  daj^s. 

Q.     I  see.   How  long  did  you  live  there? 

A.     I  don't  remember. 

Q.  Can  you  recall  the  approximate  number  of 
days?  A.     No,  I  can't. 

Q.  Was  that  more  than  w^eek  or  less  than  a 
week?  A.      I  really  can't  recall. 

Q.     You  don't  know,  is  that  your  answer? 

A.     Yes. 

Q.  Where  did  you  move  to  after  you  left  the 
Travelers  Hotel?  A.     To  Emeryville. 

Q.     You  reside  there  alone  or  with  someone  else? 

A.     Alone. 
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Q.     Were  you  working  all  this  period  of  time*? 

A.     Yes. 

Q.  Now,  you  and  Mr.  Ingoglia,  I  take  it,  had 
somewhat  of  a  love  affair  together,  is  that  correct*? 

A.     Love  affair? 

Q.     Yes.  A.     I  wouldn't  say  that. 

Q.     Pardon?  [211]  A.     No. 

Q.     You  had  no  affair  at  all  with  Mr.  Ingoglia? 

A.     We  were  together,  yes. 

Q.     Were  you  intimate  together? 

A.     We  never  loved  each  other. 

Q.  You  never  lived  together?  You  were  inti- 
mate together,  were  you  not? 

A.  I  don't  see  where  that  has  anything  to  do 
with  this  case  at  all. 

The  Court:     You  answer  it. 

The  Witness :     I  am  sorry. 

Q.  (By  Mr.  Dunning)  :  Your  answer  is  no,  is 
that  your  answer?  A.     No. 

The  Court:  What  is  your  answer?  You  were 
asked  if  you  were  intimate  with  him. 

The  Witness:     Yes. 

Q.  (By  Mr.  Dunning)  :  Now,  the  first  time  it 
ever  came  to  your  attention  that  Mr.  Ingoglia  was 
involved  in  any  sort  of  an  affair  involving  nar- 
cotics is  when  you  read  it  in  the  newspapers,  is  that 
■correct  ?  A.     Yes. 

Q.  That  was  on  October — November  1st  or  2nd 
of  1948?  A.     I  don't  recall  the  dates. 

Q.     You  don't  recall  the  date?  A.     No.  [212] 
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Q.  Now  you  and  Mr.  Ingoglia  on  or  about  that 
time  or  some  time  in  the  early  part  of  November 
no  longer  continued  your  close  friendship  together, 
did  you?  I  mean,  you  didn't  see  each  other  very 
often?  A.     Would  you  repeat  that,  please? 

Q.  I  say,  after  the  beginning  or  first  of  Novem- 
ber you  and  Mr.  Ingoglia  had  not  seen  each  other 
very  often.  A.     You  mean  before  his  arrest? 

Q.     Well,  when  did  you  stop  seeing  Mr.  Ingoglia  ? 

A.     When  he  w^as  arrested. 

Q.     When  he  was  arrested?  A.     Yes. 

Q.  Well,  after  he  was  arrested,  then,  I  under- 
stand, you  never  saw^  him  any  more,  is  that  correct? 

A.     Two  weeks  after  he  was  released  I  saw  him. 

Q.  You  saw  him  two  weeks  after  he  was  ar- 
rested? A.     Yes. 

Q.  And  up  until  that  time  neither  you  nor  Mr. 
Ingoglia  ever  had  any  conversations  involving  this 
particular  case,  had  you?  A.     No. 

Q.  Mr.  Ingoglia  has  never  discussed  this  par- 
ticular case  with  you,  has  he? 

A.     Yes,  he  has. 

Q.  As  I  understand  it  from  your  testimony,  he 
said  that  while  he  was  arrested  that  they  had  noth- 
ing on  him  and  that  he  did  not  [213]  expect  to  be 
convicted  ? 

A.     That  is  what  he  said  first,  yes. 

Q.  That  is  what  he  said.  In  other  words,  he 
indicated  to  you  that  he  wasn't  guilty  of  the  of- 
fense he  was  charged  with,  isn't  that  correct? 
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Q.  Yes.  And  that  was  the  entire  extent  of  his 
conversation  with  you  insofar  as  this  case  is  con- 
cerned Isn't  that  all  that  Mr.  Ingoglia  has  ever 
said  to  you  when  you  asked  him  anything  about 
this  case?  A.     No. 

Q.     He   did  not?  A.     No. 

Q.  You  and  Mr.  Ingoglia  had  some  personal  feel- 
ing over  your  acquaintanceship,  did  you  not? 

A.     I  don't  know  what  you  mean. 

The  Court:  Wei],  did  you  have  any  difficulty 
with  him?  Have  you  any  feeling  of  ill  will  toward 
him? 

The  Witness:     No. 

Q.  (By  Mr.  Dunning)  :  Well,  you  called  him 
up  on  New  Year's  Eve  of  1948  and  asked  to  see 
him,  didn't  you?  A.     No. 

Q.  And  didn't  Mr.  Ingoglia  tell  you  he  didn't 
want  to  be  serious  with  you  any  more? 

A.     No.  [214] 

Q.     Isn't  that  correct?  A.     No. 

Q.  Didn't  you  make  overtures  on  several  occa- 
sions that  you  wanted  to  continue  your  company 
and  your  relationship  with  Mr.  Ingoglia  and  he  told 
you  that  he  didn  't  desire  to  conitnue  it  any  further  ? 

A.     No,  sir. 

Q.     He  did  not? 

A.     No,  sir.    That  is  not  true. 

Mr.  Karesh:     What  was  that  last  answer? 

The  Court:     She  said,  "That  is  not  true." 

The  Witness :    It  is  not  true. 
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Q.  (By  Mr.  Dunning)  :  Now,  he  never  at  any 
time  told  you  that  he  delivered  a  package  that  is 
involved  in  this  case  to  Mr.  Ray  Leeper,  did  he? 

A.  From  the  time  that  I  saw  him,  he  was  sup- 
posed to  have  left  town,  before  he  was  arrested  he 
was  supposed  to  have  left  town. 

Mr.  Dunning:  Just  a  moment.  I  ask  that  go 
out  as  not  responsive. 

The  Court:  It  will  go  out.  You  were  asked 
about  the  conversation  that  you  had  with  him 
about  that. 

The  Witness:     That  is  what  I  was  leading  to. 

The  Court:  Well,  did  you  have  a  conversation 
with  him  about  the  delivery  of  a  package? 

The  Witness:     Yes.  [215] 

Q. to  Mr.  Leeper.   When  and  where  did  you 

have  that  conversation? 

A.  This  was  while  he  was  living  in  the  55th 
Street  Motel. 

Q.     Can  you  fix  that  approximately? 

A.     You  mean  the  date. 

Q.     Yes,  the  month. 

A.     It  would  have  to  be  in  November. 

Q.     In  November.   And  who  were  present? 

A.     Just  myself. 

Q.     With  him?  A.     Yes. 

Q.     What  did  he  say? 

A.  Oh,  he  was  explaining  how  Mr.  White  walked 
into  the  room  and  the  three  of  them — two  of  them 
were  in  there,  and  I  can't  recall  just  exactly  how 
it  happened,  but  he  did  explain  it  to  me. 
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Q.  Can't  you  go  into  detail  and  tell  us  more 
fully  what  you  recall  of  what  he  said  at  that  time? 

A.     No,  but  it  w^as  brought  up,  but  I  can't 

Q.  Did  he  say  anything  about  a  package  being 
delivered  to  the  room?  A.     Yes. 

Q.     Tell  us  what  he  said  about  that. 

A.  Well,  I  told  you  I  don't  have  it  fixed  in  my 
mind  because  I  really  didn't  pay  too  much  atten- 
tion. 

Q.  Well,  your  best  recollection  of  what  he  said 
about  the  [216]  package. 

A.  Well,  he  just  explained  how  the  agents 
caught  them  with  the  narcotics. 

Q.  How  the  agents  caught  who?  Who  do  you 
mean?  A.     Caught  them. 

Q.     Caught  them?  A.    Yes. 

Q.  And  did  he  explain  to  you  how  the  agents 
caught  them? 

A.  It  w^as  brought  up,  but  I  really  don't  remem- 
ber just  exactly  how — right  now  I  can't  recall  just 
exactly. 

Q.  Did  he  tell  you  who  had  gone  to  the  Leeper 
apartment  ? 

A.     From  my  recollection,  he  was  there  also. 

Q.     Who?  A.     Mr.  Ingoglia. 

Q.     Anybody  besides  Mr.  Ingoglia? 

A.     No,  I  don't  know. 

Q.  Did  he  tell  you  who  brought  the  package  to 
the  room  ?  A.     No. 


222  John  StoppelU  vs. 

Q.  Didn't  he  say  anything  about  the  package? 
(Testimony  of  Geneva  LaFevar.) 

A.  He  said,  but  I  don't  remember,  I  really  don't 
remember  just  exactly,  there  are  so  many  things  I 
just  can't  recall  everything,  but  I  do  recall  that 
it  was  discussed. 

Q.  (By  Mr.  Dunning)  :  Well,  as  a  matter  of 
fact,  Mrs.  LaFevar,  you  read  in  the  newspapers 
that  Mr.  Ingoglia  was  accused  of  delivering  a  pack- 
age in  this  case,  isn't  that  correct?  [217] 

A.     Yes. 

Q.  Now,  when  was  it  that  this  party  you  refer 
to  as  Mr.  Sapoli  or  Saboli,  whatever  his  name  is, 
when  was  he  here  in  Oakland  ? 

A.  The  first  time  ?  Well,  he  was  about — I  would 
say  about  three  weeks  before  Christmas. 

Q.     Three  weeks  before  Christmas? 

A.  I  would  say  about  three  weeks.  I  wouldn't 
know  exactly. 

Q.  Three  weeks  before  Christmas,  that  would  be 
some  time  in  the  early  part  of  December  or  the 
latter  part  of  November,  is  that  correct?  Is  that 
correct  ?  A.     Yes. 

Q.  So  that  that  individual  whom  you  refer  to  as 
Sapoli  did  not — was  not  mentioned  or  known  by 
you  until  some  time  after  October  31? 

A.     That  is  right. 

Q.  That  is  correct.  Now,  when  you  say  you  kept 
steady  company  with  Mr.  Ingoglia,  what  do  you 
mean  by  that?  A.     I  was  with  him  every  day. 

Q.  You  were  with  him  every  day?  You  mean 
by  that  that  you  lived  with  him  also  ? 
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A.     No,  I  don't. 

Q.     Pardon?  A.     No,  I  don't. 

Q.     You  don't  mean  that?  A.     No,  I  don't. 

Q.  You  mean  to  say  that  you  didn't  live  with 
Mr.  Ingoglia?  A.     No,  I  didn't. 

Q.  Did  you  live  with  anyone  else  at  the  St. 
Marks  Hotel  when  you  came  to  New  York? 

Mr.  Karesh:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial  as  to  whether  she  lived 
with  anyone  else. 

The  Court:     Sustained. 

Q.  (By  Mr,  Dunning)  :  Now,  you  referred  to 
a  conversation  in  Mr.  Ingoglia's  automobile.  Do 
you  recall  just  testifying  to  that?  A.     Yes. 

Q.  You  do.  Now,  you  said  that  you  think  that 
it  was  in  the  automobile.  Do  I  understand  you 
again  that  you  are  not  sure  or  certain  that  a  con- 
versation took  place  in  the  automobile? 

A.  The  conversation  took  place  when  I  met  him 
that  day.  Whether  w^e  were  in  the  automobile  or 
otherwise,  it  took  place. 

Q.     What  day  was  that? 

A.  It  was  two  weeks,  approximately  two  weeks 
after  his  arrest. 

Q.     Two  weeks  after  he  was  arrested? 

A.     I  mean,  after  he  w^as  released. 

Q.     After  he  was  released,  is  that  correct? 

A.     Yes. 

Q.  But  you  couldn't  say  for  certain  whether  it 
was  in  the  automobile  or  some  other  place,  is  that 
correct  ? 
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A.  No,  but  I  am  certain  it  was  in  the  auto- 
mobile. [219] 

Q.  And  the  most  Mr.  Ingoglia  told  you  at  that 
time,  that  he  was  arrested  but  that  they  didn't  get 
anything  on  him  and  he  expected  to  be  acquitted. 
Didn't  the  conversation  amount  to  that? 

A.     He  also  said  they  were  fully  of  boloney. 

Q.     Were  those  his  exact  words?  A.     Yes. 

The  Court :  You  said  in  your  direct  examination 
he  made  the  statement  that  he  would  beat  the  rap. 
Now,  did  he  say  that  or  not? 

The  Witness:     He  did. 

Q.  (By  Mr.  Dunning)  :  When  did  you  first 
speak  to  the  agents  in  charge  of  this  case,  Mrs. 
LaFevar?  A.     February  of  1949. 

Q.     February  of  1949,.  is  that  correct? 

A.     Yes.   It  could  have  been  January. 

Q.     January  1949  ? 

A.  The  latter  part  of  January  or  the  first  part 
of  February,  I  don't  know. 

Q.  And  you  made  no  effort  at  any  time  before 
then  to  contact  any  of  the  agents  or  speak  to  them, 
did  you,  about  this  case  ?  A.     Yes,  I  did. 

Q.     About  this  case  or  about  some  other  matter? 

A.     About  Mr.  Ingoglia  himself. 

The  Court:     About  what?  [220] 

The  Witness:     About  Mr.  Ingoglia. 

Q.  (By  Mr.  Dunning)  :  That  was  in  1949.  Who 
did  you  speak  to  then? 

A.     That  was  in  1948  I  wrote  a  letter. 
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Q.     Pardon'?  A.     In  1948  I  wrote  a  letter. 

Q.     You  wrote  a  letter?  A.     Yes. 

Q.  Now,  isn't  it  a  fact  that  for  some  time  after 
January  1949  that  you  tried  to  contact  Mr.  Ingoglia 
and  he  told  you  he  didn't  care  to  continue  his  com- 
pany with  you  any  further? 

A.     No,  that  is  not  true. 

Q.     He  did  not. 

Mr.  Dunning:     I  have  no  further  questions. 

Mr.  Deasy:     I  have  no  questions. 

Mr.  Kernes:     No  questions,  Your  Honor. 

Redirect  Examination 
By  Mr.  Karesh: 

Q.  In  response  to  a  question  by  counsel,  you 
said  you  wrote  a  letter,  is  that  correct? 

A.     Yes. 

Q.     About  Mr.  Ingoglia  ?  A.     Yes. 

Q.  Did  you  call  him  Ingoglia  in  that  letter  or 
Bruno?  A.     I  think  it  was  Bruno. 

Q.     Do  you  recall  when  you  wrote  the  letter? 

A.     Yes,  it  was  before  Christmas. 

Q.     Could  it  have  been  after  Christmas? 

A.     Yes,  it  could  have  been. 

Q.     Did  you  sign  your  name  to  that  letter? 

A.     No. 

(Mr.  Karesh  exhibited  the  letter  to  counsel.) 

Q.     This  is  the  letter  you  wrote  to  the  FBI? 
Mr.  Dunning:     I  am  going  to  object  to  the  let- 
ter.  Your  Honor,   as   incompetent,   irrelevant   and 
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immaterial,  and  on  the  further  ground  it  concerns 
itself  with  matters  that  are  not  pertinent  to  the 
issues  in  this  case. 

The  Court:     The  objection  is  sustained. 

Mr.  Karesh:  Is  the  objection  sustained  to  any 
questions  about  the  letter  or  of  the  admissibility? 

The  Court:     The  admissibility. 

Q.  (By  Mr.  Karesh)  :  Why  did  you  write  the 
letter  <? 

Mr.  Dunning:     Objected  to  on  the  same  ground. 

The  Court:     Sustained. 

Mr.  Karesh:  There  was  some  question  raised  by 
counsel,  Your  Honor 

The  Court :  It  is  immaterial,  Mr.  Karesh,  I  have 
ruled. 

Q.  (By  Mr.  Karesh);  Did  you  complain — did 
you  talk  to  the  narcotics  authorities  because  Mr. 
Ingoglia  or  Mr.  Bruno  had  broken  up  with  you,  no 
longer  in  love  with  you,  or  something  like  that? 

A.     No. 

Q.     What  is  that?  A.     No. 

Q.  You  tried  to  kill  yourself  in  the  hospital  and 
went  to  the  hospital,  didn't  you?  A.     Yes. 

Q.  The  answer  is  yes.  That  was  after  this  arrest 
of  Mr.  Ingoglia?   That  is  right,  isn't  it? 

A.     Yes. 

Recross-Examination 

By  Mr.  Dunning : 

Q.  Now,  Mrs.  LaFevar,  what  was  the  reason  for 
you  attempting  to  take  your  life? 
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A.  I  was  messed  up  in  a  lot  of  things  that  I 
didn't  care  to  be. 

Q.  Now,  was  it  because  you  and  Mr.  Ingoglia 
had  separated  your  friendship?  Was  that  the  rea- 
son? A.     He  was  with  me  at  that  time. 

Q.  How  were  you  registered  at  the  St.  Marks 
Hotel?  A.     As  Miss  LaFevar. 

Q.     How  did  you  register  at  the  Travelers  Hotel  ? 

A.     Mrs.  Bruno. 

Q.     How  was  Mr.  Ingoglia  registered? 

A.     As  Mr.  Bruno. 

Mr.  Dunning:     I  believe  that  is  all. 

Mr.  Karesh:     That  is  all. 

Mr.  Kernes:     No  questions.  [223] 

Mr.  Deasy:     No  questions. 

The  Court :     That  will  be  all. 

Mr.  Karesh:     Mr.  McGuire. 

THOMAS  E.  McGUIRE 

called  for  the  United  States;  sworn. 

Direct  Examination 
By  Mr.  Karesh: 

Q.  Mr.  McGuire,  you  are  a  special  agent  of  the 
Bureau  of  Narcotics?  A.     Yes,  sir,  I  am. 

Q.  And  you  are  assigned  to  the  San  Francisco 
office?  A.     I  am. 

Q.  And  Col.  White  who  sits  behind  me  is  your 
District  Supervisor,  is  that  correct? 

A.     That  is  correct. 

Q.     You  work  under  his  direction? 

A.     That  is  true. 
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Q.  Do  you  know  James  Ballard  who  sits  in  the 
courtroom  here?  A.     Yes,  sir,  I  do. 

Q.  Will  you  point  him  out  to  the  members  of 
the  jury  and  the  Court,  please  ? 

A.  Yes,  sir,  he  is  sitting  next  to  Mr.  Leeper,  the 
second  man  inside. 

Mr.  Karesh :  May  the  record  show,  Your  Honor, 
that  the  witness  has  identified  the  defendant  Bal- 
lard. [224] 

Q.  Did  you  see  the  defendant  Ballard  in  the 
Post  Office  Building,  this  building,  in  November 
of  1948?  A.     Yes,  sir,  I  did. 

Q.  Did  you  see  him  in  the  office  of  the  United 
States  Attorney? 

A.  He  was  taken  over  in  the  custody  of  the 
United  States  Marshal,  Deputy  Marshal. 

Q.     And  do  you  know  to  what  room  he  came? 

A.     He  came  to  your  office. 

Q.  Do  you  know  the  number?  It  is  437  in  this 
building. 

A.  I  know  it  is  within  the  suite  of  the  District 
Attorney's  office.  I  have  been  in  it  a  great  number 
of  times,  but  it  is  in  your  office. 

Q.     My  name  is  on  it? 

A.     Your  name  is  on  it,  yes. 

Q.  One  of  the  names  of  many  of  the  Assistants 
— lots  of  the  Assistants  have  names  on  their  doors. 
Do  you  remember  the  conversation  that  took  place 
in  that  room — what  day  was  it? 
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A.  It  was  on  a  Wednesday,  November  the  3rd 
of  1948. 

Q.  All  right.  Tell  us  the  conversation  that  took 
place. 

Mr.  Dunning :  Just  a  moment,  Mr.  McGuire,  be- 
fore you  answer  that  question.  I  am  going  to  ob- 
ject to  any  conversation  between  Mr.  Ballard  and 
Mr.  McGuire  outside  of  the  presence  of  the  de- 
fendant Ingoglia  as  hearsay  and  not  binding. 

The  Court:  The  testimony  of  this  witness  may 
give  us  any  conversation  which  he  had  with  the 
defendant  Ballard  or  any  [225]  conversation  he 
had  overheard  in  which  Mr.  Ballard  engaged,  will 
be  received  solely  against  the  defendant  Ballard  and 
is  not  received  against  any  of  the  other  defendants 
in  the  case. 

Mr.  Deasy:  Will  you  ask  who  was  present,  Mr. 
Karesh  ? 

Q.     (By  Mr.  Karesh)  :     Who  was  present? 

A.  Mr.  Karesh,  the  Assistant  District  Attorney, 
the  defendant  Ballard,  and  to  the  best  of  my  knowl- 
edge and  recollection,  I  believe  Mr.  Eagan,  the 
United  States  Deputy  Marshal,  was  in  and  out  of 
the  room.  Whether  he  remained  throughout  the 
conversation  I  can't  say. 

Q.     Well,  now,  relate  the  conversation. 

A.  The  defendant  was  taken  before  Mr.  Karesh 
by  the  Deputy  United  States  Marshal  Eagan,  at 
which  time  Mr.  Karesh  introduced  himself  or  at 
least  I  indicated  to  Ballard,  I  said,  ''This  is  Mr. 
Karesh,  the  Assistant  United  States  Attorney  that 
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is  handling  the  prosecution  of  narcotic  cases,"  and 
Mr.  Karesh  said,  ''Do  you  know  why  you  are  here, 
Mr.  Ballard?" 

Ballard  replied,  "Well,  I  have  been  arrested." 

Mr.  Karesh  said,  "That  is  very  true,  and  you 
are  being  transferred  to  the  City  Jail  here  pend- 
ing your  release  upon  bail.  Have  you  got  an  at- 
torney *? ' ' 

Mr.  Ballard  said  at  that  time,  "I  am  not  sure 
\vhether  I  will  get  one  or  I  need  one  or  that  some 
friends  of  mine  might  try  to  get  one  for  me.  I  don't 
know  w^hether  I  need  an  attorney." 

Mr.  Karesh  said,  "Well,  you  do,  I  think  that 
you  do  need  an  [226]  attorney,  and  I  will  explain 
to  you,  you  know  why  you  are  being  charged,  why 
you  are  brought  to  this  building." 

He  said,  "Well,  I  got  pinched,  but  I  don't  know 
the  full  details." 

So  Mr.  Karesh  said  to  him,  "Well,  you  were 
charged  with  other  defendants  being  engaged  in 
narcotic  traffic." 

Ballard  said,  "Well,  suppose  I  am  not  guilty." 

So  Mr.  Karesh  said,  "That  is  something  for 
the  Court  to  decide.  However,  if  you  wish  to  make 
any  statement  or  state  any  of  the  facts  concerning 
your  activities  in  the  narcotic  traffic  I  will  be 
willing  to  listen  and  I  would  like  to  hear  the  full 
story. ' ' 

So  at  that  time  Ballard — and  then  I  interposed 
and  I  said,  "Mr.  Karesh,  I  don't  know  whether 
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you  are  familiar  with  the  fact  that  Mr.  Ballard 
has  told  me  within  a  day  or  two  that  he  met  an- 
other defendant  by  the  name  of  McDonough,  who 
is  not  in  the  oi^ce  at  this  time,  and  McDonough 
and  Ballard  met  at  the  race  track  in  Oakland, 
at  which  time  McDonough  said  to  Ballard  that  he 
had  a  man  that  had  some  narcotics,  at  which  time 
McDonough  introduced  Ballard  to  Ingoglia  and 
there  was  a  general  conversation  among  them  at 
that  time  if  they  could  find  somebody  to  dispose 
of  the  narcotics." 

I  was  telling  this  to  Mr.  Karesh  to  bring  him 
up  to  date  with  the  general  information. 

The  Court:  This  was  in  the  presence  of  Bal- 
lard <?  [227] 

A.     In  the  presence  of  Ballard. 

Mr.  Karesh  said,  "Is  that  true,  Ballard?" 

And  Ballard  said,  ''Yes,  I  met  this  fellow  a 
couple  of  days  at  the  race  track  and  I  knew  that 
he  had  some  stuff  and  that  he  wanted  to  get  rid  of 
it,  but  what  do  I  get  out  of  it  if  I  tell  you  the 
story?" 

Ballard  was  told  by  Mr.  Karesh  that  at  this  time 
there  was  nothing  that  he  could  get  out  of  it,  and 
what  did  he  mean.  So  he  said,  "Well,  will  you  dis- 
miss the  case?"  And  Mr.  Karesh  said,  "I  can't 
dismiss  the  case  against  you.  As  you  stand,  you 
are  going  to  be  indicted.  The  facts  will  all  have 
to  come  out  in  court,  but  what  we  were  trying  to 
find  out  is  what  you  know  about  the  transaction. ' ' 
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And  then  Mr.  Karesh  got  up  from  his  desk  and 
went  to  the  connecting  door  between  his  office  and 
an  adjoining  office  and  he  said,  "As  a  matter  of 
fact,  you  are  being  charged  with  standing  outside 
of  a  door  in  this  manner  at  a  time  in  which  a  large 
package  with  a  large  amount  of  narcotics  was  passed 
through  the  door  to  the  district  supervisor,  Mr. 
White."  [228] 

He  said,  "Now  in  this  manner,"  and  he  indi- 
cated to  Mr.  Ballard  the  manner  in  which  he  had 
been  told  that  the  narcotics  had  been  taken  through 
this  door. 

So  Ballard  then — he  said,  "That  is  the  condi- 
tion. You  were  standing  outside  of  the  door  and 
we  know  it,  we  can  prove  it.  Now,  do  you  want 
to  tell  us  the  facts  of  it,  or  whaf?  Do  you  say 
that  you  don't  know  anything  about  it,  that  you 
could  be  standing  outside  that  door  when  that  pack- 
age was  passed  through  the  door  without  knowing 
anything  about  if?" 

Ballard  shrugged  his  shoulders  and  said  "It  does 
sound  ridiculous,  but  what  do  I  get  out  of  it?  Will 
you  dismiss  this  case  against  me  now  if  I  tell  you 
the  full  story?" 

And  Mr.  Karesh  replied  that  he  couldn't  do  so, 
and  he  wouldn't  do  so,  and  in  all  probability  he 
would  be  indicted  within  a  short  while.  At  that 
time  Ballard  said,  "Well,  if  that  is  the  case  let 
me  get  the  hell  out  of  here,  I  am  going  to  have 
nothing  further  to  say."   So  he  stood  by  and  asked 
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to   be   returned   to   the   Marshal's   custody,   which 
was  done  at  that  time. 
Mr.  Karesh :     That  is  all. 

Cross-Examination 
By  Mr.  Deasy: 

Q.  Mr.  McGuire,  did  you  make  any  notes  of 
the  conversation  that  took  place'? 

A.    At  the  time  that  they  were  made? 

Q.    Yes.  [229]  A.     No,  sir,  I  didn't. 

Q.  Did  you  make  any  notes  of  the  conversation 
at  any  subsequent  time?  A.     No,  I  didn't. 

Q.  And  the  date  of  this  conversation  was  in 
November,  is  that  correct?  A.    Yes,  sir. 

Q.  And  since  that  time  have  you  been  engaged 
in  the  work  of  law  enforcement  in  the  narcotics  di- 
vision? A.     Yes,  sir,  I  have. 

Q.  And  unquestionably  talked  to  countless  peo- 
ple in  regard  to  cases  since  that  time? 

A.     That  is  correct,  sir. 

Q.  And  you  are  testifjdng  now  completely  from 
memory,  is  that  correct? 

A.     Yes,  sir,  I  am.  [230] 

Q.  And  this  conversation  took  place  approxi- 
mately November  3,  1948  ? 

A.     That  is  correct. 

Q.  Now,  at  any  time  during  this  conversation 
did  Mr.  Karesh  go  out  of  the  office  and  come  back 
with  some  papers? 

A.     I  don't  recall  any  such  incident. 
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Q.  During  this  time  and  during  this  conversa- 
tion do  you  recall  anything  being  said  about  pro- 
bation ? 

A.  I  do  not  recall  any  conversation  about  pro- 
bation. 

Q.  Would  you  say  there  was  nothing  said  about 
j)robation'? 

A.  No,  I  wouldn't  say  there  was  anything  said 
— 3^ou  mean  relating  to  Ballard's  probation,  whether 
he  was — You  are  confining  yourself  to  the  conver- 
sation between  Ballard  and  myself  and  Mr.  Ka- 
resh? 

Q.  I  am  confining  myself,  Mr.  McGuire,  to  the 
conversation  that  you  have  testified  to  on  Novem- 
ber 3,  1948,  in  the  office  of  Mr.  Karesh,  the  United 
States  Attorney.  A.     Yes,  sir. 

Q.     All  right. 

A.  There  was  no  conversation  relative  to  pro- 
bation.  With  regard  to  Ballard? 

Q.     That  is  what  I  am  talking  about. 

A.     No,  there  was  not,  not  that  I  can  recall. 

Q.  Was  there  any  conversation  in  regard  to 
probation  between  Mr.  Karesh  and  Mr.  Ballard 
in  connection  with  another  defendant  [231]  who 
had  received  probation? 

A.     I  recall  no  conversation  to  that  effect. 

Q.  Would  you  say  there  was  no  such  conversa- 
tion ? 

A.  I  will  not  say  whether  there  were  or  were 
not.    I  don't  recall  it,  Counsellor. 

Q.     Isn't  this  the  fact  of  the  matter,  that  Mr. 
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Karesh  said  that  if  Mr.  Ballard  would  become  a 
Government  witness,  that  he  would  make   an  ef- 
fort to  get  the  probation?    Isn't  that  the  fact  of 
the  matter? 

A.  I  recall  nothing  said  by  Mr.  Karesh  relative 
to  probation,  because,  if  my  memory  serves  me 
correctly.  Counsellor — and  I  am  testifying  under 
oath,  here — I  would  say  that  that  conversation  did 
not  take  place,  because  Ballard  asked  for  a  dis- 
missal. There  was  no  conversation  relative  to  him 
coming  into  court.  He  asked  would  this  case  be 
dismissed  against  him.  There  was  nothing  said 
about  probation. 

Q.     There  was  nothing  said  about  probation? 

A.     Not  that  I  can  recall. 

Q.  Was  there  anything  said  about  what  would 
happen  if  Mr.  Ballard  stated  that  he  saw  Mr.  In- 
goglia  pass  a  package  through  the  door? 

A.  Was  there  anything  said  about  that?  Mr. 
Karesh  had  related  what  had  taken  place,  and  what 
information  he  had  about  it.  I  don't  understand 
your  questioning.  Mr.  Karesh  did  discuss  that 
phase  of  the  investigation.  [232] 

Q.  What  did  Mr.  Karesh  say  about  Mr.  Ingog- 
lia  passing  a  package  through  the  door? 

A.  He  explained  and  showed  to  the  defendant 
Ballard 

Q.     What  did  he  say? 

A.  That  is  what  I  am  explaining  now,  Coun- 
sellor, when  you  interrupted. 
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Q.  I  didn't  mean  to  interrupt  you,  and  I  am 
sorry  I  did.   I  was  a  little  too  impetuous. 

A.  Mr.  Karesh  was  demonstrating  the  manner 
in  which  the  package  of  narcotics  had  been  passed 
through  the  door,  at  w^hich  time  Ballard  was  stand- 
ing immediately  alongside  me,  and  Karesh  said, 
''Now,  this  is  the  way  the  package  came  through 
the  door  and  you  maintain  that  you  were  standing 
alongside — outside  the  door  in  the  manner  in  which 
you  are  standing  here,  and  you  did  not  see  this 
package  being  passed  through  the  door?" 

At  that  time  Ballard  then  said,  "Well,  it  does 
look  ridiculous,  and  what  do  I  get  out  of  it?  Will 
you  dismiss  the  case  against  me?" 

And  at  that  time  when  Mr.  Karesh  stated  that 
he  would  not,  that  was  the  termination  of  the  con- 
versation we  had.  So  there  was  nothing  that  I  can 
recall  pertaining  to  probation. 

Q.  Was  there  anything  said  about  any  reward 
or  immunity  of  any  description  that  w^ould  be  given 
to  Mr.  Ballard,  or  any  consideration  that  would 
be  given  to  Mr.  Ballard  if  he  would  state  that  Mr. 
Ingoglia  passed  that  package  through  the  door? 

A.  There  was  absolutely  no  reward  offered  to 
the  defendant.  There  was  no  promises  made  to 
him.  The  fact  of  the  matter  was  the  general  dis- 
cussion outside  of  the  presence  of  Ballard,  between 
Mr.  Karesh  and  I  was  to  the  effect  of  Mr.  Karesh 
doing  something  for  the  man.  But  that  was  outside 
of  the  defendant's  presence.  Mr.  Karesh  maintained 
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that  he  would  not  dismiss  the  case  nor  would  he 
offer  or  make  any  arrangements  with  the  defend- 
ant whatever. 

Q.  My  question,  Mr.  McGuire,  was,  Was  there 
anything  said  to  Mr.  Ballard?  Did  you  understand 
the  question,  Mr.  McGuire?  Not  what  was  said 
between  you  and  Mr.  Karesh  outside  the  presence 
of  Ballard,  but  was  there  anything  said  to  Mr. 
Ballard  about  any  consideration  being  shown  him'? 

A.  I  have  stated  no,  sir,  there  was  nothing  that  I 
can  recall  of  Mr.  Karesh  making  any  promises  to 
Mr.  Ballard. 

Q.  However,  there  was  a  discussion,  you  stated, 
outside  of  the  presence  of  Mr.  Ballard,  between 
you  and  Mr.  Karesh? 

A.  Oh,  yes,  quite  a  bit  of  conversation  relating 
to  this  case,  the  entire — all  the  phases  of  this  case. 

Q.  Now,  you  tell  me  that  Mr.  Karesh  informed 
Mr.  Ballard  that  Mr.  Ballard  was  being  charged 
with  standing  outside  of  a  door  while  narcotics  were 
being  passed  in  to  Mr.  White ;  is  that  what  he  said  ? 

A.  He  stated  that  in  substance,  that  that  is  one 
of  the  facts  concerning  this  investigation,  and  in 
which  he  demonstrated.  [234] 

Q.  Didn't  you  tell  me  on  your  direct  examina- 
tion just  a  moment  ago  that  he  informed  Mr.  Bal- 
lard that  Mr.  Ballard  was  being  charged  with  the 
fact  that  he  was  standing  outside  a  door  while  nar- 
cotics were  being  passed?  Wasn't  that  your  testi- 
mony ? 
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A.  If  I  said  it  in  those  words,  Counsellor,  surely 
you  understand  that  would  not  be  a  charge  in  the 
Federal  court.  The  charge  that  I  meant  to  bring 
out  was  that  he  was  charged  with  a  violation  of 
the  narcotic  laws,  and  so  far  as  he  was  then  demon- 
strating the  manner  in  which  the  narcotics  was 
passed.  That  was  one  phase  of  the  transaction,  that 
Mr.  Karesh  was  demonstrating  for  the  defendant 
Ballard,  the  charge  of  him  standing  outside  of  the 
door,  that  indicating  to  Ballard  that  that  was  a 
condition,  part  of  the  proof  that  would  be  shown 
that  Ballard  was  there,  in  that  manner,  and  that  he 
was  standing  outside  of  the  door.  Whether  that 
was  the  exact  charge,  I  don't  recall  Mr.  Karesh  ever 
saying  that  to  Ballard. 

Q.  What  I  am  asking  now,  Mr.  McGuire,  is  this : 
Did  you  tell  me  in  response  to  a  question  of  Mr. 
Karesh  not  more  than  five  or  ten  minutes  ago  that 
Mr.  Karesh  said  to  Mr.  Ballard,  ''You  are  being 
charged  with  standing  outside  a  door  while  narcotics 
were  being  passed  through  the  door"?  The  ques- 
tion is,  did  you  so  testify  on  your  direct  examina- 
tion? 

A.  I  probably  have  said  that,  related  that  here 
on  the  witness  stand  since  I  have  been  here,  yes,  sir. 

Q.     Do  you  recall  saying  that?  [235] 

A.     Yes,  I  do,  right  here  now. 

Q.  That  is  what  you  said  on  your  direct  exami- 
nation, is  that  correct  ?  A.    Yes. 

Q.     And  that  is  what  was  told  to  Mr.  Ballard? 
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A.  That  was  in  substance  told  Mr.  Ballard. 
Counsellor,  you  are  taking  exactly  three  words, 
whether  Mr.  Karesh  related  to  him  he  was  being 
charged  with  standing  outside  the  door.  I  don't 
deny  that  I  stated  that  here  in  my  explanation  of 
what  Mr.  Karesh  was  talking  to  Mr.  Ballard  about, 
but  I  am  saying  at  the  time  Mr.  Karesh  talked  to 
Ballard  in  his  office,  he  was  told  he  was  charged 
with  violating  the  narcotic  law,  and  in  furtherance 
of  that,  in  the  mamier  in  which  he  violated  it,  was 
the  fact  that  he  was  standing  outside  of  a  door  when 
the  narcotics  was  passed  through  it. 

Q.  You  told  me  then  a  few  minutes  ago  you  were 
just  giving  me  the  substance,  is  that  correct,  of  the 
conversation  as  to  that  particular  phase  of  it.  Now, 
start  at  the  beginning,  Mr.  McGuire,  and  give  me 
the  exact  wording,  as  near  as  you  can  recall,  of 
everything  that  was  said  by  Mr.  Karesh,  everything 
that  was  said  by  you,  and  everything  that  was  said 
by  Mr.  Ballard  in  the  presence  of  Mr.  Ballard. 

Mr.  Karesh:  He  wants  everything  now.  There 
are  other  defendants.  There  is  a  conversation  about 
Mr.  Ingoglia  in  there.  If  Mr.  Deasy  wants  Mr. 
McGuire  to  state  what  was  [236]  said  about  Ingog- 
lia and  what  was  said  about  other  narcotic  men,  it 
is  all  right  with  me.  You  have  asked  the  question 
now  and  I  can't  protect  Mr.  Ingoglia  at  this  stage, 
even  if  it  is  hearsay  against  him. 

Mr.  Dunning:  I  am  going  to  continue  to  renew 
my  objection  that  any  reference  to  the  defendant 
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Ingoglia   in   this   conversation   is   purely   hearsay, 

and  not  binding  upon  the  defendant  Ingoglia. 

The  Court:  I  have  already  ruled  that  anything 
in  the  conversation  brought  out  in  the  interview 
with  Ballard  would  be  received  against  Ballard 
and  not  as  against  any  of  the  other  defendants.  It 
seems  to  me  the  conversations  inquired  into  should 
be  confined  to  the  conversation  with  Ballard  about 
Ballard's  own  alleged  connection  with  these  of- 
fenses. 

Mr.  Deasy:  I  will  withdraw  the  question,  if  it 
please  the  Court,  and  I  will  ask  you  this : 

Q.  Tell  me  now,  as  near  as  you  can  recall,  every- 
thing that  was  said  by  you,  everything  that  was 
said  by  Mr.  Karesh,  and  everything  that  was  said 
by  Mr.  Ballard  in  connection  with  Mr.  Ballard's 
activities  in  this  particular  case,  in  the  exact  words 
as  nearly  as  you  can  recall. 

A.  On  the  occasion  that  Mr.  Ballard  was  brought 
to  Mr.  Karesh 's  office  in  this  building  on  Novem- 
ber 3rd,  the  defendant  was  introduced  to  Mr.  Ka- 
resh either  by  myself  or  directly  by  Mr.  Karesh, 
that  he  was  the  United  States  Attorney,  or  I  think 
I  was  [237]  the  one  who  told  Mr.  Ballard  that  Mr. 
Karesh  was  handling  the  narcotic  cases  and  would 
be  the  prosecutor  in  this  particular  narcotic  trans- 
action. 

Mr.  Karesh  asked  Ballard  did  he  know  why  he 
was  being  brought  to  this  building,  and  why  he 
was  being  questioned  by  the  United  States  Assist- 
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ant  Attorney.    Ballard  said,   "Well,   I   have   been 
pinched,  I  know  that,  and  there  is  supposed  to  be 
something  about  some  narcotics." 

Mr.  Karesh  said,  "Well,  you  are  charged  with 
violating  the  Harrison  Act.  There  are  three  or  four 
other  defendants  with  you.  Now,  I  am  very  much 
interested  in  knowing  how  you  come  to  be  ac- 
quainted with  Ingoglia." 

I  am  repeating  the  conversation  and  trying  to  ex- 
clude the  other  defendants. 

The  Court:     We  understand.   Go  ahead. 

The  Witness:  He  said,  "How  did  you  get  ac- 
quainted with  Ingoglia  ?.  You  know  who  Ingoglia  is 
and  you  know  the  background  of  him. 

He  stated,  "I  don't  know  very  much  about  In- 
goglia," and  at  that  time  I  believe  I  was  the  one 
who  told  Mr.  Karesh  that  on  a  previous  conversa- 
tion that  I  had  with  Ballard,  that  Ballard  had  told 
me  that  he  had  met  Ingoglia  at  the  race  track  with 
McDonough,  at  which  time  McDonough  had  told 
Ballard  that  Ingoglia  had  a  lot  of  narcotics,  and 
that  if  Ballard  knew  any  place  where  they  could 
get  rid  of  it.  [238] 

So  Mr.  Karesh  then  asked  Ballard,  "Is  that 
so?"  He  said,  "Well,  I  met  him  at  the  race  track 
but  I  only  know  him  a  few  days." 

At  that  time  Mr.  Karesh  said,  "Well,  you  un- 
derstand how  you  are  involved  in  this  thing,  and 
involved  in  it  in  a  rather  serious  way." 

There     were     discussions     about     his     attorney, 
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whether  he  had  an  attorney,  whether  he  was  going 
to  get  an  attorney.  He  had  said  he  wasn't  sure 
whether  he  w^ould  get  an  attorney  or  whether  some 
friends  would  get  it,  or  whether  he  needed  one,  and 
he  was  asking  Mr.  Karesh  what  he  would  have 
to  do. 

Mr.  Karesh  said,  ''Why  not  tell  me  the  facts 
and  all  the  circumstances,  how  you  come  to  be  in- 
volved in  this  thing?" 

Ballard  then  asked  him,  "What  is  in  it  for 
me^' 

Mr.  Karesh  said,  "I  can't  tell  you  about  that. 
You  are  charged  to  be  released  on  bond.  You  have 
a  right  to  get  you  an  attorney.  You  will  be  in- 
dicted and  then  you  can  come  into  court  and  have 
your  day  in  court,  but  I  want  to  explain  to  you  that 
you  were  standing  in  a  hallway  in  Oakland,  at 
which  time  a  large  package  containing  a  large 
amount  of  narcotics  was  passed  through  the  door." 

And  with  that  Mr.  Karesh,  with  myself  and  Bal- 
lard, stood  at  the  connecting  door  between  the  two 
offices  in  the  suite  of  offices  of  Mr.  Karesh 's.  Mr. 
Karesh  indicated  how  the  door  was  open,  how  the 
arm  extended,  and  how  the  package  was  [239] 
passed  through  the  door,  and  then  he  turned  to 
Ballard  and  he  said,  "Do  you  mean  to  tell  me  that 
you  were  standing  there  with  this  man  and  you 
didn't  see  anything?" 

At  that  time  Ballard  then  stated,  "Well,  it  sounds 
ridiculous."  But  he  said,  "What  is  in  it  for  me? 
Will  you  dismiss  these  charges  against  me  now?" 
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And  Mr.  Karesh  said,  "That  I  will  not  do.  You 
will  be  indicted  and  you  will  have  your  day  in  court, 
but  we  are  here  to  ask  you  these  questions  and  ask 
you  if  you  want  to  tell  us  the  story. ' ' 

At  that  time  Ballard  then  said,  "Well,  the  hell 
with  this.  Let  me  get  the  hell  out  of  here." 

At  that  time  the  Marshal  was  called  and  he  was 
brought  away. 

Q.  As  nearly  as  you  can  recall,  you  have  re- 
lated the  conversation  now  as  it  took  place  between 
you  and  Mr.  Karesh  and  Mr.  Ballard  with  regard 
to  Mr.  Ballard's  activity  in  this  case,  is  that  cor- 
rect? 

A.     That  is  as  near  as  I  can  recall  it,  counsel. 

Q.     Yes,  and  you  are  testifying  from  memory? 

A.     That  is  correct. 

Q.  You  were  referring  to  a  conversation  that 
you  had  had  with  Mr.  Ballard  the  day  before,  or 
or  a  previous  occasion?  A.     Yes,  sir. 

Q.     When  was  that  previous  occasion? 

A.  That  was  the  day  after  he  was  arrested  on  a 
Monday.  [240] 

Q.     Who  was  present  at  that  conversation? 

A.  District  Supervisor  Mr.  White  and  myself 
and  the  defendant  Ballard,  and  in  and  out  of  the 
conference  room  at  the  City  Jail  in  Oakland  was 
Mr.  Bertin.  I  am  not  recalling  if  he  was  there  di- 
rectly while  the  couA^ersations  were  had,  or  not. 
He  was  with  us  in  the  City  Jail.  Whether  he  was 
])r(sent  or  not  I  can't  answer. 
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Mr.  Deasy:     That  is  all,  thank  you  very  much. 

Mr.  Dunning:  I  am  going  to  ask  that  the  court's 
ruling  apply  also  to  the  second  conversation  that 
has  been  referred  to  here  by  Agent  McGuire. 

The  Court:  Yes,  that  applies  to  that  conversa- 
tion also.  It  will  be  received  solely  as  against  the 
defendant  Ballard  and  not  as  against  any  of  the 
other  defendants.  Any  further  examination  of  this 
witness  ? 

Mr.  Karesh:     No. 

Mr.  Dunning:     No  questions,  your  Honor. 
(Thereupon  brief  recess  was  taken.) 

The  Court:     Call  your  next  witness. 
Mr.  Karesh:     Mr.  Green. 

Mr.  Ehrlich:  May  we  approach  the  bench,  your 
Honor  ? 

(Discussion  at  the  bench  off  the  record.) 

Mr.  Karesh:  By  consent  of  all  parties,  your 
Honor,  may  this  case  go  over  until  tomorrow  morn- 
ing at  ten  o'clock? 

The  Court:     That  is  agreeable  to  all  counsel? 

Mr.  Ehrlich:     Yes,  your  Honor. 

Mr.  Karesh:     The  request  is  made  by  all  of  us. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
I  again  instruct  you  that  you  are  to  observe  the 
admonition  I  have  heretofore  given  to  you,  and 
furthermore  you  are  not  to  read  newspaper  articles 
concerning  the  case. 

We  will  now  adjourn  until  ten  o'clock  tomorrow 
morning. 
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(An  adjournment  was  thereupon  taken  until 
tomorrow,  Thursday,  June  9,  1949,  at  10:00 
o'clock  a.m.)  [241a] 

Thursday,  June  9,  1949 

The  Court:     You  may  proceed. 
Mr.  Karesh:     Mr.  Greene. 

W.  HAROLD  GREENE 

called  as  a  witness  on  behalf  of  the  Government; 
sworn. 

The  Clerk:  Please  state  your  full  name  to  the 
court  and  jury? 

A.    W.  Harold  Greene. 

Direct  Examination 

By  Mr.  Karesh : 

Q.  Mr.  Greene,  what  did  you  say  your  full 
name  was?  A.     W.  BLarold  Greene. 

Q.     And  where  do  you  reside? 

A.     New  York  City. 

Q.     What  is  your  occupation? 

A.  I  am  chief  of  identification  of  the  Bureau 
of  Internal  Revenue  of  the  Treasury  Department, 
attached  to  the  Alcohol  Tax  Unit. 

Q.     How  long  have  you  held  that  position? 


A 

Q 
A 

Q 

A 

Q 


Held  that  position  for  the  last  ten  years. 

That  is,  for  the  United  States  of  America? 

Yes,  sir. 

Where  are  your  headquarters  ?  [242] 

New  York  City. 

And  the  headquarters   cover  what  district? 
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A.  I  have — my  district  covers  all  New  England, 
six  states  in  New  England,  New  York,  Puerto  Rico, 
New  Jersey  and  Delaware. 

Q.     What  are  the  duties  of  your  position? 

A.  The  duties  of  my  position,  the  criminology 
of  fingerprints  identification,  classification,  and  in- 
struction to  the  men  in  the  field,  the  agents,  which 
might  entail  the  Secret  Service,  Alcohol  Tax  Unit, 
Intelligence,  Coast  Guard,  Customs  and  Narcotic 
Agents. 

Q.  Tell  me,  have  you  had  any  special  study  in 
the  matter  of  fingerprints?  A.     Yes,  I  have. 

Q.     What  has  that  consisted  of? 

A.  I  took  an  instruction  given  by  the  Treas- 
ury Department  in  1935  and  then  I  availed  my- 
self of  the  opportunity  from  then  on. 

Q.     Have  you  written  any  text-books? 

A.  Yes;  I  have  just  finished  a  book  on  single 
fiQigerprints.  That  is  the  only  one  written  in  this 
country. 

Q.     What  do  you  mean  by  single  fingerprints  ? 

A.  Single  fingerprints  is  dealt  with  in  crimi- 
nology where  you  make  a  complete  identification 
with  just  one  fingerprint  or  a  fraction  thereof. 

Q.  How  many  fingerprints  w^ould  you  say  you 
examine  every  year? 

A.     Approximately  100,000  prints  a  year.  [243] 

Q.     And  what  is  a  latent  impression? 

A.  A  latent  impression  of  the  finger  is  a  latent 
impression  placed  upon  a  surface  by  a  person  touch- 
ing that  surface. 
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Q.  Have  you  ever  testified  in  court  with  relation 
to  latent  fingerprints'? 

A.     Numerous  times. 

Q.     What  is  an  ink  impression? 

A.  An  ink  impression  is  the  rolling  of  a  person's 
or  subject's  fingers  that  have  been  applied  with  ink 
upon  a  fingerprint  card  for  future  reference. 

Q.  Have  you  ever  seen  two  people  have  the  same 
prints  ? 

A.  No,  sir.  There  is  a  possibility,  there  is  one 
possibility  on  record  out  of  six  billion  prints — that 
is  four  times  the  number  of  people  in  the  world — at 
the  ratio  of  one  billion  five  hundred  million,  there 
is  one  record  of  identical  prints  being  the  same. 
That  was  in  the  United  States  Navy  about  twenty 
five  years  ago,  a  pair  of  twdns,  they  had  the  same 
identificial  prints  on  all  ten  fingers. 

Q.  With  that  one  exception  you  have  never  heard 
of  another  instance  where  two  people  had  the  same 
prints  ? 

A.     There  is  none  on  record  to  my  knowledge. 

Q.  Is  there  a  certain  type  of  paper  that  takes 
prints  more  easily  or  latent  prints  more  easily  than 
other  types  of  paper?  A.     There  is. 

Q.  I  am  going  to  show  you  U.  S.  Exhibit  No.  19, 
this  brown  [244]  paper,  here,  and  ask  you  if 

A.     May  I  have  that  table  or  desk? 

(A  desk  was  placed  in  front  of  the  witness.) 

Q.  I  show  you  United  States  Exhibit  No.  18  for 
Identification.    First  of  all,  I  will  ask  you  whether 
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or  not  you  have  ever  seen  tliat  particular  piece  of 

paper  before. 

A.  I  examined  this  paper  in  January,  1949,  while 
I  was  here  in  San  Francisco  from  New  York,  and 
I  found  no  discernible  fingerprints  on  this,  due  to 
the  fact  that  there  were  many  smudges  where  there 
had  been  fingerprints,  but  there  were  no  discernible 
ones  that  could  be  detected  and  identified. 

Q.  Did  you  see  the  paper  in  the  same  condition 
it  is,  that  is,  discolored,  at  the  time  you  examined  it  ? 

A.     It  was. 

Q.  Is  that  a  type  of  paper  which  is  difficult  to 
detect  latent  impressions'? 

A.  This  is  a  soft-textured  paper  and  all  wrap- 
ping papers  and  bags  and  papers  of  this  type  are 
soft-textured,  and  therefore  will  absorb  any  mois- 
ture placed  upon  it  very  easily,  and,  after  all,  a 
latent  fingerprint  is  moisture — about  98%  per  cent 
of  the  fingerprint  itself  contains  water,  the  other 
1%  per  cent  contains  a  composition  of  U7^£0,  fatty 
acids  and  albumen.  Now,  if  a  fingerprint  was 
placed  upon  this  paper  it  would  be  similar  to  paper 
of  a  newspaper,  which  is  very  absorbent,  and  the 
softer  the  paper  the  quicker  the  print  will  disap- 
pear, due  [245]  to  the  absorption  by  the  paper. 

Q.  You  say  you  have  examined  that  paper  and 
found  numerous  smudges.  Did  you  find  any  latent 
impressions  with  sufficient  markings  from  which  you 
could  make  identification?  A.     I  did  not. 

Q.  How  many  markings  must  you  have  on  a 
latent  impression  from  w^hich  you  can  make  an  iden- 
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tification,  if  you  have,  of  course,  an  exemplar  to 

make  a  comparison? 

A.  I  have  made  it  with  as  much  as  six  or  seven, 
but  eight,  nine  to  twelve  is  sufficient.  In  this  case 
you  have  14  similar  characteristics  that  are  identical. 

Q.  In  this  case,  referring  to  the  envelope  I  will 
show  you  shortly?  A.     That  is  right. 

Q.  IT.  S.  Exhibit  No.  31  for  Identification.  Did 
any  of  the  smudges  have  any  markings  at  all  on 
them? 

A.  Several  different  smudges  have  ridges  that 
you  can  see  with  the  naked  eye  without  using  a 
magnifier  or  the  glass,  but  they  are  so  broken  up  by 
overhandling  and  overlapping  with  other  fingers 
that  you  could  not  pick  them  out,  you  could  not 
make  them  discernible  to  the  eye  or  the  magnifier. 

Q.  Therefore  it  is  impossible  to  determine  whose 
prints  are  on  that  package? 

A.     That  is  right. 

Q.  What  is  this  substance,  do  you  know,  that 
discolored  the  [246]  paper? 

A.     This  is  silver  nitrate  solution. 

Q.  If  you  place  silver  nitrate  on  a  piece  of  paper, 
will  it  preserve  a  print? 

A.     It  preserves  a  print  indefinitely. 

Q.  Have  you  seen  United  States  Exhibit  No.  31 
for  Identification?  A.     I  have. 

Q.     When  did  you  see  it? 

A.     I  saw  it  here  in  January  when  I  was  here, 


250  John  StoppelU  vs. 

(Testimony  of  W.  Harold  Greene.) 

and  I  also  had  it  in  my  possession  in  January,  from 

January  on. 

Q.  Then  did  you  bring  it  back  and  return  it  to 
the  office  of  the  Bureau  of  Narcotcis  here  to  Mr. 
Grady?  A.     I  did. 

Q.  Have  you  ever  seen  this  document  which  I 
show  you,  a  fingerprint  card,  U.  S.  Exhibit  17  for 
Identification?  A.     I  have. 

Q.     Where  did  you  see  that,  and  what  is  it? 

A.  That  is  a  fingerprint  card  of  ten  fingers  of 
a  person. 

Q.     Whose  name  is  on  that  card? 

A.     John  Stoppelli,  the  defendant. 

Q.  Did  you  make  a  comparison  with  the  print 
on  the  envelope — there  is  a  print  on  the  envelope, 
isn't  there? 

A.     There  is,  positively,  yes. 

Q.  Did  you  compare  the  print  on  the  envelope 
with  the  print  [247]  on  the  card,  here? 

A.     I  did. 

Q.  Now,  tell  me,  when  did  you  first  hear  from 
the  San  Francisco  Office  that  they  wished  you  to 
make  some  fingerprint  analyses? 

A.     The  last  few  days  of  November,  1948. 

Q.     What  was  sent  to  you? 

A.     Through  the 

Mr.  Ehrlich:  To  which  we  object,  your  Honor, 
on  the  ground  it  is  incompetent,  irrelevant  and  im- 
material. 

The  Court:  What  was  the  question,  "What  was 
said  to  you?" 
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Mr.  Karesh:    What  was  sent  to  you. 

The  Court:     "Said"  or  "sent"? 

Mr.  Karesh:    Sent. 

Mr.  Ehrlich:  I  thought  you  said  ''said."  With- 
draw the  objection. 

Mr.  Karesh:     That  is  my  Southern  accident. 

A.  Contact  prints,  small  contact  prints  of  a 
latent  print  found  on  the  surface  of  envelopes  were 
sent  to  me  in  to  New  York,  they  were  sent  to  the 
New  York  Office  of  the  Narcotic  Bureau,  which  in 
turn  turned  them  over  to  me. 

Q.  And  from  those  photographs  you  made  an 
identification'?  A.     I  did. 

Q.  Later  on  when  you  came  out  here  you  finished 
that  identification,  is  that  right?  [248] 

A.     I  did. 

Q.  By  the  way,  did  you  have  extra  copies  of  the 
fingerprint  cards'?  A.     I  do. 

Mr.  Karesh :    Maybe  we  can  give  some  to  counsel. 

A.     Surely. 

(Mr.    Karesh    handed    some    documents    to 
counsel.) 

Mr.  Karesh:  May  I  pass  some  of  these  out  to 
the  jury? 

The  Court:  No,  not  until  they  are  received  in 
evidence. 

Mr.  Deasy:     Do  you  have  another  copy  of  this? 

Mr.  Karesh:  Yes.  Do  you  want  to  continue 
looking  at  them?  Maybe  we  better  give  them  one 
apiece  over  there  (handing  other  documents  to 
counsel).    You  two  can  look  at  one. 
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Q.  (By  Mr.  Karesh)  :  What  is  this  that  I  hold 
in  my  hand.    I  now  give  to  you. 

A.  This  is  a  chart  that  I  have  made  up  with  en- 
larged replicas  of  latent  fingerprints  of  John  Stop- 
pelli, and  the  known  fingerprints  of  John  Stoppelli. 

Q.  Now,  where  did  you  get  the  latent  prints  of 
John  Stoppelli  from? 

A.  From  the  envelope  that  I  examined  and  iden- 
tified. 

Q.     Is  this  the  envelope?  A.     That  is. 

Q.     That  is  the  latent  impression? 

A.     That  is  right. 

The  Court:    What  exhibit  is  that?  [249] 

Mr.  Karesh:  That  is  United  States  Exhibit  31 
for  Identification. 

Q.  The  print  on  United  States  Exhibit  31  for 
Identification  that  we  call  the  latent  imj^ression  is 
the  latent  impression  that  you  made  on  this  card? 
It  is  a  photograph,  isn't  it? 

A.     That  is  right. 

Q.  Then  you  have  the  known  fingerprint.  What 
is  that? 

A.  That  is  the  ink  impression  of  the  defendant 
John  Stoppelli  that  was  taken  when  he  was  arrested. 

Q.  You  are  referring  now  to  United  States  Ex- 
hibit No.  17  for  Identification,  is  that  right? 

A.     That  is  right. 

Q.     Now,  what  finger  does  it  represent? 

A.  That  represents  the  ninth  finger  or  the  ring 
finger  of  the  left  hand. 
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Mr.  Karesh:  At  this  time,  may  it  please  your 
Honor,  we  would  like  to  mark  for  identification  this 
fingerprint  identification.  We  would  like  to  have 
the  latent  fingerprint  marked  one  number  and  the 
known  fingerprint  marked  another  number. 

The  Court:     Very  well,  they  will  be  marked. 

Mr.  Ehrlich:     What  are  those  numbers'? 

The  Clerk:    35  and  36  for  Identification. 

Mr.  Karesh:     Which  is  35? 

The  Clerk:  It  will  be  the  latent,  and  36  the 
known. 

(The   cards   were  marked,   respectively,   the 
latent  35  and  the  known  36  for  Identification.) 

Q.  (By  Mr.  Karesh)  :  The  latent  35,  U.  S.  Ex- 
hibit No.  35  for  Identification,  and  the  known  print 
is  U.  S.  Exhibit  36  for  Identification.  In  other 
words,  sir,  U.  S.  Exhibit  No.  36  for  Identification 
is  the  same  as  U.  S.  Exhibit  35  for  Identification, 
is  that  right? 

A.     That  is  right,  and  36. 

Q.  And  the  photograph  of  U.  S.  Exhibit  No. 
36  came  from  this  card,  U.  S.  Exhibit  No.  17? 

A.     That  is  right. 

Q.     Now,  whose  print  is  on  this  envelope? 

A.     John  Stoppelli's. 

Q.  By  John  Stoppelli  do  you  mean  the  defendant 
John  Stoppelli  that  is  in  the  courtroom? 

A.     Yes,  sitting  over  there  on  the  right. 

Q.     Now,  how  did  you  come  to  that  conclusion 
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that  the  print  on  the  envelope  is  the  print  that  be- 
longs to  John  Stoppelli,  the  defendant? 

A.  We  have  a  national  book,  every  district  su- 
pervisor in  the  country,  in  the  Narcotic  Bureau, 
has  a  national  book  published  by  the  Narcotic 
Bureau,  all  of  the  major  known 

Mr.  Karesh:     Just  a  minute,  pardon  me 

Mr.  Ehrlich:     I 

The  Court:    Yes. 

Mr.  Karesh:  Just  a  minute.  Q.  I  am  asking 
you  how  did  you  make  your [251] 

Mr.  Ehrlich :  Pardon  me  a  moment,  Mr.  Karesh. 
I  ask  that,  1,  the  witness  be  instructed  not  to  volun- 
teer, and,  2,  I  assign  the  statement  made  by  the  wit- 
ness as  prejudicial  misconduct,  and  on  the  part  of 
the  district  attorney  inquiring  for  it,  and,  3,  I  re- 
spectfully ask  the  court  to  instruct  the  jury  to  dis- 
regard it. 

The  Court:  Yes.  I  first  instruct  the  witness  to 
confine  his  answ^ers  to  questions.  Don't  go  beyond 
the  scope  of  the  question  asked  by  counsel.  I  strike 
the  answer  this  witness  just  made  in  so  far  as  he 
made  an  answer,  and  I  instruct  the  jury  to  entirely 
disregard  the  answer  which  I  have  just  stricken 
from  the  record.  Any  and  all  matters  that  are 
stricken  from  the  record  must  be  entirely  disre- 
garded by  the  jury.    Proceed. 

Q.  (By  Mr.  Karesh)  :  How  do  you  know  that 
the  latent  impression  and  the  know^n  fingerprint, 
w^hich  you  say  is  the  known  fingerprint  of  John 
Stoppelli,  how  do  you  know  they  are   the   same? 
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What  is  the  basis  of  that  opinion*?     That  is  what 

the  jury  would  like  to  know. 

A.  The  basis  of  that  is  the  14  points  of  com- 
parison that  I  have  enumerated  on  the  chart. 

Mr.  Karesh:  Now,  your  Honor,  at  this  time  we 
would  like  to  offer  in  evidence  United  States  Ex- 
hibits Nos.  35  and  36,  so  that  they  may  be  passed 
on  to  the  jury,  that  they  may  see  them  as  Mr.  Greene 
tells  them  how  he  reached  the  conclusion.  [252] 

The  Court:     They  will  be  received. 

Mr.  Dunning:  I  assume  they  are  being  intro- 
duced as  to  one  defendant? 

The  Court:    Yes. 

Mr.  Karesh:  No,  may  it  please  your  Honor,  at 
the  end  of  this  we  will  make  our  offer  as  to  all  the 
defendants.  At  this  time  it  is  only  offered  as  to 
the  defendant  John  Stoppelli. 

The  Court:    It  will  be  so  understood. 

(The  charts  referred  to  were  marked  U.  S. 
Exhibits  35  and  36  in  evidence.) 

(Mr.  Karesh  handed  copies  of  the  charts  to 
the  jury.) 

The  Court:  You  are  handing  to  the  jury  copies 
of  this  exhibit? 

Mr.  Karesh:  Yes,  United  States  Exhibits  35 
and  36. 

The  Court:  Of  course.  Counsel  has  not  seen  the 
copies  that  you  handed  them. 

Mr.  Karesh:  Yes,  they  have,  I  handed  them  to 
counsel. 
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The  Court:  They  have  copies,  but  whether  they 
are  the  same  as  the  copies  handed  to  the  jury  I 
don't  know.    I  assume  they  are. 

Mr.  Karesh:     They  are  the  same,  your  Honor. 

The  Witness:     Positively. 

Q.  (By  Mr.  Karesh)  :  Make  the  explanation  to 
the  jury  as  to  how  you  reached  your  conclusion. 

A.  These  are  comparable  characteristics  of  the 
latent  print  [253]  which  is  on  the  left-hand  side  of 
the  page  which  you  hold  in  your  hand  and  the  next 
print  which  is  on  the  right-hand  side  of  the  page. 

Characteristic  No.  1  is  a  downward  bifurcation — 

Q.     What  does  that  mean? 

A.  A  bifurcation  is  w^here  a  ridge  would  rmi 
along  in  a  certain  direction  in  the  finger  and  all  of 
a  sudden  diverge,  one  part  going  to  the  right  and 
one  part  going  to  the  left,  the  same  as  a  fork  in  the 
road,  if  you  are  driving  an  automobile  you  come 
to  a  fork  in  the  road,  or  it  may  be  two  ridges  run- 
ning parallel  to  each  other  and  one  will  divurge  to 
the  right  and  one  to  the  left. 

Q.  Go  ahead.  As  you  come  to  technical  terms 
you  explain  the  technical  terms  to  the  jury. 

A.  Yes,  sir.  The  No.  1  characteristic  is  a  down- 
ward bifurcation  forming  the  upper  bridge  of  the 
delta  and  the  first  complete  ridge  running  in  front 
of  the  delta. 

A  delta  is  the  formation  of  a  bifurcation  at  a 
certain  point  in  the  pattern  of  a  fingerprint  which 
gives  you  a  ridge  count  from  the  delta  to  the  core 
of  the  pattern,  and  the  core  of  the  pattern  in  a 
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fingerprint  is  the  innermost  recurring  ridge  of  the 

pattern. 

Q.     You  referred  to  point  1? 

A.     That  is  point  1. 
■    Q.     Now,  will  you  go  to  point  2^?  [254] 

A.  Point  2  is  a  downward  bifurcation,  the  third 
ridge  slightly  above  and  to  the  right  of  No.  1  charac- 
teristic, so  noted  in  the  latent  fingerprint  and  the 
known  fingerprint  chart. 

Q.  In  other  words,  everything  that  appears  in 
point  1  in  the  known  print  is  likewise  in  the  latent 
print?  A.     That  is  right. 

Q,  These  are  your  points  of  comparison,  14 
points  of  comparison,  that  is  what  you  mean? 

A.     Yes,  sir. 

Q.     Go  ahead. 

A.  No.  3  characteristic  is  a  downward  bifurca- 
tion forming  the  upper  part  of  the  delta,  which  the 
back  ridge  of  the  delta  goes  to  form  a  part  of  the 
downward  bifurcation  of  characteristic  No.  1. 

If  you  will  look  at  No.  1  characteristic  on  this 
you  will  see  where  the  top  bifurcation  points  down- 
ward to  No.  3  bifurcation,  and  a  part  of  that  bifur- 
cation is  the  back  ridge  of  the  delta. 

Q.     Go  ahead. 

A.  No.  4  is  an  upward  bifurcation  forming  the 
lower  part  of  the  delta,  one  ridge  running  to  the 
left  and  the  other  ridge  running  to  the  right  to 
form  the  delta,  as  I  just  explained  earlier,  and  a 
bifurcation.  No.  4  is  a  ridge  beginning  or  ending — ■ 
that  is  something  that  has  never  been  determined, 
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where  a  ridge  begins  or  where  it  ends.  When  it 
stops  abruptly  [255]  in  a  fingerprint  it  might  be 
the  beginning  of  a  ridge  and  run  continuously  in 
circles  and  zigzag  formation,  or  it  might  be  the  end 
of  that  ridge  which  began  in  another  aspect  of  the- 
fingerprint,  itself. 

There  is  a  ridge  beginning  or  ending  in  the  latent 
fingerprint  which  forms  the  ridge  below  the  left 
ridge  of  the  lower  bifurcation,  while  in  the  known 
fingerprint  this  ridge  has  the  appearance  of  form- 
ing an  upper  bifurcation,  which  is  due  to  pressure 
exerted  upon  the  finger  while  the  fingerprint  was 
being  taken. 

In  many  instances  you  will  find  two  prints  side 
by  side  running  parallel  with  each  other,  and  in  be- 
tween those  two  prints  you  will  find  a  ridge  ending 
or  beginning.  That  is  in  the  latent  fingerprint.  In 
the  known  fingerprint,  where  the  extra  pressure  on 
the  fingerprints  in  rolling  an  impression  of  the  sub- 
ject, that  much  pressure  impresses  or  pushes  the 
bulb  of  the  finger  on  the  smooth  surface,  so  that 
pushes  that  ending  or  beginning  of  the  ridge  against 
one  side  or  the  other  of  the  adjoining  ridges,  and 
it  might  have  the  appearance  of  being  a  bifurcation. 

No.  6  a  ridge  ending  or  beginning  in  the  latent 
fingerprint,  while  in  the  known  fingerprint  this 
ridge  has  the  apiiearance  of  forming  an  upper  bifur- 
cation, as  in  characteristic  No.  5. 

That  I  just  explained.  [256] 

No.  7,  In  the  latent  fingerprint  this  is  a  ridge 
ending  or  beginning,  but  in  the  known  fingerprint, 
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this  ridge  has  the  appearance  of  being  attached  to 

the  ridge  above  it  to  form  an  upward  bifurcation. 

No.  8,  A  ridge  ending  or  beginning  two  ridges 
below  characteristic  No.  7,  in  the  latent  fingerprint, 
while  in  the  known  fingerprint  this  ridge  seems  to 
be  attached  to  the  ridge  directly  about  it  to  form 
an  upward  bifurcation. 

No.  9  is  an  upward  bifurcation  forming  the  lower 
part  of  the  delta  attachment,  directly  below  charac- 
teristic No.  4. 

And  No.  10  is  an  upward  bifurcation,  the  lower 
ridge  forming  the  lower  part  of  the  delta  going  to 
the  right,  while  the  upper  ridge  of  the  bifurcation 
passes  in  front  of  the  delta. 

No.  11,  a  ridge  beginning  or  ending,  the  fourth 
ridge  in  front  of  the  delta. 

No.  12,  the  broken  core  of  the  pattern. 

No.  13  is  the  imiermost  recurving  ridge  of  the 
core  of  the  pattern,  of  the  fingerprint. 

No.  14  is  a  ridge  beginning  directly  above  charac- 
teristic No.  1  and  seven  ridges  from  the  innermost 
recurving  ridge  of  the  pattern  of  the  core. 

Those  are  the  fourteen  characteristic  points.  The 
same  are  identical  in  all  i)hases  as  far  as  relation- 
ship of  one  to  the  other. 

Q.  In  other  words,  you  have  fourteen  points  of 
comparison  or  [257]  fourteen  points  of  similarity? 

A.  Fourteen  points  of  comparable  characteris- 
tics. 

Q.  Do  you  consider  fourteen  points  sufficient  to 
make  in  your  mind  a  positive  identification'? 
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A.     I  do. 

Q.  What  is  the  minimum  number  of  points  of 
similarity  required  to  make  identification? 

A.  There  are  records  of  positive  identification 
being  made  on  as  low  as  five  or  four.  I  have  never 
gone  below  six,  myself. 

Q.     But  you  consider  fourteen 

A.     Fourteen  is  very  good. 

Q.  very  sufficient.  Now,  tell  me,  that  en- 
velope, has  that  been  treated.  United  States  Exhibit 
No.  31  for  Identification,  has  that  been  treated  with 
any  substance? 

A.  Yes,  that  has  been  treated  with  silver  nitrate 
solution. 

Q.  What  is  the  purpose  of  the  silver  nitrate 
solution  ? 

A.  To  bring  out  the  fingerprints  and  intensify 
any  prints  if  there  are  any  prints  on  the  object. 

Q.  Does  the  silver  nitrate  solution  preserve  the 
print  1 

A.     The  silver  nitrate  solution  preserves  it. 

Q.  How  long  will  that  print  on  U.  S.  Exhibit  31 
for  Identification,  how  long  will  it  last,  would  you 
say,  after  it  is  treated? 

A.  With  this  silver  nitrate  solution  treatment 
on  this  particular  piece  of  paper  or  any  other  paper 
of  hard  sizing  or  fairly  hard  sizing  or  bond  paper, 
they  should  last  fifteen  or  twenty  years,  provided 
you  don't  put  them  in  the  sun  light.  [258] 

Q.     That  is  after  it  has  been  treated  ? 
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A.  After  it  has  been  treated  with  silver  nitrate 
solution. 

Q.  Let  me  ask  you,  under  ideal  conditions,  be- 
fore the  envelope  was  treated  how  long  would  the 
print  remain  on  there? 

A.  On  this  type  of  paper,  which  is  a  sort  of  soft 
textured  paper,  that  envelope,  I  would  say  from  my 
experience  the  print  w^ould  not  be — ^would  not  last 
under  ideal  conditions  any  more  than  from  2  to  3 
to  4  weeks  at  the  most,  provided  it  wasn't  handled. 

Q.  In  other  words,  it  is  your  testimony  that  that 
print  on  U.  S.  Exhibit  31  for  Identification  had 
been  placed  on  there  no  more  than  four  weeks  prior 
to  the  time  the  envelope  was  treated  with  the  silver 
nitrate  solution*? 

A.     I  would  say  that  is  right,  yes. 

Q.     It  would  not  be  a  year"? 

A.     Oh,  no,  no. 

Q.  Now,  you  are  referring  to  a  print  on  the  en- 
velope— I  notice  there  are  several  markings  on  that 
envelope,  several  writings.  What  particular  print 
are  you  referring  to  that  you  have  talked  about  and 
has  now  been  identified  as  the  latent  impression  on 
the  photograph  U.  S.  Exhibit  35  for  Identification? 

A.  I  refer  on  this  envelope  to  the  lower  right- 
hand  corner,  to  the  front  surface  here  of  the  en- 
velope, and  toward  the  side  of  the  envelope,  as  the 
latent  print  in  question.  [259] 

Q.  I  am  wondering  whether  we  could  put  a  mark, 
an  ''X"  on  this  envelope.    Have  you  got  a  pen? 

A.     I  have. 
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Q.     Within  the  circle. 

A.  My  initials  are  right  next  to  the  latent  finger- 
print for  identification,  in  red  ink. 

Q.  It  is  not  on  any  other  place  on  the  envelope, 
your  initials  ? 

A.  My  initials  on  this  envelope — I  found  an- 
other fingerprint  on  this  envelope,  and  I  initialed 
that  also. 

Q.  Now,  you  have  your  initials  on  two  places  on 
the  envelope. 

A.     Oh,  yes,  that  is  right. 

Q.  We  are  now  speaking  of  the  print  adjacent 
to  the  word  ''thirty-one"  written  in  the  left-hand 
corner.  A.     That  is  right. 

Q.  I  think  that  has  been  sufficiently  identified. 
Now,  tell  me  something,  could  you  tell  whether  or 
not  John  Stoppelli  put  his  finger  on  there?  Is  it 
possible  that  a  stamp  made  that  print? 

A.  No,  he  had  to  touch  the  envelope.  No  stamjj 
can  be  made — that  is  too  easily  detected  an  experi- 
enced person. 

Q.  What  do  you  mean  about  "easily  detected"? 
How  could  you  detect  that  wasn't,  let  us  say,  a 
forged  fingerprint? 

A.  Well,  forged  fingerprints  are  so  rarely  done, 
but  when  they  are  done  they  are  so  easily  detected, 
for  the  simple  reason  you  transport  a  fingerprint 
from  one  surface  to  another,  and  [260]  when  you 
take  off  a  fingerprint  for  transposition  to  another 
surface  you  break  up  the  ridges,  and  that  is  the  first 
notable  thing  that  an  experienced  person  looks  for, 
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and  when  any  doubt  might  come  in  his  mind  of  that 

he  would  resort  to  use  of  poroscopy,  the  study  of 

pores. 

Q.     How  do  you  spell  that? 

A.     P-o-r-o-s-c-o-p-y. 

Q.     Go  ahead. 

A.  First  you  study  poroscopy,  a  study  of  the 
pores.  Your  ridges  have  many  pores  on  the  skin 
on  the  fingers,  that  is  what  actually  makes  the  finger- 
prints, and  you  would  find  the  impressions  of  the 
pores,  themselves,  w^ould  ])e  all  torn  and  spread  and 
placed  in  different  positions  from  the  transposition. 

Q.  Mr.  Greene,  then  it  is  your  testimony  that 
you  are  positive  that  John  Stoppelli  held  this  en- 
velope in  his  hand  and  what  finger? 

A.  That  is  the  ring  finger  of  the  left  hand,  the 
ninth  finger. 

Q.     He  held  it  in  his  hand? 

A.  The  ninth  finger  is  what  we  call  it  on  the 
fingerprint  card.  You  start  with  No.  1  is  the  right 
thumb;  the  right  index  finger  is  No.  2;  the  middle 
finger  of  the  right-hand  is  No.  3,  and  the  ring  finger 
of  the  right  hand  No.  4  on  the  fingerprint  card; 
and  the  little  finger  of  the  right  hand  is  the  No.  5 
finger;  and  the  thumb  on  the  left-hand  is  the  sixth 
finger  on  the  fingerprint  card;  No.  7  is  the  index 
finger  of  the  left  hand.  No.  8  is  the  middle  finger 
of  the  left  hand,  No.  9  is  the  ring  finger  [261]  of 
the  left  hand,  and  the  tenth  finger  on  the  fingerprint 
card  for  classification  purposes  is  the  little  finger 
of  the  left  hand. 


264  John  Stoppelli  vs. 

(Testimony  of  W.  Harold  Greene.) 

Q.  You  now  hold  in  your  hand,  you  have  United 
States  Exhibit  17  for  Identification:  With  par- 
ticular reference  to  what  finger  is  thaf? 

A.     The  ring  finger  of  the  left  hand,  No.  9. 

Q.  Now,  can  you  state,  sir,  Avhether  at  the  time 
John  Stoppelli  held  that  envelope  in  his  hand, 
whether  or  not  that  envelope  was  empty,  or  whether 
or  not  it  contained  something? 

A.     I  would  say  it  contained  something. 

Q.  And  what  would  you  say — what  kind  of  sub- 
stance, if  you  know%  did  it  contain? 

A.  Well,  from  my  experience  it  had  to  be  a 
powdery  substance,  for  the  simple  reason  that  the 
intensity  of  the  fingerprint,  the  latent  fingerprint 
on  this  particular  envelope,  shows  that  the  right 
side  as  you  look  at  it,  or  the  left  side  of  the  finger- 
print itself,  that  the  duct  covering  a  part  of  the 
delta,  the  duct  on  the  ninth  finger  of  the  left  hand, 
that  when  there  is  a  powder  in  an  envelope  of  any 
type,  and  especially  after  it  has  been  placed  in  the 
glassine  envelope  and  placed  in  this  envelope,  that 
anyone  that  grasps  the  envelope,  there  is  a  move- 
ment of  the  powder  inside,  because  naturally  we 
have  to  put  more  pressure  on  the  holding  of  an 
object  in  this  case  with  that  content  in  the  envelope 
than  you  would  if  the  envelope  was  just  as  it  is  now\ 

Q.  You  call  that  an  intensified  latent  impres- 
sion ? 

A.  The  right  side  of  the  picture  in  your  charts 
wH]  show  you  what  I  mean  by  intensity  of  the 
latent  print  itself  and  not  the  next  print. 
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Q.  Will  you  explain  that  to  the  jury,  the  in- 
tensity ? 

A.  The  intensity  was  made  there  due  to  the 
holding  of  heightened  pressure  being  placed  upon 
that  part  of  the  finger  when  he  grasped  the  envelope 
and,  after  all,  the  envelope  was  laying  on  his  ring 
finger  with  his  left  hand  in  this  fashion. 

Q.     (By  Mr.  Ehrlich)  :    What  fashion  was  that? 

A.  In  that  fashion  (indicating).  As  the  move- 
ment of  the  powder  inside  the  envelope  or  the  two 
envelopes  sort  of  moved,  because  he  had  to  exert 
a  little  pressure.  You  still  would  not  get  the  bulged 
surface  or,  I  would  say,  the  concavity  surface  of 
the  material  in  the  package.  You  would  get  a  con- 
cavity in  the  package  after  you  placed  the  finger 
by  gripping  it,  the  same  as  we  have  all  had  the  ex- 
j^erience  of  buying  sugar  in  a  bag  in  a  store,  and 
when  you  grasp  the  bag  of  sugar,  your  fingers  to  a 
certain  extent,  one  side  or  the  other,  each  finger  will 
make  an  impression  in  the  bag  as  you  hold  it. 

Q.  (By  Mr.  Karesh)  :  How  did  he  grasp  that, 
in  your  opinion*? 

A.  In  my  opinion,  he  grasped  it  this  way  (in- 
dicating), which  would  be  the  natural  way  for  plac- 
ing something  in  the  envelope  with  the  right  hand 
and,  after  all,  men  of  experience  of  that  type ■ 

Mr.  Ehrlich:    Your  Honor 

Mr.  Karesh:    We  will  ask  that  go  out. 

Mr.  Ehrlich:  Your  Honor,  this  witness  is  too 
anxious.    May  I  suggest  that  he  be  cautioned? 
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The  Court :  Yes,  be  very  careful.  You  have  had 
experience  as  a  witness  in  such  matters.  Be  care- 
ful and  restrict  your  answers  to  the  question  asked. 

Q.  (By  Mr.  Karesh)  :  Can  you  see  that  it  was 
grasped  on  the  back  by  a  thumb? 

A.  There  have  been  fingerprints  of  that  area  on 
the  back  of  the  envelope,  overlapped  by  several 
fingerprints,  and  it  just  shows  ridges.  There  is  no 
identification  made  on  the  back  side  of  the  en- 
velope. 

Q.     Why  did  you  say  there  was  no  identification? 

A.  Because  of  the  overlapping  of  several  ridges 
and  prints  that  were  not  discernible. 

Q.  You  have  another  latent  impression  there 
with  several  markings  on  it  that  you  have  your  in- 
itials inside  of.  How  many  markings  there,  if  you 
know? 

A.  Well,  as  latent  prints  go,  this  is  a  very  good 
latent  print. 

Q.  But  you  have  been  unable  to  find  out  whose 
print  that  is? 

A.  I  have  been  unable  to  identify  it  to  anyone  I 
have  examined  it  with  and  compared  it  with. 

Q.  In  other  words,  you  have  only  been  able  to 
make  one  identification;  so  far  as  the  other  is  con- 
cerned, you  can't  tell  w^ho  it  [264]  is? 

A.  I  Ivuow  definitely  the  other  print  is  not  John 
Stoppelli 's. 

Mr.  Karesh:    That  is  all. 

May  I  at  this  time.  Your  Honor,  offer  the  en- 
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velope,  U.  S.  Exhibit  31,  as  well  as  U.  S.  Exhibit 
17  for  identification,  with  particular  reference  to 
the  ring  finger,  in  evidence  against  John  Stoppelli*? 
The  Court:     It  may  be  received. 

(United  States  Exhibits  No.  17  and  31  for 
identification  were  thereupon  received  in  evi- 
dence.) 

Cross-Examination 
By  Mr.  Ehrlich: 

Q.  Mr.  Green,  as  I  understand  it,  you  first 
studied  this  subject  in  1935,  is  that  correct? 

A.     1935  I  started,  yes. 

Q.     For  w^hat  length  of  time  did  you  study  it? 

A.  I  studied  from  then  on  up  to  the  present 
date. 

Q.     In  other  words,  you  work  at  this  all  the  time  ? 

A.     Continually,  nothing  else. 

Q.  I  take  it  that  in  your  work  for  the  Govern- 
ment you  only  testify  for  the  Government,  is  that 
right  ? 

A.  I  have,  yes,  in  Federal  Courts  and  other 
courts,  city  and  state. 

Q.  You  have,  I  take  it,  a  complete  background 
in  the  subject?  A.     I  think  I  have. 

Q.  From  a  study  of  the  subject  can  you  tell  us 
when  w^as  the  [265]  first  time  in  history  when  finger- 
prints were  used? 

A.  Fingerprints  were  used  by  the  Babylonians 
and  during  the  Tang  dynasty  from  608  to  907. 
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Q.     And  when  was  it  used  by  the  Babylonians? 

A.     In  the  year  of  400  B.C. 

Q.     And  the  Chinese  used  it  from  608  to  907? 

A.  That  is  right,  as  a  means  of  identification. 
They  used  it  as  a  means  of  identification  whereby 
they  used  it — the  Bablyonians  also  used  to  make  an 
impression  of  their  thumb  in  clay  when  it  was  a 
question  of  documents  to  be  signed  or  identified  in 
wills  and  bequeaths  and  so  on. 

Q.  Bequests,  you  mean?  You  do  not  mean  be- 
queaths. A.     Well,  bequests. 

Q.  Isn't  it  a  fact  that  the  Chinese  never  used  it 
mitil  the  12th  century? 

A.     No,  I  wouldn't  say  it  was. 

Q.     That  is  not  a  fact?  A.     No. 

Q.  Isn't  it  a  fact  that  the  Government  of  the 
United  States  during  the  war  told  all  its  fingerprint 
experts  that  the  Chinese  were  the  first  to  use  it  and 
used  it  in  the  twelfth  century? 

A.     I  don't  know  what  the  Government  did. 

Q.     You  remember  that? 

A.  I  didn't  take  that  instruction.  I  had  it  with 
the  Government  before  the  war.  [266] 

Q.  Would  you  say  the  Government  teaching  its 
Army  and  Navy  personnel  that  the  Chinese  first 
used  it  in  the  twelfth  century,  would  you  say  that 
that  was  wrong  ? 

A.  To  the  best  of  my  knowledge.  I  think  tliey 
used  it  before. 

Q.     Would    you    answer    my    question,    please? 
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Would  you  say  it  was  wrong  if  the  Army  taught 
its  personnel  its  first  use  was  by  the  Chinese  and 
that  w^as  in  the  twelfth  century? 

A.  Well,  I  wouldn't  say  it  was  wrong  and  I 
wouldn't  say  it  was  right. 

Q.  But  at  least  that  disagrees  with  your  opinion, 
is  that  right? 

A.     That  disagrees  with  my  opinion. 

Q.  When  is  the  first  time  that  fingerprints  were 
used  for  the  identification  of  criminals? 

A.  The  first  record  that  I  found  was  an  Italian 
lawyer  by  the  name  of  Quintilian.  That  was  prob- 
ably— I  will  get  the  exact  date  as  close  as  I  can — 
in  the  sixteenth  century  in  Rome,  in  a  murder  case, 
where  a  stepson  was  a-ccused  of  killing  his  father, 
and  at  the  scene  of  the  crime  they  found  palmprints 
and  fingerprints  on  the  wall,  and  the  defense  at- 
torney  

Q.  Pardon  me  for  interrupting  you,  but  when 
was  that,  please? 

A.     In  the  sixteenth  century. 

Q.  The  sixteenth  century,  and  that  was  used  by 
an  Italian?  A.     Yes. 

Q.     And,  I  take  it,  that  must  have  been  in  Italy? 

A.     Yes,  in  Rome.  [267] 

Q.  Isn't  it  a  fact  that  it  was  first  used,  not  in 
Italy,  but  in  India,  and  it  was  first  used  in  the  year 
1880?  A.     No. 

Q.     For  the  identification  of  criminals? 

A.     Not  as  far  as  I  am  concerned,  no. 
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Q.  Isn't  it  a  fact  that  the  Government  of  the 
United  States  in  training  its  men  in  the  OSS  dur- 
ing the  war  taught  that  it  was  first  used  for  the 
identification  of  criminals  in  India  and  in  the  year 
1880?  A.     I  don't  know  what  they  taught. 

Q.     Would  you  say  that  that  was  wrong  1 

A.     I  say  if  they  said  1880,  it  was  wrong. 

Q.  When  was  the  first  general  use  by  a  criminal 
investigation  department  of  any  kind?  When  was 
the  first  general  use  made  of  fingerprints? 

A.  The  first  general  use,  used  by  a  crime  investi- 
gating agency,  was  S-cotland  Yard  in  1898,  Father 
Galton  and  Sir  Henry  Hurschel,  who  was  prior  to 
that  time  in  Nepal,  in  Bengal,  India,  as  director 
of  police. 

Q.  Did  you  know  that  the  United  States  Army 
and  Navy  in  teaching  its  men  said  that  it  was  first 
used — did  you  say  1898? 

A.     1898  by  Scotland  Yard  as  an  agency. 

Q.     Yes,  as  an  agency.  A.     Yes. 

Q.     said  it  was  used  in  1890;  would  you  say 

that  that  was  [268]  wrong? 

A.  I  wouldn't  say  it  was  wrong,  I  wouldn't  say 
it  was  right.  I  was  talking  about  the  question  you 
asked  me. 

Q.  But  it  disagrees  with  what  you  say,  is  that 
right?  A.     That  is  right. 

Q.  We  will  get  a  little  closer  to  home.  When 
was  it  first  introduced  in  the  United  States? 
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A.  It  was  first  introduced  in  the  United  States 
as  a  means  of  identification  in  the  latter  part  of 
1906  by  the  United  States  Navy,  and  on  January 
1,  1907  it  was  taken  over  by  the  Navy,  and  in  1913 
it  was  set  up — a  bureau  of  investigation  in  Wash- 
ington, and  those  records  were  placed  at  Leaven- 
worth Penitentiary,  and  in  1923  the  FBI  took  over. 

Q.  Let  us  take  a  piece  at  a  time.  You  are  an 
expert  and  I  am  not.  I  can't  follow^  all  of  that.  Just 
answer  my  first  question,  please.  You  said  it  was 
first  used  in  the  United  States  in  1906"? 

A.  In  the  latter  part  of  1906  as  a  means  of 
identification. 

Q.  That  is  all  we  are  talking  about.  Did  you 
know  that  the  Government  of  the  United  States 
taught  its  Army  and  its  Navy  that  it  was  first  used 
in  1903?  A.     I  didn't  know  it. 

Q.     Would  you  say  that  that  is  not  true  ? 

A.  I  am  not  concerned  with  w^hat  they  taught 
the  Army. 

Q.  Would  you  be  kind  enough  to  answer  my 
question?   Would  you  say  it  was  true?  [269] 

A.  I  wouldn't  say  it  was  true  and  I  w^ouldn't 
say  it  was  right. 

Q.     You  mentioned  Leavenworth,  didn't  you? 

A.     Yes. 

Q.  When  was  the  first  time  Leavenworth 
adopted  it? 

A.  T]iey  w^ere  placed — after  the  Navy  started 
the  use  of  investigation,  the  use  of  identification  by 
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means   of  fingerprints   on  January   1,   1907,  those 

records  were  kept  from  then  on 

Q.  When  did  Leavenworth  first  start  to  use 
them,  please?    1907? 

A.  Not  to  use  them.  They  were  kept  there,  the 
records. 

Q.  When  did  they  first  start  fingerprinting  at 
Leavenworth  I 

A.  When  did  they  first  start  fingerprinting  at 
Leavenworth  ? 

Q.    Yes.  A.     At  that  time. 

Q.     1907?  A.    Yes.     ' 

Q.  Well,  if  I  tell  you  that  the  United  States 
Government 

Mr.  Karesh:  Mr.  Ehrlich,  may  I  interrupt  you? 
When  you  say  the  United  States  Government,  who 
in  the  United  States  Government?  I  will  ask  you 
to  lay  a  proper  foundation  for  that  question. 

Mr.  Ehrlich:  I  presume  that  in  teaching  the 
soldiers  and  in  teaching  the  Army,  Navy,  Marine 
Corps  and  Coast  Guard,  I  have  no  way  of  knowing 
who  taught  it.  I  am  asking  this  man,  who  says  he 
is  an  expert,  whether  he  knows  these  things,  and  if 
he  says  they  are  wrong,  they  are  wrong.  If  he  says 
they  are  right,  they  [270]  are  right. 

Mr.  Karesh:  Will  you  concede  that  if  he  says 
they  are  wrong,  they  are  wrong  and  if  the}^  are 
right  they  are  right? 

Mr.  Ehrlich:     That  is  what  he  says,  yes. 

The  Court:     Proceed. 
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Q.  (By  Mr.  Ehrlidi)  :  Isn't  it  a  fact  that 
Leavenworth  and  Sing  Sing  first  commenced  using 
it  in  1904  for  identification  of  alleged  criminals'? 

A.     Not  to  my  knowledge,  no. 

Q.  And  if  I  tell  you  that  that  was  what  was 
taught  by  the  United  States  Government  to  its  mili- 
tary forces,  you  would  say  that  that  w^as  wrong? 

A.  No,  I  wouldn't  say  it  was  wrong  and  I 
wouldn't  say  it  was  right. 

Q.  In  any  event,  that  disagrees  with  you,  doesn't 
if?  A.     It  disagrees  with  me  entirely. 

Q.     When  was  it  generally  adopted? 

A.  Generally  adopted  by  the  United  States  Navy 
as  a  general  rule  of  this  country  for  identification 
from  then  on  up  to  the  present  time. 

Q.     When  did  the  peace  authorities 

A.  From  that  time  on.  Certain  police  authori- 
ties and  cities  adopted  fingerprinting. 

Q.     From  what  time  ?  A.     From  1913  on. 

Q.  Now,  the  United  States  Government  in  teach- 
ing its  men  during  the  war,  taught  them  that  the 
International  Association  of  Chief  of  Police  in  1906 
adopted  it;  would  you  say  that  that  was  wrong? 

A.  I  told  you  in  1906  it  was  first  used  as  a  means 
for  identification,  the  latter  part.  It  was  adopted  by 
the  Nav}^  in  1907,  on  January  1st. 

Q.  The  Government  did  not  teach  it;  it  was 
adopted  by  the  Navy.  The  Government  taught  it 
was  first  adopted  by  Leavenworth  in  1904.  Would 
you  say  that  that  w^as  wrong? 
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A.  I  would  say  it  was  not  adopted  by  Leaven- 
worth in  1904  at  all.  They  did  not  get  the  records 
out  there — start  to  get  records  out  there  until  1906. 

Q.     Do  you  mind  if  I  read  this  to  you? 

Mr.  Karesh:  May  I  ask  what  you  are  reading 
from? 

Mr.  Ehrlich :  Yes.  I  am  reading  from  tlie  actual 
instruction  sheets  given  to  men  in  the  field. 


By  whom? 

By  the  Army  of  the  United  States. 

When? 

During  this  last  war.    I  can't  give 


Mr.  Karesh 

Mr.  Ehrlich 

Mr.  Karesh 

Mr.  Ehrlich 
you  the  date. 

Mr.  Karesh :     Counsel,  I  have  one  here,  too. 

Mr.  Ehrlich :     Please  read  it  and  you  will  see  my 
dates  are  correct. 

Mr.  Karesh:     I  still  do  not  know  what  you  are 
reading  from,  [272] 

Mr.   Ehrlich:     I  am  just  reading  to  him.    May 
I  continue? 

Mr.  Karesh :     Tell  me  what  you  are  reading  from. 
I  want  to  know. 

Mr.  Ehrlich :     I  have  just  told  you,  sir. 

Mr.  Karesh:     What? 

Mr.  Ehrlich:     The  instruction  sheet  given  to  the 
Army  of  the  United  States,  the  OSS 

Mr.  Karesh:     Did  you  say  the  OSS? 

Mr.  Ehrlich:     Yes,  the  OSS,  too. 

Mr.  Karesh:     Thank  you. 
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Mr.  Ehrlich:  Mr.  White  is  a  member  of  that. 
He  ought  to  know. 

' '  The  wardens  of  Sing  Sing  and  the  United  States 
Penitentiary  at  Leavenworth,  Kansas  began  the 
fingerprinting  of  persons  incarcerated  in  or  em- 
ployed by  these  institutions  about  1904." 

Q.     Is  that  correct? 

A.     I  would  not  say  it  was  correct. 

Q.  When  did  Leavenworth  start  keeping  the 
files? 

A.     The  latter  part  of  1906  and  the  first  of  1907. 

Q.     When  did  the  FBI  get  them?  A.     1923. 

Q.  If  I  told  you  that  the  FBI  got  them  in  1924, 
would  that  be  wrong  ? 

A.  It  would  be  wrong  as  far  as  I  am  concerned. 
That  is  what  [273]  they  set  it  up  for  in  1923. 

Q.  This  tells  me  that  the  Leavenworth  files  were 
given  to  the  Federal  Bureau  of  Investigation  in 
1924.   Would  you  say  that  that  was  wrong,  sir? 

A.     As  far  as  I  am  concerned,  it  is  wrong. 

Q.  And  the  files  of  the  FBI,  on  what  system  are 
they  based? 

A.     What  do  you  mean,  what  system? 

Q.  Well,  there  must  be  some  basic  system  upon 
which  they  base  their  files  or  which  they  follow. 

A.     You  mean  they  conduct  the  files? 

Q.  No,  what  system.  I  take  it  from  what  you 
said  before  there  were  two  or  three  different  kinds 
of  systems. 

A.     They  use  the  Henry  system  with  their  own 
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certain  modifications  and  additions.    Basically  the 
Henry   system   is   used   for   all   fingerprints   prac- 
tically throughout  the  world  now. 

Q.  So  that  everything  in  connection  with  the 
matter  in  the  Henry  system  as  taught,  that  is  the 
basis  upon  which  you  have  made  these  comparisons  ? 

A.  That  and  the  Batley  single  fingerprints  from 
Scotland  Yard. 

Q.  Isn't  it  a  fact  that  all  identifications  are 
made  on  the  full  two  hands'? 

A.     Positively  no. 

Q.  Isn't  it  a  fact — I  understood  you  to  say  you 
were  the  only  one  who  made  an  identification  on 
one  finger [274] 

A.  No,  you  misunderstood  me,  if  you  under- 
stood it  that  way. 

Q.     I  am  sorry.   You  wrote  a  book  on  it^ 

A.     I  wrote  a  book  on  it. 

Q.     You  are  the  only  man  who  did? 

A.  I  said  that  was  the  only  book  written  in 
this  country  on  single  fingerprints  to  date. 

Q.  I  didn't  understand  you  to  say  this  country, 
but  you  qualified  it  by  this  record. 

A.     Yes,  it  is  in  the  record. 

Q.  Are  there  books  on  single  fingerprints  writ- 
ten in  other  countries? 

A.  Mr.  Batley  wrote  the  original  book  on  it.  I 
used  some  of  his  basic  prin-ciples,  not  all  of  them, 
with  my  own  modifications  and  additions. 

Q.  But  isn't  the  system  followed  by  all  exam- 
iners based  on  the  full  cards 
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A.     Fingerprint  cards'? 

Q.  Yes.  May  I  have  it,  please?  Based  on  all 
the  fingers  and  then  each  finger  and  some  individu- 
ally? 

A,  If  you  are  talking  about  making  a  classi- 
fication of  that  card,  you  make  a  classification  of 
the  ten  fingers,  but  when  you  come  to  identification, 
where  you  deal  solely  with  one  finger,  you  are  not 
concerned  about  the  other  nine  fingers. 

Q.  Explain  to  me,  please,  why  after  taking  each 
one  individually,  they  take  each  hand.  What  is  the 
purpose  of  that  %  There  must  be  some  reason  for  it. 

A.  The  reason  for  taking  the  roll  impression, 
the  top  [275]  impressions  here  and  these  lower  im- 
pressions here,  is  to  get  the  fixed  points.  The  fixed 
points  are  the  delta  and  the  core,  and  all  charac- 
teristics, as  to  injuries  and  so  on,  that  may  be  on 
the  side  of  the  finger.  Then  at  the  bottom  you  will 
note  that  the  plane  impressions,  that  we  call  the 
plane  impression  or  just  the  inking  impression  of 
the  fingers,  are  placed  upon  the  card  thusly  to  give 
you  the  core  mostly  of  the  pattern.  In  some  cases 
the  delta  also  shows  where  it  is  very  close  to  the 
core. 

Q.  Mr.  Greene,  isn't  it  a  fact  that  the  reason 
that  each  hand  is  taken  in  the  actual  position  of 
the  fingers  and  the  thumb  is  because  if  you  mis- 
place or  change  the  position  of  one  of  these  single 
ones,  you  can't  make  an  identification,  isn't  that 
true?  A.     Say  that  again,  please. 
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A.  Do  you  mean  if  one  of  the  fingers  was  placed 
in  another  position  on  the  card  that  you  can't  make 
an  identification? 

Q.  I  am  asking  you,  sir.  I  am  not  an  expert  on 
that  subject. 

A.  I  am  asking  you  if  you  mean  by  misplacing 
one  of  the  fingers  on  the  card 

Q.     Changing  them. 

A.  All  right,  changing  them.  Regardless  of  what 
position  those  fingers  are  on  the  card,  that  would 
never  stop  an  identification. 

Q.     It  would  never  stop  it? 

A.  No,  sir,  because  you  go  by  the  finger  itself 
regardless  of  [276]  what  position  it  is  on  the  card. 

Q.  Would  you  say  that  this  was  wrong?  "The 
transposition  of  two  or  more  fingers  on  the  card 
probably  wdll  result  in  a  totally  different  classifica- 
tion preventing  identification." 

A.  That  is  a  different  thing  entirely  from  iden- 
tification. That  is  for  classification  purposes.  If 
3^ou  take  the  card 

Q.  In  other  words,  3^ou  could  not  classify  it  but 
you  could  identify  it,  is  that  correct? 

A.  You  could  classify  it,  but  if  you  will  let  me 
explain  it 

Q.  What  did  you  mean  when  you  said  a  different 
thing.   I  want  to  follow  you. 

A.     This  fingerprint  card,  you  start  with  the  right 
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thumb  at  the  top  of  the  fingerprint  card  to  take  an 
impression  and  put  the  impression  on  this  card. 
The  index  finger  is  next,  the  middle,  the  ring  finger 
and  the  little  finger  of  the  right  hand  on  the  top 
row.  Many  times  carelessness  is  expedient  in  taking 
these  prints  by  certain  agents.  It  happens  quite 
often.  An  agent  will  take  the  left  hand  completely 
on  the  top  and  he  will  put  the  right  hand  at  the 
bottom.  Unless  you  are  an  experienced  classifier, 
that  will  throw  your  classification  off  completely. 
Then  you  have  to  know  when  the  right  hand  is  con- 
cerned and  the  left  hand.  Then  the  idea  is  to  mark 
the  card  accordingly,  where  it  says  right  hand  at 
the  top,  left  hand  at  the  bottom,  you  just  reverse 
them  and  you  make  the  classification  as  it  is  right 
there.  [277] 

Q.  I  asked  you,  Mr.  Greene,  whether  the  change 
of  one  finger  would  not  prevent  classification  and 
identification.    You  said  it  would  not. 

A.     It  would  not. 

Q.  I  read  to  you  the  statement  where  two  or 
more  fingers  on  a  card  probably  will  result  in  a 
totally  different  classification,  permitting  the  iden- 
tification when  the  search  is  made,  and  you  now 
tell  me  about  a  whole  line.  I  am  not  asking  you 
that.  I  am  asking  you  if  what  I  just  read  to  you 
is  true  or  untrue.    Can  you  answer  that? 

A.  If  a  card  has  not  been  classified  properly, 
you  will  not  find  it  in  a  search. 

Q.     All  right,  you  can't  find  it. 
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A.     But  for  identification  purposes 

Q.     So  that — pardon  me. 

A.  For  identification  purposes  you  are  dealing 
with  the  individual  fingers  as  single  fingerprints. 

Q.  But  you  have  to  go  look  for  them  somewhere, 
don't  you? 

A.     When  it  comes  to  single  fingerprints 

Q.     Please,  Mr.  Greene. 

A.     No.  Will  you  let  me  explain*? 

Q.     Will  you  answer  it,  please? 

A.  I  would  have  to  look  for  it,  naturally,  to 
find  it. 

Q.  If  you  have  only  one  finger  you  have  to  go 
and  look  for  it?  A.     Yes.  [278] 

Q.  So  it  all  depends  on  what  you  want  to  look 
for,  is  that  right? 

A.  It  all  depends  on  what  you  want  to  look  for, 
sure.   It  all  depends  on  the  classification. 

Q.  Please.  It  all  depends  on  what  you  want  to 
look  for,  is  that  correct?  A.     Yes,  sir. 

Mr.  Ehrlich:  Does  Your  Honor  want  me  to 
continue  ? 

The  Court:  We  will  recess.  You  will  observe 
the  admonition. 

(Recess.)  [279] 

The  Court:     You  may  proceed. 

Q.  (By  Mr.  Ehrlich)  :  I  understand,  Mr. 
Greene,  that  you  found  no  prints  on  this  bag. 
Prosecution's  No.  18.  A.     That  is  right. 

Q.     And  your  reason  for  that  was  what,  please? 
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A.  My  reason,  there  were  so  many  overlapping 
prints  and  ridges  there  that  there  were  none  dis- 
cernible. 

Q.  In  other  words,  there  could  or  could  not  have 
been  prints,  but  you  weren't  able  to  discern  any? 

A.     That  is  right. 

Q.     And  on  Exhibit  31 — do  you  have  that,  sir'? 

A.     Right  here. 

Q.  On  Exhibit  31  you  did  find  some  prints,  did 
you?  A.     Yes,  sir. 

Q.  And  one  print  you  worked  on,  is  that  cor- 
rect? A.     What  was  that? 

Q.  And  on  one  print  you  worked  of  all  the  prints 
that  you  found  on  that  envelope,  31? 

A.  I  identified — I  mean  I  found  two  on  that  par- 
ticular envelope. 

Q.     But  you  only  worked  on  this  one? 

A.     I  identified  one. 

Q.     One?  A.     Yes,  sir. 

Q.  I  take  it — I  don't  see  it,  but  I  take  it  it  is 
enclosed  [280]  in  this  green 

A.     Right  there  (indicating). 

Q.     Pardon  me  ?  A.     Right  there. 

Q.     I  am  sorry,  I  don't  see  it,  but  it  is  in  this 

A.     It  was  in  that  area. 

Q.     It  was  in  this  area?  A.     Yes,  sir. 

Q.  And  you  say  that  that  print  was  made  by 
the  ninth  finger,  which  you  call  the  ring  finger? 

A.     The  ring  finger  of  the  left  hand. 

Q.  And  it  is  made,  if  it  is  on  there,  of  course,  it 
is  made  by  this  finger  as  I  have  it  (indicating)  ? 


282  JoTin  Stoppelli  vs. 

(Testimony  of  W.  Harold  Greene.) 

A.     That  is  right. 

Q.     Is  that  correct,  sir"?  A.     That  is  right. 

Q.  Explain  to  me,  sir,  how  that  was  held  up 
there,  how  that  was  held  with  that  finger. 

A.  It  wasn't  held  with  that  one  finger,  it  must 
have  been  grasped  here  with  the  thumb. 

Q.     Must  have  ?  A.     Surely. 

Q.     You  don't  find  any  thumb  there? 

A.     The  record 

Q.  Please,  sir,  do  you  find  any  thumb  under  that 
finger  ? 

A.  I  found  presses  of  other  ridges  of  prints 
that  were  overlapping  [281]  and  that  were  not  dis- 
cernible. 

Q,     Will  you  show  those  to  me? 

A.     They  w^ere  within  that  area   (indicating). 

Q.     Right  there?  A.     Right  there. 

Mr.  Karesh :     Would  you  mark  that  right  there  ? 

A.     No,  I  didn't  mark  it. 

Mr.  Karesh:     I  would  like  jou  to  do  it. 

Mr.  Ehrlich:  May  I  continue  with  my  examina- 
tion, please? 

Mr.  Karesh  :     Pardon  me. 

Q.  (By  Mr.  Ehrlich) :  You  say  now  you  have 
a  print  back  here,  is  that  right? 

A.     I  said  there  were  presses  of  it. 

Q.     Presses?  A.     Yes,  sir. 

Q.  Let  me  ask  you,  sir,  in  holding  a  package 
like  that  where  would  the  real  hold  be,  right  there, 
is  that  right  (demonstrating)  ? 
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A.  If  you  hold  it  like  that  the  real  hold  would 
be  like  that,  but  naturally  you  would  hold  it  like 
that  (demonstrating). 

Q.     You  would  hold  it  this  way  (demonstrating)  % 

A.     Yes,  sir. 

Q.     And  you  would  seal  it,  is  that  the  point? 

A.     That  is  right. 

Q.  So  that  when  you  said  a  little  while  ago 
that  there  was  [282]  something  in  there,  he  put  it 
in  there  and  then  instead  of  just  sealing  it  like  this 
with  his  fingers,  instead  of  just  sealing  the  envelope 
he  went  to  the  trouble  of  doing  this  and  this  and 
sealing  it  (demonstrating). 

A.  I  wouldn't  know  which  method  he  used,  I 
wasn't  there. 

Q.  Would  he  just  pick  it  up  just  like  this 
(demonstrating)  ? 

A.  That  is  the  way,  the  ordinary  way  of  han- 
dling. 

Q.     That  is  the  way  it  was  handled"? 

A.     Yes,  sir. 

Q.     It  must  have  been  a  heavy  object,  wasn't  if? 

A.  I  wouldn't  say  it  was  heavy.  It  was  probably 
heavy  for  an  envelope  of  that  size.  It  was  ordinarily 
heavier  than  a  letter  would  be. 

Q.     If  I  held — this  has  some  of  this  stuff  in  it 

Mr.  Karesh:     What  are  you  showing  him  now? 

Mr.  Ehrlich:  I  am  showing  him  No.  4  for 
Identification. 

Q.     Now,  that  is  the  same  envelope,  isn't  it? 
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A.     The  same  envelope. 

Q.  The  same  envelope  used  by  the  Government, 
you  say  I  A.    Yes. 

Q.     You  saw  that  ?  A.     Yes. 

Q.  Now,  let's  see  what  would  happen  if  I  held 
it  this  way,  let's  see  what  happens  if  I  hold  it  that 
way  (demonstrating).  So  you  said  there  must  have 
been  something  in  there  because  [283]  this  indicated 
to  you  it  was  something  soft  underneath,  is  that 
right  ?  A.     I  said 

Q.     Please,  sir,  didn't  you  say  that? 

A.     Yes,  that  is  right. 

Q.     Now,  he  held  it  like  that   (demonstrating)  ? 

A.     I  don't  know  how  he  held  it. 

Q.     Or  like  this  (demonstrating)  ^ 

A.  That  would  be — ^^I  wouldn't — he  held  it  with 
his  ring  finger  and  the  thumb.  The  weight  was  on 
the  thumb. 

Q.     But  3^ou  don't  find  any  thumb  prints'? 

A.     Not  a  complete  thumb  print  registered. 

Q.     Please 

Mr.  Karesh :     Let  him  ansvv'er  the  question. 

Mr.  Ehrlich:  Just  a  moment.  You  don't  find 
any  thumb  print,  did  you? 

A.     I  just  answered  the  question. 


Q 

A 

Q 

A 


Will  you  answer  it  again*? 

I  said  an  incomplete  register  of  the  thumb. 

You  never  said  that  before? 

Oh,  yes,  I  did,  it  is  in  the  record. 
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Q.  Pardon  me,  I  am  sorry.  You  wouldn't  say 
that  he  picked  the  package  up  like  that,  would  you 
(demonstrating)  ? 

A.  I  wouldn't  say  he  picked  the  package  up  like 
that  with  four  or  five  fingers  on  the  end. 

Q.     But  you  do  say  that  he  picked  it  up  that  way  % 

A.     Yes. 

Q.     With  those  two  fingers?  A.    Yes. 

Q.  Suppose,  Mr.  Greene,  I  were  to  pick  up  a 
package,  pick  up  the  envelope  like  that  (demon- 
strating), or  pick  it  up  in  any  way,  this  type  of 
envelope — you  observe  that  these ,  envelopes  are 
absolutely  the  same  envelopes,  the  size*? 

A.     That  is  right. 

Q.  Now,  my  prints  on  there,  how  long  would 
they  last '? 

A.  I  would  say  your  prints  on  there  would  last 
for  probably  four  to  five  weeks  at  the  most,  under 
ordinary  conditions,  providing  there  was  no  other 
handling. 

Q.  Then  your  statement  earlier  that  they  would 
last  two  to  three  to  four  weeks  has  stretched  now 
to  five  weeks'?  A.     Not  stretched. 

Q.     I  mean  you  make  it  longer*? 

A.     I  say  four  to  five  weeks. 

Q.     Then  they  would  disappear? 

A.  They  would  automatically  be  absorbed  into 
the  paper,  because  that  paper  is  not  a  really  hard 
sized  paper. 

Q.     It  is  a  soft  paper? 
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A.  It  is  not  a  really  soft  paper,  just  what  we  c-all 
medium  paper. 

Q.  And  it  is  the  oil  from  the  hands  that  goes 
into  the  paper?  A.     Not  the  oil. 

Q.     What  is  it?  [285]  A.     Perspiration. 

Q.     Perspiration?  A.     Yes. 

Q.     Not  the  oil?  A.     Not  the  oil. 

Q.  Well,  the  perspiration  would  have  heen  gone, 
wouldn't  it,  in  two,  three,  four  to  five  weeks? 

A.    No. 

Q.     The  perspiration  would  remain? 

A.  Under  ordinary  conditions,  without  handling 
many  times,  that  is  the  case. 

Q.  Isn't  it  a  fact  that  it  is  the  oil  that  is  covered 
with  this  substance  that  you  people  use,  or  powder, 
whichever  you  use,  that  sticks  to  that  oil  that  gives 
you  the  print?  A.     It  isn't  oil. 

(Pause.) 

Mr.  Ehrlich:  I  don't  find  it  right  now,  I  will  go 
to  another  subject. 

Q.  Mr.  Karesh  asked  you  about  transposition  of 
a  fingerprint  from  one  piece  of  paper  to  another. 
Had  you  discussed  that  with  him  before? 

A.     Had  I  discussed  the  transposition? 

Q.     Yes,  sir. 

A.  I  told  him  that  it  couldn't  be  done  thoroughly 
and  successfully.  [286] 

Q.     It  can  be  done,  though,  can't  it? 
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A.  It  can  be  done,  but  not  successfully.  You 
don't  do  something  if  you  don't  do  it  successfully, 
in  a  case  like  this. 

Q.  But  be  that  as  it  may,  sir,  it  can  be  done, 
can't  it? 

A.     It  could  be  done,  sure  it  could  be  done. 

Q.  Now,  taking  your  photograph  chart,  here — 
Your  Honor,  may  I  step  up'? 

The  Court:     You  may. 

Mr.  Ehrlich:  This  is  the  latent  print  and  this 
is  the  known  print,  correct,  sir? 

A.     That  is  right. 

Q.  I  call  3^our  attention  to  No.  12  here,  where 
these  complete  clear  circles — show  me  those  com- 
plete clear  circles  there.    Complete,  now. 

A.  The  complete  innermost  recurving  ridge  is 
right  here. 

Q.  Just  a  moment,  let's  hold  it  up  so  these  ladies 
and  gentlemen  can  see  it. 

A.     It  is  right  there  (indicating). 

Q.  Is  there  one  direct  line  there,  or  is  it  all 
broken  ? 

A.     There  is  one  direct  line  right  there. 

Q.     That  is  broken,  sir. 

A.     Where  is  it  broken? 

Q.  That  line  comes  up  there,  you  have  two  little 
spots  and  it  is  broken. 

A.  As  far  as  the  classification  is  concerned  and 
our  technique  [287]  that  is  a  complete  ridge.  Those 
are  pores  that  you  see  there. 
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Q.  Mr.  Greene,  I  merely  inquired  of  you,  if  you 
will,  please,  to  show  me  the  same  thing  there,  here 
(indicating).    Now,  this  is  your  good,  clear  print. 

A.     That  is  right. 

Q.     And  this  shows  them  all  broken. 

A.    No. 

Q.  Your  latent  print  shows  them  all  flat  and 
straight,  and  in  the  known  print 

A.  It  doesn't  show  them  broken,  at  all.  These 
are  pores,  and  from  the  pressure  exerted  when  the 
print  was  rolled 

Q.  I  am  not  an  expert,  sir,  I  only  look  at  this 
picture,  and  I  see  those  lines  broken,  and  I  see  them 
over  here  complete  and  round,  and  here  they  are 
broken  and  drop  off.   You  say  that  is  the  same? 

A.  I  described  that  as  the  innermost  recurving 
ridge  of  the  pattern,  the  imiermost  recurving  ridge 
of  the  pattern. 

Q.  But  this  latent  fingerprint  picture  and  the 
known  fingerprint  picture,  just  to  a  layman  like 
myself,  doesn't  look  the  same,  does  it? 

A.     Well 

Q.     Please. 

A.  It  doesn't  look  the  same  to  you  for  the  simple 
reason  you  will  get  a  latent  print  or  a  latent  finger- 
print from  his  natural  touch  or  something,  but  still 
when  you  take  someone's  hands  [288]  and  put  pres- 
sure on  them  j^ou  won't  get  the  natural  touch.  That 
is  what  I  explained  in  the  testimony  I  gave  for  the 
whole  fourteen  characteristics.  I  explained  that 
to  you [288a] 
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Q.  Yes,  will  you  please  not  volunteer?  You  are 
an  expert  and  I  am  not. 

Mr.  Karesh:  Mr.  Ehrlich,  we  will  concede  that, 
if  you  keep  on  saying  it. 

Q.  (By  Mr.  Ehrlich)  :  The  fact  remains,  Mr. 
Greene,  that  these  two  pictures  don't  look  alike, 
isn't  that  right,  sir? 

A.  No,  I  don't  say  that  they  don't  look  alike,  I 
should  say  not. 

Q.     They  look  alike  to  you,  is  that  the  point? 

A.  That  is  what  I  am  testifying  to,  w^hat  they 
look  like  to  me. 

Q.  Please.  They  don't  look  alike  to  you,  is  that 
correct?  A.     They  do  look  alike  to  me. 

Q.  Well,  there  were  twelve  envelopes,  were  there 
not,  submitted  to  you?  A.     There  were  not. 

Q.     How  many  were  submitted  to  you? 

A.     Five. 

Q.  And  what  happened  to  the  other  four,  that 
is,  in  so  far  as  your  investigation  is  concerned? 

Mr.  Karesh:  You  mean  seven,  counsel?  What 
happend  to  the  other  four?     He  said  he  had  five. 

Mr.  Ehrlich:    He  received  five. 

Mr.  Karesh :  There  were  twelve,  that  makes  seven 
more. 

Q.  (By  Mr.  Ehrlich) :  Pardon  me ;  maybe  I 
misunderstood  you.  How  many  of  these  did  you 
receive?  [289]  A.     I  received  five. 

Q.     And  one  of  those  is  Exhibit  31,  is  that  right  ? 
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A.     That  is  right. 

Q.     Then  you  must  have  had  four  more? 

A.    Yes,  sir. 

Q.  Were  you  able  to  ascertain  who  those  four 
belonged  to  by  means  of  alleged  fingerprints'? 

A.  No,  I  have  no  identifications  on  those,  al- 
though I  made  comparisons. 

Q.  Calling  your  attention  to  22,  your  initials  are 
on  that,  sir  ?  A.     In  red,  yes,  sir. 

Q.    Yes.  A.    Yes,  sir. 

Q.  And  calling  your  attention  to  23,  your  in- 
itials are  on  that,  are  they? 

A.     That  is  right. 

Q.     In  three  places?  A.     That  is  right. 

Q.     Is  that  correct?  A.     That  is  right. 

Q.  And  this  22  has  the  same  mark  where  the 
print  is  as  has  No.  31,  doesn't  it? 

A.     Let  me  see  it. 

Q.     Some  damage  done  there? 

A.     Something  similar.  [290] 

Q.  Yes,  but  the  same  nature  and  exactly  in  the 
same  place  in  a  straight  line,  isn't  that  right? 

A.     About,  yes,  that  is  right. 

Q.     Have  you  any  idea  what  caused  that? 

A.     I  wouldn't  know. 

Q.     Might  it  have  been  some  fastening? 

A.     It  may  have  been  a  stapling  in  that. 

Q.  And  in  stapling  it,  he  put  his  hand  under- 
neath and  between  the  package  in  order  to  put  the 
print  on  that? 
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A.     He  put  his  hand  under  the  staple? 

Q.  This  must  have  been  fastened  so  this  went 
exactly  in  the  same  place  again A.     Yes. 

Q.  Now,  if  all  of  these  were  fastened  together, 
as  apparently  they  must  have  been,  how  did  he 
get  his  ring  finger  under  here  and  put  his  thumb 
up  on  there"? 

A.     He  didn't  buy  them  fastened  together,  did  he"? 

Q.  How  do  you  know,  sir?  How  do  you  know 
that  he  bought  them? 

A.  If  he  handled  them,  he  didn't  handle  them 
fastened  together. 

Q.    How  do  you  know  that,  sir? 

A.     Because  it  is  too  plainly  seen  by  an  expert. 

Q.  Do  you  now  include  in  your  qualifications 
what  is  plainly  seen  and  what  is  not  plainly  seen? 

A.     I  think  my  eyesight  is  pretty  well. 

Q.     But  all  of  these  were  fastened  together? 

A.  I  have  no  concern  about  whether  they  were 
fastened  together  or  not.  I  didn't  see  them  fast- 
ened together.  I  don't  know  anything  about  the 
fastening  of  them  at  all. 

Q.  And  you  don't  know  what  was  in  the  en- 
velopes or  whether  they  were  or  were  not  fastened 
together  ? 

A.  I  know  something  was  in  them,  but  I  don't 
know  what  it  was 


Q.     Wonderful.  A.     I  didn't  see  it. 

Q.  Then,  of  course,  you  don't  know  whether  they 
were  fastened  together  as  is  indicated  here  or  not, 
do  3^ou? 
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A.  It  seems  to  me  as  though  they  were  fastened 
together,  but  I  didn't  see  it. 

Q.  It  is  a  fact,  isn't  it,  that  you  were  directed 
to  testify  in  the  manner  in  which  you  are  testify- 
ing?   Isn't  that  right,  sir? 

A.     I  didn't  get  the  question. 

Mr.  Ehrlich:  Will  you  read  the  question,  Mr. 
Reporter? 

(Question  read.) 

A.     No,  sir. 

Q.  (By  Mr.  Ehrlich)  :  Well,  then,  why  have  you 
been,  sir,  so  anxious  to  volunteer  a  lot  of  information 
that  has  nothing  to  do  with  this  case?  Will  you 
explain  that?  A.     I  haven't 

Mr.  Karesh:  Just  a  moment.  I  object  to  the 
form  of  that  question — — 

The  Court:    Yes,  sustained.  [292] 

Mr.  Ehrlich :  That  is  all,  Your  Honor ;  I  have  no 
further  questions. 

The  Court:     Any  questions  from  other  counsel? 

Mr.  Kernes:     No  questions,  Your  Honor. 

Mr.  Deasy:     No  questions. 

The  Court:    Redirect? 

Mr.  Karesh:    That  is  all. 

Mr.  Ehrlich:  Oh,  yes,  pardon  me.  Your  Honor, 
I  overlooked  a  question  which  was  suggested  to  me 
here. 

Q.  I  show  you,  Mr.  Greene,  Exhibit  No.  19,  con- 
sisting of  a  number  of  cellophane  packages,  cello- 
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phane  wrappers,  much  discolored.    Were  they  sub- 
mitted to  you? 

A.  No,  these  were  not  submitted  to  me,  although 
I  looked  them  over  when  I  w^as  here  in  January. 

Q.     Did  you  find  any  fingerprints  on  those? 

A.     No,  I  didn't. 

Q.  Did  you  find  Mr.  Stoppelli's  prints  on  any 
of  these  ?  A.     Not  any  of  those. 

Q.     Just  found  it  on  that  one  envelope? 

A.     That  is  right. 

Mr.  Ehrlich :     That  is  all. 

Mr.  Dunning :  May  I  ask  just  one  question,  Your 
Honor  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Dunning) :  Mr.  Grreene,  you  made 
tests  for  prints  on  all  of  the  five  envelopes  submitted 
to  you,  is  that  correct?  [293] 

A.     I  didn't  make  no  tests. 

Q.     That  is,  you  took  prints  from  the  envelopes? 

A.     I  examined  the  envelopes. 

Q.     For  prints? 

A.     For  comparison  purposes. 

Q.  I  see.  How  many  fingerprints  in  all  did  you 
find? 

A.     In  all,  in  all  those  five  envelopes? 

Q.    Yes. 

A.  There  were  three  on  one,  two  on  another,  and 
one  or  two  on  one  of  the  other  envelopes. 

Q.  Were  there  any  fingerprints  of  Andrew  In- 
goglia  submitted  to  you  for  comparison? 
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A.  The  fingerprint  card  was  submitted  to  me  for 
comparison. 

Q.  Did  you  make  any  comparison  of  the  other 
fingerprints  you  found  on  the  envelopes  with  those 
of  Andrew  Ingoglia?  A.     I  did. 

Q.     Well,  did  they  match  upf 

A.     No,  they  were  not  the  same. 

Q.     They  were  not  the  same  ? 

A.     They  were  not  the  same. 

Q.  Otherwise,  the  fingerprints  that  you  referred 
to  belonged  to  some  individuals  not  known  to  you? 

A.     Not  known  to  me,  that  is  right. 

Mr.  Dunning:    That  is  all.  [294] 

Redirect  Examination 

By  Mr.  Karesh: 

Q.  And,  Mr.  Glreene,  we  are  still  trying  to  find 
out  who  they  belong  to,  aren't  we? 

A.     That  is  right. 

Mr.  Karesh:     That  is  all. 

The  Court:     That  will  be  all. 

Mr.  Karesh:  May  it  please  Your  Honor,  at  this 
time  the  Government  asks  to  offer  in  evidence  as 
to  all  the  defendants  all  the  exhibits  for  identifica- 
tion. 

Mr.  Ehrlich:  To  which  we  object.  Your  Honor — 
does  Your  Honor  want  to  hear  argument? 

The  Court:    Yes. 

Ladies  and  gentlemen  of  the  jury,  I  am  going  to 
excuse  you  now  until  two  o'clock  and  you  will  ob- 
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serve  the  admonition  in  the  meantime.     You  may 
now  leave  the  courtroom. 

(The  jury  retired  from  the  courtroom.) 

Mr.  Ehrlich:  Your  Honor,  with  relation  to  the 
exhibits — I  understand  the  motion  is  just  as  to  the 
exhibits,  is  that  correct  *? 

The  Court:    Yes. 

Mr.  Karesh:  At  this  time,  then,  I  will  make  a 
motion  as  to  the  testimony. 

Mr.  Ehrlich:  With  relation  to  the  exhibits,  in 
so  far  as  the  defendant  Stoppelli  is  concerned,  we 
of  course  object  to  them. 

We  start  off,  of  course,  with  the  fact  this  is  a 
conspiracy.  [295]  Now  all  of  the  testimony  in  this 
record,  if  we  believe  all  of  it,  take  it  all  as  being 
true,  all  of  the  testimony  in  this  record  as  against 
the  defendant  Stoppelli  is  that  his  fingerprint  was 
on  Exhibit  31.  Now,  that  is  all  the  testimony 
there  is. 

Any  question  about  him  or  his  participating  here 
directly  or  indirectly  has  been  cleared  entirely  by 
this  testimony  of  Mrs.  LeFevar,  who  testified  that 
she  saw  the  man  who  brought  in  the  narcotics  and 
that  his  name  was  Tony  Sapoli,  and  she  had  visited 
with  him.  The  only  evidence  against  this  man  at 
all  is  a  fingerprint  which  does  not  establish  his  con- 
spiracy. A  man  must  either  do  something  directly, 
he  must  act,  the  evidence  must  show  that  he  has  done 
something,  the  evidence  must  show  that  he  was  part 
and  parcel  of  it — and  of  course  that  doesn't  mean 
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that  lie  has  to  sit  down  and  say  to  someone  to  do 
this,  as  I  understand  it,  but  it  must  show  he  has 
done  something. 

Let  us  take  it  for  granted,  Your  Honor,  that 
fingerprint  is  his  and  that  he  put  it  on  the  envelope. 
Does  that  mean  he  took  the  envelope  and  filled  it 
with  narcotics  and  gave  it  to  the  other  defendants 
in  this  case?  Does  that  mean  that  he  ever  handled 
the  narcotics  at  all  in  this  case?  The  only  thing 
we  have  got  there  is  one  disconnected  thing,  a  print. 

Now,  this  envelope  is  the  ordinary  envelope,  the 
same  kind  that  the  Government  uses  in  their  ex- 
hibits here,  absolutely  the  same.  This  envelope  may 
have  been  attached  by  him,  I  don't  know,  [296]  but 
that  doesn't  indicate  for  one  second  his  participa- 
tion in  any  conspiracy.  [296-a] 

The  Court:  My  answer  to  you  on  that  is  con- 
spiracies must  usually  be  established  by  circumstan- 
tial evidence,  and  it  seems  to  me  that  that  is  a  cir- 
cumstance sufficient  at  least  to  go  to  the  jury  to 
determine  the  effect  of  it. 

Mr.  Ehrlich :  May  I  respond  for  a  moment,  Your 
Honor  ?  Where  circumstantial  evidence  is  used,  the 
law  is  clear  that  it  must  be  absolutely  rationally 
inconsistent  with  the  man's  innocence. 

The  Court:  I  shall  so  instruct  the  jury.  It  is  a 
question  of  fact  for  the  jury  to  determine. 

Mr.  Dunning:  In  behalf  of  the  defendant  In- 
goglia,  I  will  object  to  the  evidence  oifered  by  the 
Government  on  the  ground  that  no  sufficient  founda- 
tion has  been  shown,  and  the  evidence  so  far  is  in- 
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sufficient  to  connect  the  defendant  Andrew  Ingoglia 
with  any  of  the  exhibits  that  are  now  being  offered 
in  evidence. 

The  Court:  Do  any  of  the  other  defendants  join 
in  the  motion? 

Mr.  Deasy:  We  will  join  in  the  argument.  I 
will  submit  it  without  further  argument. 

Mr.  Kernes:  On  behalf  of  the  defendant  Mc- 
Donough,  I  join  in  the  motion  and  submit  it  without 
further  argument. 

The  Court :  The  ruling  of  the  Court  is  that  these 
exhibits  which  have  been  marked  for  identification 
are  received  as  against  all  defendants  for  all  pur- 
poses. 

Mr.  Karesh:  May  it  please  Your  Honor,  with 
reference  to  all  [297]  the  testimony  taken,  we  ask 
that  all  testimony  taken  prior  to  determination  of 
the  sale  and  the  possession  in  the  hotel 

The  Court :    That  went  in  prior  to  October  31st  ? 

Mr.  Karesh:  That  is  during  October  31st  and 
prior  to  that  time,  be  admitted  with  one  exception, 
and  that  is  the  conversation  Mr.  Souza  had  with 
Mr.  McDonough  about  buying  a  car  from  Mr. 
Leeper.  That  should  only  go  in  as  against  Mc- 
Donough. All  the  rest  we  ask  to  remain  in  against 
all  the  defendants. 

Mr.  Dunning:  I  will  ask  that  the  Court  renew 
its  ruling  at  this  time  with  respect  to  the  previous 
objections  interposed  on  behalf  of  the  defendant 
Ingoglia  with  reference  to  the  conversations  related 
by  Agent  White  in  connection  with  his  conversation 
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with  the  defendant  Ballard,  and  also  the  testimony 
of  Agent  McGuire,  which  was  limited  as  to  Ballard 
only,  and  the  Court's  ruling  limiting  the  conversa- 
tion to  Souza  as  to  the  defendant  McDonough.  In 
other  words,  Your  Honor,  I  am  asking  that  Your 
Honor's  rulings  on  my  previous  objections  on  be- 
half of  the  defendant  Ingoglia,  wherein  the  Court 
limited  that  testimony  only  to  the  defendants  re- 
ferred to,  apply  to  this  offer  on  the  part  of  Mr. 
Karesh. 

The  Court:  I  am  satisfied  that  in  the  state  of 
the  evidence  as  it  presently  appears  that  all  of  the 
testimony  which  was  received  for  limited  purposes 
should  now  be  extended  in  so  far  as  that  testimony 
refers  to  conversations  had  between  witnesses  and 
defendants  or  concerning  activities  of  defendants 
prior  to  [298]  the  termination  of  the  conspiracy, 
which  was  on  the  31st  of  October,  with  the  excep- 
tion, as  counsel  has  pointed  out,  of  the  testimony 
of  the  witness  Souza,  that  which  he  testified  con- 
cerning the  purchase  of  a  car  by — who  was  it,  Mc- 
Donough ? 

Mr.  Karesh:  McDonough  told  Souza  he  could 
get  a  car  from  Leeper. 

The  Court:    Oh,  yes. 

Mr.  Ehrlich:  Your  Honor,  may  I  now  renew  my 
motion  in  so  far  as  the  evidence  is  concerned? 

The  Court :  Very  well.  It  will  be  so  understood 
that  the  ruling  of  the  Court  is  that  all  conversations 
and  testimony  concerning  conversations  in  which 
the  defendants  or  any  of  them  participated  in  or 
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any  activities  and  actions  of  any  of  the  defendants 
occurring  on  or  prior  to  October  31st  is  received 
in  evidence  as  against  all  the  defendants  for  all 
purposes,  with  the  sole  exception  of  the  testimony 
referred  to  given  by  the  witness  Souza,  in  which  he 
gave  testimony  concerning  the  purchase  and  sale 
of  a  Cadillac  automobile  between  Leeper  and  Mc- 
Donough,  or  rather,  between  Leeper  and  Souza. 

Mr.  Deasy:  May  the  record  indicate.  Your 
Honor,  that  we  had  joined  in  that  objection  and 
Your  Honor  had  overruled  our  objection? 

The  Court:    It  may  be  so  understood. 

Mr.  Ehrlich:  I  have  one  other  motion,  Your 
Honor.  I  desire  at  this  time  to  move  for  a  mistrial 
on  behalf  of  the  [299]  defendant  Stoppelli  based 
upon  the  statements  made  by  the  government  wit- 
ness Greene. 

The  Court :  Well,  it  is  unfortunate  the  statement 
was  made.  It  was  not  a  complete  statement.  It 
was  an  indication  of  something.  I  have  instructed, 
the  jury  to  disregard  it.    I  think  that  is  sufficient. 

Mr.  Ehrlich:  Of  course,  Your  Honor,  the  old 
trial  lawyer's  statement  that  you  can't  unring  a 
bell  is  particularly  true  here.  This  man  could  not 
have  said  in  this  trial  that  he  has  or  has  not  a  rec- 
ord involving  this  subject.  It  was  clear  that  Mr. 
Greene  deliberately  and  voluntarily  put  that  in. 

The  Court:  What  do  you  mean  by  record*?  I 
think  the  intimation,  in  so  far  as  it  is  an  intimation, 
was  that  this  man  was  under  surveilance  by  narcotic 
officials. 
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Mr.  Ehrlich:  He  went  further  than  that.  I  do 
not  have  the  exact  wording,  but  as  it  struck  me,  and 
it  struck  Your  Honor  equally,  with  as  much  force 
at  least,  was  that  he  conveyed  to  the  jury  the  im- 
pression that  there  was  something  to  this,  that  he 
knew  all  about  this  man,  he  knew  exactly  where  to 
go  to  look,  that  they  had  a  record  on  this  m.an  and 
with  laymen.  Your  Honor,  that  makes  a  great  deal 
of  difference.  It  would  not  make  any  difference  to 
you  or  to  me  or  to  perhaps  others  who  have  had 
experience  with  the  trial  of  cases,  but  it  does  make 
a  great  deal  of  difference  in  the  minds  of  people  sit- 
ting on  the  jury.  They  can't  weigh  evidence  as  you 
weigh  it  or  as  I  weigh  it.  [300]  They  can't  mark  out 
of  their  minds  this  thing  that  this  man  said.  They 
can't  put  it  away.  We  could  do  it.  Your  Honor 
could  do  it  because  you  have  tried  so  many  cases. 
But  this  man's  liberty  depends  upon  what  the  jury 
does.  That  jury  has  now  been  told  something  that 
he  could  not  get  into  evidence  no  matter  how^  he 
tried. 

The  Court:  He  was  stopped  in  his  statement  be- 
fore he  could  complete  it  and  it  is  not  a  completed 
statement.  I  think  as  far  as  the  statement  went,  it 
is  an  indication  he  was  under  the  surveillance  of 
the  narcotic  bureau. 

Mr.  Ehrlich :  Would  Your  Honor  do  me  the  kind- 
ness of  reserving  your  ruling  on  that  until  I  have 
that  portion  written'? 

The  Court :  Very  well,  and  I  will  take  it  up  with 
you  at  a  quarter  to  two. 
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Mr.  Karesh:  I  would  like  to  say  in  this  connec- 
tion that  in  a  sense  counsel  invited  something  that 
the  agent,  if  he  wanted  to  be  unfair,  could  have  an- 
swered when  he  said,  "You  were  looking  for ," 

the  last  question  before  the  recess. 

''You  were  trying  to  get  him,  weren't  you?" 

The  Court:  The  statement  was  not  made  in  re- 
sponse to  that. 

Mr.  Ehrlich:     No. 

Mr.  Deasy:  Merely  as  to  the  conspiracy  count, 
as  to  the  defendants  Ballard  and  Leeper,  I  urge  the 
same  objection.  I  move  for  a  mistrial,  as  Mr. 
Ehrlich  has  previously  urged,  because  in  a  con- 
spiracy case  if  it  is  harmful  to  one  defendant  to 
show  he  was  a  dealer  in  narcotics,  it  is  equally  harm- 
ful to  the  other  defendants  involved.  As  to  the  sub- 
stantive offenses,  I  do  not  believe  that  will  apply. 

Mr.  Dunning:  In  behalf  of  defendant  Ingoglia, 
I  will  make  the  same  motion. 

Mr.  Kernes:  In  behalf  of  the  defendant  Mc- 
Donough,  the  same  motion,  Your  Honor. 

The  Court:  We  will  reserve  that  mitil  the  testi- 
mony is  available  in  transcript  form.  We  will  recess 
until  1:45  o'clock. 

(Thereupon   an   adjournment  was   taken   to 
1:45  o'clock  P.M.  this  date.)  [302] 

Afternoon  Session,  June  9,  1949 

The  Court :    Now  that  all  the  counsel  and  defend- 
ants are  present,  I  will  hear  from  you  further. 
Mr.  Ehrlich:    Your  Honor,  I  have  the  transcript 
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written  up  on  that  question  and  answer  we  were  dis- 
cussing. Mr.  Karesh  asked  the  question:  "Now, 
how  do  you  come  to  that  conclusion  that  the  print 
on  the  envelope  is  the  print  that  belongs  to  John 
Stoppelli,  the  defendant?" 

"A.  We  have  a  national  book,  every  district  su- 
pervisor in  the  country  in  the  Narcotic  Bureau  has 
a  national  book  published  by  the  Narcotic  Bureau  of 
all  the  major  known " 

and  Mr.  Karesh  broke  in: 

"Just  a  moment.    Pardon  me. 

"Mr.  Ehrlich:    All  right. 

"The  Court:     Yes. 

"Mr.  Karesh:  Just  a  moment." 
His  answer  was  worse  than  I  recalled  it  when  I 
was  making  my  motion:  "We  have  a  national  book, 
every  district  supervisor  in  the  country  in  the  Nar- 
cotic Bureau  has  a  national  book  published  by  the 
Narcotic  Bureau  of  all  the  major  known — ,"  and. 
Your  Honor,  I  suggest  to  you  that  that  is  a  preju- 
dicial statement.  It  is  damaging  to  the  defendant. 
It  goes  so  far  as  to  say,  in  answer  to  question,  "How 
did  you  know  that  this  print  belonged  to  Stop- 
pelli'?," he  says,  "Well,  we  have  a  book  in  which 
all  the  [303]  major  known  narcotic  peddlers  are 
registered  or  classified." 

Mr.  Karesh:    He  just  did  on  *' known." 

Mr.  Ehrlich :  I  will  submit  if  the  Court  will  read 
the  actual  words,  that  is  more  than  merely  hinting. 

Mr.  Karesh :    I  do  not  think  so. 

Mr.  Ehrlich:  He  needed  one  word  to  complete 
it  and  that  would  be  "peddlers." 
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The  Court:  Well,  Mr.  Ehrlich,  you  have  got  to 
bridge  a  gap  of  all  the  major  known — .  Of  course 
you  jump  to  the  conclusion  the  jury  is  going  to  say, 
*'all  the  major  known  individuals  engaging  in  the 
narcotic  traffic,"  or  some  words  to  that  effect. 

Mr.  Ehrlich:  Well,  he  says  it  is  printed  by  the 
Narcotic  Bureau. 

The  Court:     It  might  be  all  the  major 

Mr.  Ehrlich:  Certainly  it  would  not  be  people 
driving  automobiles  while  drunk. 

The  Court:  It  might  be  anything.  Don't  you 
think  that  we  have  got  to  assume  that  a  jury  of 
twelve  men  and  women  who  are  sworn  to  try  the 
case  solely  upon  the  evidence  and  upon  the  instruc- 
tions of  the  Court  that  when  the  Court  specifically, 
definitely  instructs  that  jury  to  entirely  disregard 
a  statement  of  that  kind,  having  in  mind  the  state- 
ment is  merely  something  you  have  to  stretch  to  a 
conclusion  that  is  not  expressed  by  the  witness — 
don't  we  have  to  assume  that  a  jury  is  going  to 
perform  that  solemn  obligation  in  determining  the 
guilt  or  innocence  of  a  [304]  defendant  as  the  law 
request  them  to  determine  it? 

Mr.  Ehrlich:  Your  Honor,  what  you  say  is  cor- 
rect. We  must  assume  that.  But  as  I  facetiously 
indicated  this  morning,  without  intending  to  be  fa- 
cetious, you  can't  unring  a  bell.  You  can't  place 
your  head  and  brain  on  the  heads  of  twelve  people 
who  haven't  the  experience  that  Your  Honor  or 
these  men  who  are  engaged  in  this  profession  have. 
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These  people,  if  they  could  weigh  evidence  as  clearlv 
as  Your  Honor  would  wish  they  could,  we  would 
have  no  problems.  We  would  have  to  make  no  ob- 
jections. We  would  have  to  make  no  motions  to 
strike  because  Your  Honor  could  instruct  themj;hat 
these  are  the  issues,  these  are  the  facts,  and  this  is 
what  you  ai'e  going  to  determine.  But  here  you 
have  to  the  layman  the  worst  type  of  crime.  To 
the  layman  the  narcotic  traffic  is  the  worst  crime. 
This  is  not  selling  alcohol.  This  is  not  running  a 
still.  This  is  not  driving  while  drunk.  This  is  not 
crawling  through  a  window  to  burglarize  some  man's 
home.  This  is  considered  worse  by  the  layman  than 
is  the  crime  of  murder,  the  killing  of  a  human  being. 
They  have  a  horror  and  fear  and  a  basic  scare  of 
this. 

Now,  when  you  take  that,  Judge,  and  you  permit 
a  government  witness  voluntarily  to  say,  "The  rea- 
son I  know  that  this  is  Stoppelli  is  because  we  have 
a  book  published  by  the  Narcotic  Bureau  of  all  the 
major  known — all  the  major  known — "  and  then 
Mr.  Karesh  jumps  in,  and  we  start  the  discussion 
between  counsel  and  the  Court.  Tliis  is  an  entirely 
different  thing.  Of  course,  [305]  if  he  had  said, 
"Well,  I  have  some  records,'-  and  we  stopped  him, 
that  is  one  thing.  Or,  "I  had  occasion  to  look  up 
some  records,"  and  we  stopped  him,  that  is  another 
thing.  But  this  man  not  only  says  how  he  knew  it, 
but  he  qualifies  it  by  saying  every  district  super- 
visor's office  in  the  country,  every  district  narcotic 
supervisor's  office  has  a  book  published,  not  by  the 
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FBI,  not  by  the  State  of  California,  or  whichever 
state  it  was,  but  published  by  the  Narcotic  Bureau 
of  all  the  well  known — whatever  the  words  are  there, 
which  brought  us  to  the  objections.  It  seems  to  me 
that  that  is  going  beyond  the  field  of  conjecture  as 
to  what  the  jury  is  going  to  do  in  following  or  not 
following  the  instructions  of  the  Court.  In  other 
words,  we  have  done  here  indirectly  what  the  law 
will  not  permit  us  to  do  directly.  We  can  not  say 
why  this  man  here  has  a  record  for  narcotic  peddling 
or  whatever  it  is.  We  can't  say  that.  The  law 
says  we  can't  do  it. 

The  Court:  He  did  not  necessarily  say,  or  the 
inference  is  not  necessarily  drawn,  that  he  was  re- 
ferring to  the  major  known  dealers  in  narcotics. 
The  major  known  sources  of  narcotics,  the  major 
known  methods  of  distribution,  sale,  and  so  forth — ■ 
we  do  not  know  what  he  had  in  his  mind,  and  I  do 
not  think  that  sort  of  statement  is  sufficient  to  war- 
rant a  court  in  declaring  a  mistrial.  I  think  the 
matter  has  been  eradicated  in  the  instruction  I  have 
given  to  this  jury,  and  I  am  going  to  assume  that 
the  jury  is  composed  of  twelve  fair  and  impartial 
men  and  [306]  women  with  a  conscientious  deter- 
mination to  do  their  duty  as  they  should  do  it.  The 
motion  for  a  mistrial  will  not  be  granted. 

Mr.  Ehrlich :  Thank  you.  Your  Honor,  but  with- 
out disputing  it  with  Your  Honor  any  longer,  I  was 
going  to  add  one  thing  that  occurred  to  me :  When 
you  take  this  statement  and  add  it  to  the  slight,  very 
tenuous,  very  little,  very  thin,  disconnected  evidence 
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they  have  against  the  defendant  Stoppelli,  it  may 
be  the  difference  between  his  acquittal  and  his  con- 
viction. 

The  Court :  Well,  it  is  up  to  that  jury  to  deter- 
mine whether  that  is  slim,  unsubstantial  bit  of  evi- 
dence or  a  substantial,  strong  evidence.  That  is  up 
to  the  jury  in  considering  their  verdict  under  ap- 
propriate instructions. 

Call  the  jury. 

Mr.  Ehrlich:  I  presume,  Mr.  Karesh,  your  case 
is  entirely  in  now  ? 

Mr.  Karesh:  Yes,  we  made  our  motion  and  the 
jury  was  excluded,  about  the  admissibility  of  the 
evidence.  When  the  judge  tells  the  jury  what  his 
ruling  is,  we  will  rest. 

The  Court:  I  have  made  the  ruling.  I  will  just 
repeat  it  to  them. 

Mr.  Karesh:  They  will  know  this  is  in  evidence 
as  against  all  the  defendants. 

Mr.  Ehrlich:  Your  Honor,  on  behalf  of  the  de- 
fendant Stoppelli,  I  now  ask  the  Court  that  it  direct 
the  jury  to  return  [307]  a  verdict  of  not  guilty 
against  the  defendant  Stoppelli. 

The  Court:    Motion  is  denied. 

Mr.  Dunning:  On  behalf  of  the  defendant  An- 
drew Ingoglia,  I  now  move  the  Court  to  make  an 
order  acquitting  this  defendant  of  the  charge  upon 
the  basis  of  the  insufficiency  of  the  Government's 
case  as  it  now  stands  before  the  Court. 

The  Court:    The  motion  will  be  denied. 

Mr.  Karens :    In  behalf,  if  Your  Honor  please,  of 
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the  defendant  Patrick  McDonough,  I  make  the  same 
motion  for  acquittal  based  insufficiency  of  the  evi- 
dence in  the  Government's  case. 

The  Court:    Denied. 

Mr.  Deasy:  The  same  motion  is  made  in  behalf 
of  the  defendants  Leeper  and  Ballard. 

The  Court :    The  motion  is  denied. 

Mr.  Ehrlich:  The  fact  that  I  used  the  word 
*' direct"  instead  of  ''advise,"  of  course,  does  not 
make  any  difference. 

The  Court:  I  understand  your  motion,  which 
will  be  considered  make  as  such. 

(Thereupon  the  jury  returned  to  the  court- 
room and  the  following  proceedings  were  in 
the  presence  of  the  jury:) 

The  Court:  Ladies  and  gentlemen,  there  are  a 
number  of  exhibits  which  w^ere  marked  for  identifi- 
cation and  w^hich  were  not  received  in  evidence  while 
you  were  present  in  the  courtroom.  All  of  the  ex- 
hibits which  were  so  marked  have  been  in  your 
absence  admitted  into  evidence  for  all  purposes. 
You  will  therefore  [308]  consider  all  of  these  ex- 
hibits to  be  in  evidence.  All  evidence  of  the  con- 
versations or  acts  had  and  occurring  on  or  prior  to 
October  31,  1948,  is  evidence  to  be  considered  by 
you  for  all  purposes  against  all  the  defendants,  with 
the  exception  of  the  testimony  of  the  witness  Souza 
about  a  conversation  which  he  states  he  had  with 
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the  defendant  Ballard  in  reference  to  the  purchase 
and  sale  of  a  Cadillac  automobile. 

Mr.  Karesh:  The  defendant  McDonough,  Your 
Honor. 

The  Court:  Strike  the  name  Ballard.  The  de- 
fendant McDonough,  with  reference  to  the  purchase 
and  sale  of  a  Cadillac  automobile.  That  testimony 
is  limited  and  is  to  be  considered  by  you  only  as  to 
the  defendant  McDonough,  and  to  none  of  the  other 
defendants.  Evidence  of  conversations  with  or 
acts  done  by  the  defendant  after  October  31,  1948, 
is  limited  to  the  particular  defendant,  as  I  in- 
structed you  w^hen  such  evidence  was  received.  The 
acts  or  declarations  of  the  defendant  after  October 
31,  1948,  is  not  evidence  against  any  defendant  other 
than  the  defendant  doing  the  act  or  making  the 
declaration.    Now,  as  I  understand 

Mr.  Karesh :    The  Government  rests. 

Mr.  Ehrlich:  Your  Honor,  may  the  defendant 
Stoppelli  enter  into  a  stipulation  with  the  Govern- 
ment through  Mr.  Karesh  that  the  defendant  Stop- 
pelli was  arrested  on  the  23rd  day  of  December, 
1948,  under  Commissioner's  warrant  No.  11-5177? 

Mr.  Karesh :  If  you  say  that  is  correct,  we  stipu- 
late to  it.  [309] 

Mr.  Ehrlich:    Thank  you.     So  stipulated. 
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^  a  defendant  herein,  was  called  as  a  witness  in  his 
own  behalf,  and  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 

By  Mr.  Deasy: 

Q.     What  is  your  full  name,  please? 

A.     James  Marvin  Ballard. 

Q.  I  am  calling  your  attention  to  the  defendant 
Stoppelli.  I  am  referring  to  the  gentleman  seated 
in  the  courtroom  to  my  extreme  left  inside  the  aisle. 
Before  October  31,  1948,  had  you  ever  known  Mr. 
Stoppelli?  A.     No,  sir. 

Q.  Before  October  31,  1948,  had  you  ever  seen 
Mr.  Stoppelli?  A.     No,  sir. 

Q.  Before  October  31,  1948,  had  you  ever  heard 
of  Mr.  Stoppelli?  A.     No,  sir. 

Q.  Calling  your  attention  to  defendant  Leeper, 
did  you  know  him  on  October  31,  1948? 

A.     I  did,  sir. 

Q.  Before  that  time,  for  how  long  a  period  of 
time  had  you  known  him  ? 

A.     Approximately  six  years. 

Q.  Calling  your  attention  to  the  defendant  Mc- 
Donough,  before  October  31,  1948,  did  you  know 
Mr.  McDonough?  [310]  A.     Yes,  sir. 

Q.  And  for  a  period  of  how  long  did  you  know 
him? 

A.     Approximately  six  or  eight  months. 

Q.  Before  October  31,  1948,  did  you  know  a  man 
whom  you  now  Imow  as  Andy  Ingoglia  ? 

A.     I  did,  sir. 
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Q.  Before  October  31,  1948,  how  long  had  you 
known  him? 

A.     In  the  neighborhood  of  four  days. 

Q.  In  the  neighborhood  of  four  days,  is  that 
correct?  A.     That  is  correct. 

Q.  During  the  period  of  time  that  you  had  known 
Mr.  Leeper,  had  you  seen  him  frequently  or  in- 
frequently? I  will  withdraw  the  question,  and  say 
within  two  weeks  preceding  October  31,  1948,  did 
you  see  Mr.  Leeper? 

A.     A  few  times  I  saw  him  on  the  street. 

Q.  In  that  two  weeks  you  saw  him  a  few  times, 
is  that  correct?  A.     That  is  correct. 

Q.  Where  was  it  that  you  generally  would  see 
him? 

A.  Usually  in  Compton's  restaurant,  12th  and 
Broadway,  Oakland. 

Q.  Two  weeks  before  October  31,  1948,  about 
how  many  times  had  you  seen  Mr.  McDonough  ? 

A.     I  didn't  get  that. 

Q.  Before  October  31,  1948,  did  you  see  Mr.  Mc- 
Donough  on  any  occasion? 

A.     A  few  occasions  at  the  racetrack.  [311] 

Q.    Would  you  see  him  any  place  else? 

A.  Occasionally  I  would  see  him  around  Louie's 
Bar  at  12th  and  Franklin. 

Q.  Were  your  meetings  with  him  casual  or  were 
they  arranged?  A.     They  were  casual. 

Q.  Calling  your  attention  to  the  day  that  you 
saw  Mr.  Ingoglia,  was  he  alone  or  was  there  some- 
one with  him  when  you  saw  him? 
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A.     He  was  with  Mr.  McDonough. 

Q.     Where  was  it  that  you  saw  him? 

A.    At  the  racetrack. 

Q.  Approximately  how  long  did  you  stay  with 
him  on  that  occasion? 

A.     In  the  neighborhood  of  20  or  30  minutes. 

Q.  During  that  period  of  time  did  you  generally 
discuss  things  with  him? 

A.     Horses  only. 

Q.     You  discussed  the  horses,  is  that  correct? 

A.     That  is  true,  that  is  correct. 

Q.  On  October  31,  1948,  did  you  see  Mr.  Ingoglia 
again?  A.     I  did,  sir. 

Q.  Between  the  time  that  you  first  met  him  at 
the  racetrack  and  between  the  time  that  you  saw 
him  on  October  31,  1948,  had  you  seen  him  on  any 
other  occasion? 

A.  I  had  spoke  to  him  casually  a  couple  of  times 
on  the  street. 

Q.  Did  you  have  any  conversations  with  him  or 
was  it  just  casual?  [312] 

A.     No,  sir. 

Q.  Between  the  time  that  you  first  met  Mr.  In- 
goglia at  the  race  track  and  the  time  you  met  him 
on  October  31,  1948,  did  you  have  any  conversation 
with  Mr.  Ingoglia  in  reference  to  betting  on  horse 
races  in  which  the  name  of  Mr.  Ingoglia  figured? 

A.     I  did,  sir. 

Q.  Did  you  have  one  conversation  or  more  than 
one  conversation? 
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A.     Two  or  three,  to  the  best  of  my  recollection. 

Q.     Can  you  tell  me  the  location  of  any  of  them"? 

A.     Well,  one  was  in  Compton's  restaurant. 

Q.  About  how  long  was  that  before  October 
31st  ?  A.     That  was  approximately  two  days. 

Q.  Was  there  anyone  else  present  at  that  con- 
versation other  than  you  and  Mr.  McDonough  ? 

A.     No,  sir. 

Q.  As  vividly  as  you  can  recall,  will  you  tell  us 
what  the  substance  of  that  conversation  was? 

A.  Well,  we  were  broke — we  were  not  broke,  but 
we  were  not  too  well  financially  fixed.  When  Mr. 
McDonough  told  me  Mr.  Ingogiia  would  like  to 
bet  on  horses.  Mr.  McDonough  knew  Mr.  Deeper 
slightly  and  knew  Mr.  Deeper  had  a  lot  of  infor- 
mation from  San  Francisco  bookmakers  on  horses. 
So  I  talked  to  him  about  seeing  if  we  couldn't 
get  Mr.  Digoglia  to  make  a  bet  on  a  horse  and  bet 
something  for  us. 

Q.  Did  you  know  what  Mr.  Deeper 's  occupa- 
tion was  primarily?  [313] 

A.     I  did,  sir. 

Q.     What  was  that? 

A.  He  was  a  gambler  and  he  was  a  dealer  in  the 
gold  business. 

Q.  Did  you  have  occasion  to  meet  Mr.  Deeper  on 
October  31,  1948?  A.     I  did,  sir. 

Q.     Where  was  it  that  you  met  him? 

A.     In  Compton's  restaurant. 
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Q.  At  that  time  did  you  have  any  conversation 
with  Mr.  Leeper?  A.     I  did,  sir. 

Q.     What  did  that  concern? 

A.     It  concerned  a  job. 

Q.  What  was  said  by  you  and  what  was  said  by 
Mr.  Leeper  in  that  regard? 

A.  Previously  Mr.  Leeper  had  promised  to  take 
me  to  the  Southern  Pacific  Yards,  where  he  knew 
some  people,  to  see  if  he  could  secure  me  a  job  on 
the  railroad,  and  on  October  31st,  when  I  met  him, 
which  was  Sunday,  I  asked  him  to  take  me  down  to 
see  if  he  could  do  me  any  good  in  helping  to  se- 
cure me  a  job  on  the  railroad.  He  told  me  he 
couldn't  because  the  generator  on  his  car  wasn't 
working  and  the  battery  was  dead. 

Q.     Was  anything  further  said  at  that  time? 

A.  No,  sir.  We  walked  out  of  Compton's  res- 
taurant, walked  over  to  the  garage  where  he  keeps 
his  car,  and  he  asked  the  fellow  who  ran  the  garage 
to  charge  the  battery  on  the  car. 

Q.  I  am  calling  your  attention  to  Government's 
Exhibit  No.  34,  [314]  a  Cadillac  automobile,  license 
17-K-120,  and  I  will  ask  you  if  you  will  just  look 
at  that,  please.  Now,  when  you  refer  to  Mr.  Lee- 
per's  car,  are  you  referring  to  that  car? 

A.     That  is  it,  sir. 

Q.  That  is  the  car  that  you  have  in  mind,  is 
that  correct?  A.     Yes,  sir. 

Q.  After  the  battery  was  charged  did  you  and 
Mr.  Leeper  go  any  place  in  his  automobile  ? 
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A.  We  drove  to  the  Clay-Ten  Hotel  and  parked 
right  on  the  corner  at  Tenth  and  Clay. 

Q.  Now,  after  you  parked  the  car,  did  you  at- 
tempt to  do  anything  to  fix  the  car? 

A.  I  did,  sir.  I  pulled  the  hood  on  Mr.  Leeper's 
car  and  asked  him  if  he  had  a  screw  driver,  which 
he  had  in  the  automobile.  The  generator  regulator 
was  stuck  and  the  juice  wasn't  going  through  the 
car.  So  I  took  the  cap  off  the  regulator,  jiggled  it 
a  few  times  with  a  screw  driver.  I  thought  they 
needed  filing.  I  asked  Mr.  Leeper  if  he  had  a  fin- 
gernail file.  He  said  he  didn't  have  there.  Mr. 
Leeper  went  upstairs  in  his  room,  opened  the  win- 
dow. He  didn't  have  a  fingernail  file,  but  he  had 
a  couple  of  emery  boards,  and  he  threw  them  out 
to  me. 

Q.  When  you  refer  to  his  room,  you  are  refer- 
ring to  Room  306  in  the  Clay-Ten  Hotel,  is  that 
correct?  A.     That  is  correct. 

Q.  After  working  on  the  car,  did  you  have  oc- 
casion to  go  up  [315]  to  Mr.  Leeper's  room? 

A.  I  did,  sir.  I  went  up  to  Mr.  Leeper's  room  to 
wash  the  grease  off  my  hands. 

Q.  When  you  arrived  there  was  Mr.  Leeper  alone 
or  was  there  someone  with  him  ? 

A.     He  was  alone. 
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Q.  Did  you  have  any  conversation  with  him 
at  that  time?  A.     I  did,  sir. 

Q.  Did  you  have  any  conversation  with  him  at 
that  time  in  regard  to  the  job'?  A.     Yes,  sir. 

Q.     Tell  us  what  was  said  about  that. 

A.  He  told  me  he  would  rather  not  drive  the 
car,  being  as  we  couldn't  fix  it,  to  the  Seventh  and 
Pine  Street  to  see  if  he  could  get  me  a  job,  be- 
cause he  was  afraid  the  battery  would  go  dead. 
In  the  meantime  I  brought  up  the  subject  that  I 
would  like  to  get  a  man  to  bet  on  a  horse  if  he 
could  get  the  horse,  and  the  man  might  make  a 
bet  for  us. 

Q.     What  did  Mr.  Leeper  say  in  that  regard? 

A.  He  said  he  could  get  a  horse  if  I  could  get 
the  man  to  bet  on  it. 

Q.  Was  anything  said  then  about  your  using 
Mr.  Leeper 's  car? 

A.  Mr.  Leeper  asked  me  if  I  knew  a  place — it 
was  a  Sunday  and  he  asked  me  if  I  knew  a  place 
where  I  knew  he  could  get  the  regulator  fixed  on 
his  car.  I  told  him  I  didn't  but  I  would  [316]  try 
to  find  one. 

Q.  Was  there  anything  said  about  a  meeting 
between  this  man  to  whom  you  referred  and  Mr. 
Leeper  ? 

A.  Mr.  Leeper  told  me  if  I  saw  the  man,  to 
bring  the  man  to  his  hotel  and  he  would  talk  it 
over  about  what  the  bet  would  be. 

Q.     Then  just  tell  us  what  you  did. 
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A.  I  went  downstairs.  Mr.  Leeper's  car  was 
parked  at  the  corner  of  Tenth  and  Clay,  where  it 
had  originally  stopped.  I  got  in  his  car,  I  drove 
up  to  Twelfth  Street,  and  started  down  Twelfth 
Street,  and  I  got  one  block  past  Broadway  and 
Mr.  McDonough  was  standing  on  the  corner. 

Q.  Let  me  ask  you  at  this  point,  the  man  that 
you  were  going  to  meet  in  reference  to  the  bet  on 
the  horse,  that  was  Mr.  Ingoglia? 

A.     It  was,  sir. 

Q.     Did  you  know  where  Mr.  Ingoglia  lived? 

A.     I  did  not,  sir. 

Q.  Then  you  met  Mr.  McDonough,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  Did  you  have  any  conversation  with  Mr.  Mc- 
Donough? A.     I  did,  sir. 

Q.  Was  there  anyone  else  present  other  than 
you  and  Mr.  McDonough  ?  A.     There  was  not. 

Q.  Tell  us  as  nearly  as  you  can  recall  what  was 
said. 

A.  I  asked  Mr.  McDonough  if  he  knew  where 
Mr.  Ingoglia  lived,  and  he  said  he  did.  So  I  asked 
him  to  show  me  where  he  lived,  [317]  that  I  was 
going  to  try  to  get  him  to  bet  on  a  horse  for  Mr. 
Leeper  and  I.  We  drove  out  past  the  lake  to  Sec- 
ond Avenue,  East  Twelfth  Street,  and  Mr.  Ingog- 
lia was  standing  on  the  corner  walking  along  the 
street.  He  stopped  and  picked  Mr.  Ingoglia  up  and 
talked  to  him  about  making  the  bet  on  a  horse,  and 
he  agreed  to  make  a  bet  on  the  horse  if  he  could 
secure  some  good  information. 
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Q.  From  the  Clay-Ten  Hotel  to  Second  Avenue 
and  East  Twelfth  Street,  approximately  how  far  is 
that? 

A.  It  is  approximately,  I  would  say  a  mile  and 
a  half. 

Q.  Did  I  understand  you  to  say  that  you  drove 
out  Twelfth  Street?  A.     That  is  correct,  sir. 

Q.  From  Clay  and  Twelfth  out  to  Second  Ave- 
nue and  Twelfth,  is  that  right? 

A.  I  drove  from  Tenth  and  Clay  to  Second  Ave- 
nue and  Twelfth. 

Q.  Did  you  subsequently  drive  Mr.  Ingoglia  back 
to  the  vicinity  of  the  Clay-Ten  Hotel? 

A.    What  was  that? 

Q.  Afterwards,  after  you  met  Mr.  Ingoglia,  did 
you  drive  him  down  to  near  the  Clay-Ten  Hotel  ? 

A.     I  did,  sir. 

Q.     Who  was  with  you  w^hen  you  did  that? 

A.     Mr.  McDonough. 

Q.  Just  tell  us  as  nearly  as  you  can  recall  what 
you  did  after  you  picked  Mr.  Ingoglia  up  ?  [318] 

A.  After  Mr.  Ingoglia  agreed  to  make  a  bet  on 
the  horse  if  we  could  secure  some  good  informa- 
tion, we  drove  down  Tenth  Street  and  came  di- 
rectly to  the  Clay-Ten  Hotel,  parked  nearly  di- 
rectly in  the  white  zone  in  front  of  the  hotel.  Mr. 
Norris  had  something  he  wanted  to  do,  so  I  told 
him  to  wait  for  me  just  a  few  minutes  and  I  would 
take  Mr.  Ingoglia  up,  introduce  him  to  Mr.  Deeper, 
and  I  would  be  back.   And  I  also  told  Mr.  Ingoglia 
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I  would  return  for  him  if  I  could  get  the  car  fixed. 

Q.    What  happened  after  that? 

A.  We  arrived  in  front  of  the  Clay-Ten  Hotel. 
I  got  out  on  the  left  side  with  the  driver  which 
was  driving  the  car.  Mr.  McDonough  was  in  the 
middle,  as  I  recall,  and  Mr.  Ingoglia  was  on  the  out- 
side. Mr.  Ingoglia  and  I  got  out,  walked  in  the 
hotel,  walked  up  the  stairs,  the  third  floor,  started 
down  to  the  end  of  the  hall,  where  Room  306  is, 
and  on  the  way  toward  Mr.  Leeper's  room  I  met 
someone  in  the  hallway.  Just  before  we  arrived  in 
Mr.  Leeper's  room  Mr.  White  came  charging  out 
with  a  gun  in  his  hand  and  stuck  the  gun  into  both 
of  us,  and  he  said,  "I  am  a  Federal  Agent.  Get  in 
there."  He  forced  us  at  the  point  of  a  gun  into 
Mr.  Leeper's  room  and.  made  us  sit  on  the  floor. 

Q.  After  that  you  were  taken  to  jail,  is  that 
correct  ? 

A.  That  is  correct,  sir,  about  twenty-five  min- 
utes later. 

Q.  While  you  were  in  the  Oakland  Jail  did  you 
have  a  conversation  with  Mr.  White  ?  [319] 

A.     I  did,  sir. 

Q.     Who  was  present  at  that  conversation? 

A.     I  think  it  was  Mr.  McGuire,  and  Mr.  White. 

Q.  I  am  going  to  ask  you  if  at  that  conversation 
you  told  either  Mr.  White  or  Mr.  McGuire  that  you 
knew  Mr.  Ingoglia  had  narcotics? 

A.     I  did  not,  sir. 
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Q.  I  am  going  to  ask  you  if  at  that  conversation 
you  ever  told  either  Mr.  McGuire  or  Mr.  White  that 
Mr.  McDonough  had  told  you  that  Mr.  Ingoglia 
handled  narcotics'?  A.     I  did  not,  sir. 

Q.  I  am  going  to  ask  you  if,  in  that  conversation, 
in  substance  or  effect,  you  asked  them  if  they  would 
give  you  a  break,  or  "What  is  there  in  it  for  me?" 

A.     I  did  not,  sir. 

Q.  Will  you  state,  as  nearly  as  you  can  recall 
now,  what  the  conversation  was? 

A.  The  next  day  in  the  Oakland  City  Jail — I 
went  to  jail  Sunday  afternoon.  The  next  day  Mr. 
White  and  Mr.  McGuire  came  over,  took  me  out  of 
the  main  tank,  took  me  into  a  small  room,  and  was 
questioning  me  about  what  I  knew  about  Mr.  Ingog- 
lia, Mr.  McDonough  and  Mr.  Leeper.  I  related  the 
whole  story  where  I  met  Mr.  Ingoglia  and  all  about 
it.  And  Mr.  White  said,  "I  guess  you  know  what 
kind  of  a  jam  you  are  in." 

I  said,  "I  haven't  done  anything."  I  said,  ''I'm 
not  [320]  worried  about  it,  too  much." 

There  was  no  mention  on  my  part  of  making  any 
kind  of  deal  with  Mr.  White. 

Q.  After  that  time  were  you  taken  to  Mr.  Ka- 
resh's  office  over  here  in  the  Federal  Building,  the 
Post  Office  Building,  here? 

A.  The  following  Wednesday  a  United  States 
Marshal  came  to  the  Oakland  City  Jail  and  brought 
me  out  of  the  Oakland  City  Jail  and  brought  me 
to  the  Federal  Building  here  in  San  Francisco.    I 
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first  was  taken  downstairs  and  had  to  wait  by  the 
fingerprint  bureau  a  while,  and  then  I  was  brought 
upstairs  to  Mr.  Karesh's  office. 

Q.     You  were  introduced  to  Mr.  Karesh? 

A.  I  was  introduced  to  Mr.  Karesh  by  Mr.  Mc- 
Guire. 

Q.  You  had  a  conversation  in  that  office,  is  that 
correct  ?  A.     There  was,  sir. 

Q.  Let  me  ask  you  this,  who  was  present  at 
that  conversation'? 

A.  Well,  w^hen  we  first  came  in  there  was  an- 
other fellow  sitting  there.  I  don't  know  who  he 
is.  He  was  sitting  behind  the  desk.  He  later  left. 
He  and  Mr.  Karesh  were  talking  about  betting  on 
football  pools  at  the  outset.  I  think  Agent  Bertin 
was  present  in  and  out. 

Q.  At  that  time  did  you  tell  Mr.  Karesh  and 
Mr.  McGuire,  or  either  of  them,  that  you  asked 
them,  ''What  is  in  it  for  me?" 

A.     I  did  not,  sir. 

Q.  At  that  time  you  did  have  a  conversation 
with  Mr.  Karesh,  [321] 

A.  I  did,  sir.  Mr.  Karesh  sent  someone  outside 
the  room,  secured  some  papers,  and  brought  them 
back.  He  says,  "Do  you  know  anything  about  this 
deair' 

He  said,  "You  tell  me  what  you  know  and  I  will 
recommend  that  you  receive  probation." 

He  brought  the  papers  back  and  laid  them  in 
front  of  me  on  the  desk  and  told  me  the  papers 
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showed  where  some  fellow  had  been  picked  up  on 
the  street  for  peddling  narcotics  and  he  turned 
State's  evidence  and  he  received  probation.  And 
I  told  him  I  didn't  want  anjrthing  to  do  with  it 
because  I  didn't  have  anything  to  do  with  the  case 
and  I  wasn't  worried. 

Q.     Can  you  recall  any  more  of  the  conversation"? 

A.     I  recall  bits  of  it. 

Q.  That  is  substantially  what  you  recall  now 
of  the  conversation  you  had,  is  that  correct? 

A.  At  one  stage  of  it  Mr.  Karesh  said  that  he 
would  try  to  see  that  I  got  25  years. 

Q.    What  did  you  say  to  thaf? 

A.  I  told  him  if  he  wanted  to  convict  an  inno- 
cent man,  it  w^ould  be  upon  his  conscience,  not 
mine. 

Mr.  Deasy:     That  is  all. 

Cross-Examination 

By  Mr.  Karesh: 

Q.  Was  Mr.  McGuire  present  w^hen  I  told  you 
you  would  get  25  years  ? 

A.     I  don't  remember,  sir.  [322] 

Q.  You  say  you  saw  a  man  sitting  at  my  desk 
and  I  was  talking  about  betting  on  a  football  pool? 

A.  I  think  he  is  sitting  in  the  courtroom  right 
now,  if  I  am  not  mistaken. 

Q.     What  is  the  man? 

A.  I  don't  know\  He  looks  like  he  may  be  your 
brother. 
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Q.    Which  one  ? 

A.  The  fellow  with  the  red  tie  and  the  white 
shirt. 

Q.     That  one  there  (indicating  a  spectator)  ? 

A.   'The  one  between  those  two. 

The  Spectator:     Me? 

Q.  (By  Mr.  Karesh)  :  The  fellow  who  said 
^'Me'"?  A.     That  looks  like  the  man. 

Q.  He  was  sitting  at  my  desk  when  we  were 
talking  about  a  football  pool? 

A.     I  wouldn't  swear  that  that  is  the  man. 

Q.     It  looks  like  him? 

A.     Yes,  considerably. 

Q.     He  was  sitting  at  my  desk  ? 

A.  I  don't  know  whether  it  was  your  desk.  He 
was  sitting  at  a  desk. 

Q.  Will  you  tell  me  the  conversation  about  the 
football  pool? 

A.  I  don't  remember  the  exact  circumstances 
about  the  football  pool,  but  there  was  some  con- 
versation about  some  man  winning  so  much  on  a 
football  parley  of  some  kind.  [323] 

Q.     Did  I  use  the  word  "parel"? 

A.  I  don't  know^  if  you  did,  or  not,  but  that  was 
the  substance  of  the  conversation. 

Q.     Then  you  listened  in  on  that  conversation? 

A.  I  must  have.  I  was  standing  right  in  front 
of  you,  sir. 

Q.  Going  back  to  this  mysterious  man  in  the  cor- 
ridor of  the  third  floor  of  the  Clay-Ten  Hotel,  will 
you  describe  that  mysterious  man  to  us? 
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A.  I  didn't  pay  any  attention  to  him,  sir.  I 
don't  usually  pay  attention  to  people  that  I  meet 
by  chance. 

Q.  How  far  down  the  hall  was  this  man  when 
you  passed  him  in  the  hall? 

A.  He  wasn't  too  far  away  from  Mr.  Leeper's 
door,  sir. 

Q.  Would  you  say  half  way  down  the  corridor 
to  the  elevator? 

A.     He  was  not  quite  half  way,  sir. 

Q.     You  had  seen  him  not  quite  half  way? 

A.  He  was  closer  to  Mr.  Leeper's  room  than  he 
was  to  the  elevator. 

Q.  Did  he  appear  to  be  running,  or  just  walk- 
ing only?  A.     He  was  walking  only. 

Q.  Did  you  tell  that  to  me  in  my  room  in  Mr. 
McGuire's  presence,  that  you  saw  a  man  in  the 
hall  ?  A.     I  did  not,  sir. 

Q.  Did  you  tell  that  to  the  agents  that  day, 
October  31,  1948? 

A.     They  didn't  ask  me,  sir.  [324] 

Q.  With  reference  to  the  automobile,  you  say 
that  you  got  your  hands  dirty  and  that  was  why 
you  went  upstairs  to  wash  your  hands  ? 

A.     I  did,  sir. 

Q.  Where  had  you  been  before  you  started  tink- 
ering with  the  automobile  ? 

A.     I  had  just  recently  gotten  out  of  bed. 

Q.  Didn't  you  say  that  before  that  time  you  had 
been  in  a  garage  and  you  had  had  the  battery 
charged  ? 
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A.  That  was  in  between  the  time  I  got  out  of 
bed  and  the  time  we  arrived  at  Tenth  and  Clay. 

Q.  So  as  I  gather  it,  you  got  out  of  bed,  took 
the  car  in  the  garage,  and  they  charged  the  bat- 
tery, and  you  drove  the  car  to  vicinity  of  Tenth 
and  Clay  Streets,  and  then  Mr.  Leeper  went  up- 
stairs and  he  threw  you  down — what  did  he  throw 
you  down  from  upstairs'? 

A.     An  emery  board. 

Q.  With  the  emery  board  you  started  work- 
ing on  what?  A.     The  generator  regulator. 

Q.  Why  didn't  you  have  the  generator  worked 
on  or  looked  at  when  you  had  it  in  the  garage? 

A.     The  garage  was  only  a  storage  garage. 

Q.     Storage  for  what? 

A.     Storage  for  automobiles. 

Q.     And  yet  they  charge  a  battery?  [325] 

A.     They  do. 

Q.     Didn't  you  ask  them  to  look  at  the  generator? 

A.     I  did,  sir. 

Q.     Did  they  look  at  it? 

A.  No,  sir.  The  man  was  only  an  attendant  that 
puts  gasoline  in  cars.  I  guess  they  must  charge 
batteries;  they  have  a  charging  battery  machine. 

Q.     Did  you  pay  for  it? 

A.  I  think  Mr.  Leeper  had  it  put  on  his  bill. 
He  might  have  paid,  though.  I  don't  remember  ex- 
actly. 

Q.  Do  you  know  the  name  of  the  man  in  the 
garage?  A.     No,  sir. 
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Q.     Can  you  describe  him  to  us? 

A.     He  was  a  colored  fellow. 

Q.     A  colored  fellow?  A.     That  is  right. 

Q.  And  you  say  they  were  unable  to  work  on 
the  generator?  A.     That  is  correct. 

Q.     And  yet  they  charged  the  battery  for  you? 

A.     That  is  correct,  sir. 

Q.  The  only  reason  you  went  up  to  the  hotel  the 
second  time,  or  was  it  the  first  time,  was  to  wash 
your  hands? 

A.  I  was  only  up  to  the  hotel  twice.  The  first 
time  I  washed  my  hands;  the  second  time  I  came 
back  with  Mr.  Ingoglia. 

Q.  You  are  sure  you  went  up  there  to  wash 
your  hands  ?  [326] 

A.  That  is  correct,  sir.  I  had  grease  all  over 
my  hands  from  taking  off  the  regulator  box. 

Q.  Did  you  stop  in  any  other  rooms  in  that  hotel 
before  you  got  to  Room  306? 

A.  I  don't  know,  sir.  I  don't  know  anyone  else 
in  the  hotel. 

Q.  Your  testimony  positively  is  you  went  up- 
stairs so  that  you  could  wash  your  hands? 

A.     That  is  correct,  sir.  [326-a] 

Q.  You  heard  Agent  White  and  Agent  Mc- 
Guire  testify  that  you  had  had  a  conversation  with 
them  in  the  jail  the  day  after  the  arrest.  You  told 
them  something  about  the  narcotics.  Do  you  deny 
that  that  conversation  took  place  ? 
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A.    I  do,  sir. 

Q.  The  conversation  that  Mr.  McGuire  related 
took  place  at  my  office,  do  you  deny  that  that  took 
place  1 

A.     There  was  a  conversation  in  your  office. 

Q.  You  deny  that  I  went  to  the  adjacent  room 
and  went  through  the  experiment  of  putting  the 
package  through  the  door?  Do  you  deny  that  that 
took  place"? 

A.  What  you  did  in  the  next  room,  sir,  I  don't 
know. 

Q.  Didn't  you  see  me  in  that  same  room  in  your 
presence  go  to  the  door  and  stick  my  hand  through 
the  door,  so  putting  a  package  in  in  your  presence  ? 

A.     I  did,  sir. 

Q.     Didn't  we  time  how  long  it  would  take*? 

A.  If  you  did,  I  guess  you  were  performing  an 
experiment.  I  didn't  time  it. 

Q.  After  I  said,  ''You  want  us  to  believe  you 
had  nothing  to  do  with  putting  the  package  through 
the  door?"  Didn't  you  say,  "It  is  ridiculous"? 

A.     I  didn't  say,  "It  is  ridiculous." 

Q.  You  didn't  tell  that  to  me  or  McGuire  in 
my  presence? 

A.     I  never  mentioned  the  word  "ridiculous." 

Q.  Did  you  have  any  discussions  with  me  about 
dismissing  the  case  against  you? 

A.  I  did  not,  sir.  You  were  the  one  who  brought 
up  the  discussion. 

Q.     Didn't  you  say  to  me  if  I  would  drop  the  case 
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completely   against   you   that   you   would   tell   the 

story?  A.     I  did  not. 

Q.  And  didn't  I  refuse,  in  the  presence  of  Mr. 
McGuire,  to  dismiss  the  case,  and  you  said,  "The 
hell  with  it.   Let  me  get  out  of  here."? 

A.  You  didn't  refuse  to  dismiss  the  case  because 
I  didn't  ask  you  to  dismiss  it. 

Mr.  Karesh:     That  is  all. 

Mr.  Dunning:     No  questions. 

Mr.  Deasy:      No  further  questions. 

Mr.  Kernes :     No  further  questions. 

The  Court:  Is  that  all  the  evidence  of  the  de- 
fendant Ballard?  Have  you  any  further  witnesses 
for  the  defendant  Ballard? 

Mr.  Deasy:     No,  the  defendant  Ballard  rests. 

Mr.  Kernes:  Call  Mr.  McDonough  to  the  stand, 
if  Your  Honor  please. 

PATRICK  JOHN  McDONOUGH 

was  called  as  a  witness  in  his  own  behalf  and  upon 
being  duly  sworn,  testified  as  follows:  [328] 

Direct  Examination 
By  Mr.  Kernes : 

Q.  Would  you  state  to  the  Court  and  the  jury 
your  full  name,  please? 

A.     Patrick  John  McDonough. 

Q.  Mr.  McDonough,  you  are  defendant  in  this 
action,  are  you  not?  A.     I  am. 

Q.     I  am  going  to  ask  you  if  prior  to  the  31st 
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day  of  October  1948  you  ever  knew  a  co-defendant, 
John   Stoppelli,   the  gentleman  sitting  on  the  ex- 
treme right '?  A.     No,  sir. 

Q.    Have  you  ever  heard  of  Mr.  John  Stoppelli? 

A.     No,  sir. 

Q.     Had  you  ever  seen  John  Stoppelli? 

A.     No,  sir. 

Q.  Did  you  have  any  knowledge  of  John  Stop- 
pelli? A.     No,  sir. 

Q.  Did  you  know  the  defendant  Leeper,  Ray- 
mond Leeper?  A.     Yes,  sir. 

Q.     Did  you  know  the  defendant  Ballard? 

A.     Yes,  sir. 

Q.  Mr.  McDonough,  prior  to  October  31,  1948, 
how  long  had  you  known  the  defendant  Ballard  ? 

A.     About  eight  months. 

Q.  Prior  to  that  date,  that  is,  October  31,  1948, 
how^  long  had  you  known  the  defendant  Leeper? 

A.     I  would  say  about  three  months. 

Q.  I  will  ask  you  this,  Mr.  McDonough:  Did 
you  know  the  defendant  Ingoglia,  that  is,  Andrew 
Ingoglia?  A.     Yes,  sir. 

Q.  Prior  to  October  31st,  1948,  how  long  had 
you  known  the  defendant  Andrew  Ingoglia  ? 

A.     I  would  say  about  ten  months. 

Q.     About  ten  months?  A.     Yes,  sir. 

Q.  Did  you  know  prior  to  October  31,  1948,  what 
the  defendant  Ingoglia 's  occupation  was? 

A.     Card  game. 

Q.     Where  did  you  meet  the  defendant  Ingoglia? 
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A.  In  a  social  club  on  Eddy  Street  in  San  Fran- 
cisco. 

Q.    By  social  club  you  mean  what? 

A.     Card  room. 

Q.  Calling  your  attention  to  a  few  days  prior 
to  October  31,  1948,  did  you  have  occasion  to  be 
at  the  race  track?  A.     Yes,  sir. 

Q.     What  track  is  that? 

A.     That  is  Golden  Gate  Field. 

Q.     In  Albany,  California?  A.     Albany. 

Q.  Did  you  have  occasion  at  that  time  and  place 
to  see  the  defendant  Ballard?  [330] 

A.     Yes,  sir. 

Q.  Did  you  have  occasion  at  that  time  and  place 
also  to  see  the  defendant  Ingoglia? 

A.     I  don't  get  you. 

Q.  Did  you  at  that  same  time  and  place  see  the 
defendant  Ingoglia?  A.     Yes,  sir. 

Q.  Was  there  any  conversation  had  between  you 
and  the  defendant  Ballard  and  the  defendant  In- 
goglia at  that  time  and  place? 

A.  Yes,  sir,  about  the  horses,  the  way  they  were 
running. 

Q.  Will  you  just  give  me  the  substance  of  what 
that  conversation  was  at  that  time  and  place  ? 

A.  All  we  talked  about  was  the  horses,  how  we 
were  betting,  how  we  were  losing,  how  we  were 
winning. 

Q.     Mr.   McDonough,   from  that  time   until   the 
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31st  day  of  October  1948,  did  you  see  the  defendant 

Ingoglia  between  that  time?  A.    Yes,  sir. 

Q.     Where  did  you  see  him  next? 

A.  I  seen  him  on  the  street,  talked  to  him  on  the 
street. 

Q.  I  will  call  your  attention,  Mr.  McDonough, 
to  Sunday,  October  31,  1948,  and  ask  you  if  during 
that  da}'-  you  saw  the  defendant  Ballard. 

A.     Yes,  sir. 

Q.     Where  did  you  see  him? 

A.  I  was  standing  on  the  corner  of  Twelfth  and 
Franklin  Streets  [331]  when  he  drove  up  in  an 
automobile. 

Q.  Did  you  have  any  conversation  with  Mr. 
Ballard  at  that  time? 

A.     Yes,  he  stopped  the  car  and  he  said 

Q.  Just  answer  the  question,  Mr.  McDonough. 
Could  you  give  us  now  what  you  said  and  what  he 
said  as  best  as  you  can  recall? 

A.  He  stopped  the  car  and  said,  ''Do  you  know 
where  I  can  find  Ingoglia?" 

I  said  I  did.    "He  lives  at  the  Lakeside  Hotel." 

And  he  told  me,  he  said,  "I  am  going  to  try  to 
get  a  horse  to  bet  on.  Maybe  he  would  bet  some 
money  on  a  horse." 

Q.  Was  there  anything  else  said  by  Ballard  to 
you  or  by  you  to  Mr.  Ballard? 

A.  No,  he  said,  "We'll  take  a  ride  and  show 
him. ' ' 

Q.     Did  you  drive  with  Mr.  Ballard? 
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A.    Yes,  I  did. 

Q.     Where  did  you  go? 

A.  Went  to  the  Lakeside  Hotel  on  Second 
Avenue. 

Q.     Did  you  meet  Mr.  Ingoglia  there  ? 

A.  Yes,  he  was  walking  down  the  street.  He 
happened  to  drive  up. 

Q.     Was  there  any  conversation  had  at  that  time  ? 

A.  Yes,  Ballard  told  him  he  knew  a  fellow  who 
had  a  good  horse.  Mr.  Ingoglia  said  if  the  horse 
is  good  he  might  bet  some  money  on  it. 

Q.     Then  what  occurred'? 

A.  Ballard  said,  "If  you  would  come  along,  you 
could  meet  the  [332]  man  who  had  the  horse. ' ' 

Mr.  Ingoglia  got  in  the  car  and  rode  back  toward 
town. 

Q.  Ultimately  did  that  car  arrive  in  the  vicinity 
of  the  Clay-Ten  Hotel,  that  is,  Tenth  and  Clay 
Street  in  Oakland?  A.    Yes. 

Q.  Was  there  any  conversation  as  that  car 
stopped  at  Tenth  and  Clay  Streets  between  you,  the 
defendant  Ballard  or  the  defendant  Ingoglia? 

A.  Well,  Ballard  told  me  to  wait,  he  would  be 
down  there  in  about  five  minutes. 

Q.     What  occurred  then? 

A.     Well,  I  waited. 

Q.     Did  you  see  anything  unusual? 

A.     No,  sir. 

Q.     Did  you  leave  that  car?  A.     Yes,  sir. 

Q.     Why  did  you  leave  that  car? 
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A.  I  told  Mr.  Ballard  I  had  an  appointment  in 
about  20  minutes  to  a  half  hour.  I  had  to  meet 
somebody.  That  is  when  he  told  me,  "Wait  five 
minutes  and  I  will  drive  you  back." 

I  waited  15  or  20  minutes.  He  didn't  come,  so  I 
had  to  meet  the  party  I  had  the  appointment  with. 
I  left  the  car  and  walked  back  uptown. 

Q.  While  you  were  sitting  in  that  automobile, 
did  you  have  occasion  to  see  a  police  car  drive  up 
to  the  Clay-Ten  Hotel?  [333]  A.    Yes,  sir. 

Q.  Did  you  have  occasion  perhaps  a  little  later 
to  see  another  police  car  drive  up  in  the  vicinity? 

A.     Yes,  sir. 

Q.  At  the  time  that  those  police  cars  drove  up 
in  the  vicinity  of  the  Clay-Ten  Hotel,  where  were 
you?   Were  you  in  the  automobile? 

A.  I  was  sitting  in  the  automobile  in  the  front 
seat. 

Q.  With  relation  to  the  time  the  police  cars 
drove  up  to  the  vicinity  of  the  Clay-Ten  Hotel,  how 
long  a  period  elapsed  before  you  left  that  auto- 
mobile ? 

A.  Well,  one  car  came  first  and  then  another  car 
came,  and  it  was  about  20  minutes  after  he  went  up- 
stairs, I  got  out  of  the  car,  walked  to  the  corner, 
lit  a  cigarette,  and  I  figured,  "I'm  not  going  to  wait 
for  him,"  so  I  just  walked  back  uptown. 

Q.  While  you  were  waiting  at  that  corner — what 
corner  do  you  mean,  sir?  I  will  withdraw  that. 
I  will  show  you  now  United  States  Exhibit  13.  You 


United  States  of  America  333 

(Testimony  of  John  Patrick  McDonough.) 

say  you  walked  to  the  corner.    Was  it  the  corner 

of  Tenth  Street  or  the  corner  of  Eleventh  Street? 

A.     This  corner  right  here,  Eleventh  Street. 

Q.     That  would  be  Eleventh  Street? 

A.     Yes. 

Q.  Did  you  have  occasion  to  walk  around  that 
corner  ? 

A.  Yes,  I  had  to  walk  around  the  corner  to  go 
uptow^n. 

Q.     Did  you  ever  look  up  or  down  Clay  Street? 

A.  No,  I  took  a  few  steps  and  glanced  back  to 
see  if  they  were  coming  out. 

Q.  By  they,  w^hom  do  you  mean,  Mr.  McDon- 
ough? 

A.     Mr.  Ballard  and  Mr.  Ingoglia. 

Mr.  Kernes :    I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Karesh: 

Q.  Do  you  recall  having  a  conversation  with 
Agent  Bertin  of  the  Bureau  of  Narcotics? 

A.     No,  sir. 

Q.  Don't  you  remember  when  you  were  being 
fingerprinted  that  he  had  a  conversation  with  you 
in  the  marshal's  office  on  November  15,  1948? 

A.     No,  sir. 

Q.  Don't  you  remember  Mr.  Bertin  asked  you 
whether  or  not  you  knew  any  of  the  people  and  you 
said  the  only  one  you  knew  was  Ballard? 

A.     No,  sir. 
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Q.  I  will  call  your  attention  to  page  180  of  the 
transcript,  which  is  the  questions  and  answers  of 
Mr.  Bertin,  and  the  answer  is,  speaking  of  your 
conversation  mth  him,  "that  he  didn't  know  any 
of  these  people  that  were  arrested  except  Ballard/' 

"Q.  He  said  he  didn't  know  any  of  these  people 
you  had  arrested  except  Ballard. 

^'A.     Ballard." 
Did  you  tell  Mr.  Bertin  that?  [335] 

A.     Mr.  Bertin  didn't  ask  me  no  questions  at  all. 

Q.    Are  you  positive  of  that"? 

A.     Yes,  sir. 

Q.  Do  you  recall  seeing  Mr.  Bertin,  when  the 
information  was  being  placed  on  the  back  of  your 
fingerprint  cards'? 

A.  Mr.  Bertin  was  the  one,  I  think,  who  finger- 
printed me  in  the  presence  of  ten  or  fifteen  people. 

Q.     And  he  said  absolutely  nothing  to  you? 

A.     No,  sir,  I  don't  recall  him  saying  anything. 

Q.  And  you  are  positive  you  didn't  tell  him  the 
only  person  you  knew  that  had  been  arrested  was 
Ballard? 

A.     I  didn't  tell  him  nothing,  sir. 

Q.  All  right.  Who  was  this  appointment  you 
made  with  on  Sunday,  October  31st,  1948,  that  you 
had  to  get  to?  A.     It  was  with  a  girl. 

Q.     What  is  her  name  ? 

A.    Well,  I  met  the  girl  at  a  dance. 

Q.     Do  you  know  what  her  name  is? 

A.  Usually  I  don't  know — I  don't  know  her  last 
name.    Her  first  name  was  Mary. 
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Q.  How  long  before  October  31st  had  you  met 
her?  A.     Oh,  about  a  week. 

Q.  When  did  you  make  the  appointment  for  that 
Sunday?  A.     What  is  that? 

Q.  What  time  of  day  was  the  appointment  for 
on  that  Sunday?  [336] 

A.  I  asked  her  the  day  before.  I  told  her  I 
would  meet  her  on  the  corner  the  next  day. 

Q.  What  corner  were  you  going  to  meet  her  on 
the  next  day? 

A.  Where  Mr.  Ballard  picked  me  up  at  Twelfth 
and  Franklyn  Street. 

Q.     What  time  were  you  supposed  to  meet? 

A.     Between  5 :00  and  6 :00. 

Q.     5:00  and  6:00?  A.     Yes. 

Q.  What  time  was  it  that  you  were  at  the  hotel, 
outside  of  the  car? 

A.  Well,  I  don't  know.  About — I  think  about 
4:30  or  so. 

Q.     Are  you  sure  it  wasn't  before  4:00  o'clock? 

A.     I  can't  recollect  the  exact  time. 

Q.  Does  it  take  you  an  hour  to  walk  from  the 
Clay-Ten  Hotel  at  Twelfth  and  Franklin  ?  You  had 
to  go  home  to  change  your  clothes? 

A.     No,  I  didn't  go  home. 

Q.     Why  did  you  need  an  hour  to  get  there  ? 

A.     I  didn't  want  to  miss  her. 

Q.     What  is  that? 

A.     I  didn't  want  to  miss  her. 

Q.     You  didn't  want  to  miss  her?    You  are  sure 


336  John  Stoppelli  vs. 

(Testimony  of  John  Patrick  McDonough.) 

you  had  an  appointment?  A.     Oh,  yes.  [337] 

Q.    Will  you  describe  this  girl  for  us? 

A.     Weight  and  everything? 

Q.     As  best  you  can,  give  us  a  description. 

A.  She  is  about  five  foot  three,  115  pomids,  black 
hair,  she  is  Italian. 

Q.     She  is  what?  A.     Italian. 

Q.     Did  you  meet  her  at  5:30  that  day? 

A.     No,  sir. 

Q.    What  happened? 

A.     She  stood  me  up. 

Q.     Have  you  seen  her  since  October  31st,  1948? 

A.     No,  sir. 

Q.     You  have  not  seen  her  since? 

A.     No,  sir. 

Q.     And  you  say  she  stood  you  up? 

A.    Yes,  sir. 

Q.  Do  you  remember  Agent  Grady  testified  that 
the  police  cars  rolled  up,  you  got  out  of  the  car,  and 
went  around  the  corner  from  the  front  entrance  of 
the  hotel,  backed  up,  and  then  looked  around  again 
several  times  and  backed  up?  Do  you  remember 
him  testifying  something  to  that  effect? 

A.    Yes,  sir. 

Q.     Did  you  do  that,  Mr.  McDonough? 

A.  No,  sir,  I  might  have  glanced  back  once  or 
twice  to  see  if  [338]  they  were  coming  and  that 
was  it. 

Q.  Isn't  it  true,  Mr.  McDonough,  when  both  of 
those  police  cars  came  up,  the  reason  you  ran  away 
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or  went  away  was  because  you  knew  something  had 

gone  wrong  with  the  narcotic   deal  and  you  had 

better  get  yourself  away  from  that  hotel,  isn't  that 

true*? 

A.     No,  sir,  I  had  no  suspicions  of  any  sort. 

Q.  Why  didn't  you  go  up  to  the  hotel?  You 
had  an  hour  before  you  were  going  to  meet  this 
girl.  Why  didn't  you  go  to  the  hotel,  call  Room 
306  and  tell  them  you  were  leaving'? 

A.     Why  should  I? 

Q.     You  left  the  keys  in  the  car,  didn't  you? 

A.     It  w^asn't  my  automobile.     I  didn't  drive  it. 

Q.  You  just  left  the  keys  in  your  friend's  car, 
or  Mr.  Leeper's  car,  and  went  away? 

A.     Yes,  I  got  out  of  the  car  and  walked  uptown. 

Q.  You  didn't  think  enough  of  Mr.  Leeper  to  go 
to  the  hotel  and  take  the  keys  up  to  him  so  he  would 
have  those  keys  for  his  car,  is  that  right? 

A.     I  didn't  notice  the  keys  in  the  car. 

Q.  You  moved  into  the  driver's  seat  originally 
when  Ingoglia  and  Ballard  got  out  of  the  car,  didn't 
you  ?  A.     Yes,  I  think  I  did. 

Q.     And  you  didn't  see  any  keys? 

A.     I  wasn't  looking  for  any  keys. 

Q.  You  are  sure  when  3^ou  got  out  of  the  car  you 
didn't  see  any  [339]  keys? 

A.     No,  sir,  I  didn't  even  look. 

Q.  Where  were  you  from  October  31st,  1948, 
until  you  surrendered  to  the  United  States  Commis- 
sioner in  Oakland,  I  think  it  was  on  November  5. 
Where  were  you  all  that  time? 
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A.  Well,  sir,  the  first  time  I  knew  was  when  I 
read  the  papers. 

Q.  When  did  you  read  it  in  the  papers  that  there 
was  a  warrant  for  your  arrest  1 

A.  I  think  it  was  the  following  night,  Monday 
night. 

Q.  Why  didn't  you  surrender  yourself  to  the 
authorities  when  you  knew  there  w^as  a  warrant  for 
your  arrest? 

A.  Well,  I  was  scared.  I  didn't  do  nothing,  so 
I  contacted  an  attorney. 

Q.     Whom  did  you  contact '? 

A.     Mr.  Sperbeck. 

Q.     Then  what  happened? 

A.  He  told  me — I  said,  "I  don't  know  if  they 
are  looking  for  me  or  not,"  because  my  name  wasn't 
in  the  paper. 

Q.     Wasn't  the  name  McDonough 

A.     No,  I  believe  it  was  Norris. 

Q.  Why  did  you  contact  the  lawyer  if  you  didn't 
know  they  were  looking  for  you? 

A.  The  pictures  were  in  the  newspapers.  My 
name  was  mentioned  in  the  papers  that  I  am  in- 
volved.   I  figured  I  had  better  contact  an  attorney. 

Q.     You  contacted  a  lawyer  on  what  day? 

A.     I  think  it  was  Tuesday  morning. 

Q.  How  long  after  did  you  surrender  yourself 
into  custody? 

A.  He  told  me  he  would  find  out  the  details  of 
what  happened.  And  so  arrangements  were  made 
for  me  to  surrender  myself  on  Saturday. 
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Q.  You  did  not  think  you  should  have  gone  into 
the  office  of  the  Bureau  of  Narcotics  and  tell  them 
you  had  nothing  to  do  with  this  case,  immediately 
upon  reading  your  name  in  the  paper? 

A.     I  thought  best  to  notify  an  attorney. 

Q.     Who  did  you  say  that  attorney  was*? 

A.     Mr.  Isaac  Sperbeck. 

Q.     Sperbeck'?  A.     Yes. 

Q.     Not  Mr.  Kernes  sitting  here'? 

A.     No,  sir. 

Q.  What  names  do  you  have"?  You  have  more 
than  one  name? 

A.  I  don't.  Some  people  started  calling  me  an- 
other name. 

Q.     What  is  your  real  name? 

A.     Patrick  John  McDonough. 

Q.     What  other  name  do  you  go  by? 

A.     I  don't  go  by 

Q.     Didn't  you  go  by  the  name  of  Red  Norris? 

A.  Yes,  but  I  didn't  tell  anybody  it  was  my 
name.  People  just  gave  me  the  name.  [341] 

Q.  When  they  gave  you  the  name  you  accepted 
it? 

A.  No,  sir,  when  people  kept  calling  you  that 
name,  everybody  else  accepts  that  as  your  true 
name. 

Q.  In  other  words,  as  many  people  know  you  by 
the  name  of  Norris  as  know  you  by  the  name  of 
McDonough? 
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A.  No,  about  90  per  cent  more  know  me  by  Red 
Norris  than  know  me  by  my  right  name. 

Q.    You  stayed  at  Mr.  Souza's  house,  didn't  you? 

A.     Yes,  sir. 

Q.  You  didn't  stay  there  from  October  31st, 
1948  up  to  November  5th,  1948,  did  you? 

A.     No,  sir. 

Q.  Isn't  that  the  reason  you  didn't  stay,  was 
because  you  knew  the  officers  would  be  looking  for 
you  to  pick  you  up  for  this  offense? 

A.  I  seen  my  name  in  the  paper  and  I  was 
scared.  I  didn't  have  nothing  to  do  with  anything. 
I  figured  the  best  I  could  do  would  be  to  contact  an 
attorney. 

Q.  Tell  me  where  did  you  sleep  the  night  of 
October  31st? 

A.     I  didn't  sleep.   I  walked  the  streets. 

Q.     October  31st? 

A.     Oh,  I  am  sorry.   October  31st? 

Q.    Yes,  that  Sunday  night. 

A.     Sunday  night? 

Q.     Yes.   Why  did  you  walk  the  streets?  [342] 

A.     I  had  nowhere  to  go.    I  was  scared. 

Q.  But  the  warrant  was  not  issued  until  the 
next  day,  Monday,  and  yet  you  were  scared  on 
Sunday  night?  A.     Monday  night,  yes. 

Q.     Where  did  you  sleep  Sunday  night? 

A.  Oh,  Sunday  night,  I  think  I  went  to  my 
home — no,  I  believe  I  stayed  at  a  friend's  house. 
That  was  Sunday  night,  yes. 
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Q.     What  is  his  name? 

A.     Well,  a  girl's  house. 

Q.     Where  does  she  stay'? 

A.     She  had  a  room  in  a  hotel. 

Q.     What  hotel?  A.     Touraine. 

Q.     And  what  is  her  name? 

A.  The  name  is  Helen,  as  far  as  I  am  concerned. 
I  met  the  girl  through  a  friend  of  mine. 

Q.  You  mean  you  met  a  girl  named  Helen 
through  a  friend  of  yours,  you  do  not  know  her  last 
name,  you  stayed  there  Sunday  night,  October  31st, 
1948? 

A.  That  is  right,  sir.  I  know  many  people  by 
their  first  names.  I  never  can  tell  you  their  last 
name. 

Q.  Do  you  know  what  room  you  slept  in  in  the 
Touraine  Hotel? 

A.  No,  sir.  I  met  her  in  the  bar  that  night  and 
we  both  went  to  her  room. 

Q.  You  didn't  go  back  to  where  you  resided 
yourself  on  October  [343]  31st?  A.     No. 

Q.  And  you  were  not  in  your  home  up  to  the 
time  you  surrendered  on  November  5th? 

A.  The  next  night  when  I  came  back  I  bought 
the  newspapers. 

Q.  And  then  you  decided  you  had  better  keep 
under  cover  ?  A.     No,  I  contacted  an  attorney. 

Q.  Didn't  the  attorney  tell  you  to  surrender 
yourself  ? 
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A.  Yes,  he  would  find  out  full  details  for  me 
and  then  make  arrangements  for  me  to  surrender 
myself. 

Q.  Where  were  you  all  these  nights  from  Novem- 
ber 1st  to  November  5th  ? 

Mr.  Kernes:  If  your  Honor  please,  I  am  going 
to  object  to  that.  It  is  incompetent,  irrelevant  and 
immaterial.  The  witness  has  answered  that  he  con- 
tacted an  attorney. 

The  Court :  It  is  beyond  the  scope  of  the  direct 
examination.    Sustained. 

Q.  (By  Mr.  Karesh) :  What  is  your  occupa- 
tion ?  A.     Salesman. 

Q.     For  whom? 

A.  My  brother-in-law.  He  was  in  the  household 
utensil  business  in  San  Francisco. 

Q.    Was  that  on  October  31st? 

A.  No,  sir,  about  four  months  prior  to  that  we 
went  broke. 

Q.     How  have  you  been  keeping  yourself?  [344] 

A.  Well,  I  saved  a  little  money  of  my  own  by 
myself,  and  I  am  on  a  government  pension. 

Q.  Did  you  say  you  went  over  to  the  hotel 
because  it  would  be  a  bet  on  the  horse? 

A.     No,  sir.   When  he  picked  me  up 

Q.    Yes? 

A.  Mr.  Ballard  asked  me  where  Mr.  Ingoglia 
lived  and  I  said  I  would  get  out.  He  said  he  would 
only  be  five  minutes  and  "I  will  drive  you  back  up.'^ 
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Q.  Weren't  you  interested  in  getting  your  cut 
on  the  horse  if  it  won  ?  A.     What  was  that  ? 

Q.  Weren't  you  interested  in  getting  your  cut 
on  the  horse  if  it  won,  the  horse  the  bet  was  going  to 
be  laid  on? 

A.     I  assumed  I  would  get  something. 

Q.     And  yet  you  did  not  go  up  to  the  hotel  room  ? 

A.  Well,  no.  Mr.  Ballard  told  me  to  stay  down- 
stairs and  he  would  be  down  in  five  minutes. 

Q.  Wasn't  it  worth  sitting  down  there  if  you 
thought  you  would  get  some  money? 

A.     No,  I  would  trust  Mr.  Ballard. 

Q.     Do  you  trust  Mr.  Ingoglia? 

A.     Yes,  sir,  as  far  as  that. 

Q.     You  know  Mr.  Leeper,  of  course? 

A.     Yes,  sir.  [345] 

Q.  You  have  spoken  to  him  over  the  phone  and 
he  has  spoken  to  j^ou  over  the  phone? 

A.     No,  sir. 

Q.  He  has  never  called  you  at  that  Lockhaven 
number  where  the  Souzas  live  and  spoken  to  you 
over  the  phone?  A.     No,  sir. 

Q.     On  October  20th?  A.     No,  sir. 

Q.  Your  girl  friend  lived  there  in  October,  didn't 
she?  A.     Yes,  sir. 

Q.     And  you  stayed  there  in  October,  didn't  you? 

A.     Well,  on  and  off. 

Mr.  Karesh:     That  is  all. 

Mr.  Kernes:     No  further  questions. 
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Q.  (By  Mr.  Deasy)  :  On  this  day  in  question, 
October  31st,  1948,  did  you  see  a  package  of  any 
kind?  A.     No,  sir,  I  did  not. 

Q.  You  were  seated  in  the  car  with  Mr.  Ingoglia 
and  Mr.  Ballard,  is  that  correct  ?  A.     Yes,  sir. 

Q.    Where   were   you   seated? 

A.     In  the  middle. 

Q.  Did  you  hear  any  discussion  between  Mr. 
Ingoglia  and  Mr.  Ballard  about  a  package? 

A.     No,  sir.   [346] 

Mr.  Deasy:  I  think  that  is  all.  Thank  you,  Mr. 
McDonough. 

Mr.  Dunning:     No  questions. 

Mr.  Ehrlich :     No  questions. 

The  Court:     That  will  be  all. 

Mr.  Deasy :  May  it  please  the  Court,  the  defend- 
ant Leeper  rests. 

Mr.  Dunning:  On  behalf  of  the  defendant  In- 
goglia, your  Honor,  the  defendant  Ingoglia  rests. 

Mr.  Ehrlich:  Your  Honor,  I  have  instructed  my 
client  to  rely  upon  the  condition  of  the  evidence  as 
it  now  stands  and  the  defendant  Stoppelli  rests. 

Mr.  Karesh:  Just  a  minute  now.  That  state- 
ment, '^I  have  instructed  my  client  to  rely — "  what 
is  that?   Does  the  defendant  rest? 

Mr.  Ehrlich :     I  said  that,  Mr.  Karesh. 

Mr.  Karesh:     Under  your  instruction? 

Mr.  Ehrlich:     That  is  correct. 

The  Court:     Any  rebuttal? 

Mr.  Karesh:     No. 
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The  Court :  Both  sides  rest.  The  Court  and  coun- 
sel were  discussing  during  this  noon  hour  the  mat- 
ter of  argument.  Now,  I  understand  that  all  counsel 
are  in  agreement  that  it  is  satisfactory  that  the 
argument  be  taken  up  tomorrow  and  that  each  side, 
the  Government  on  the  one  side,  and  the  defendants 
on  the  other  side,  are  allotted  two  hours  for  argu- 
ment, defense  counsel  [347]  to  divide  it  as  they  see 
fit.  I  also  understood  Mr.  Karesh  to  say  that  pos- 
sibly he  would  not  require  two  hours,  in  which  event 
he  would  be  considerate  enough  to  counsel  for  the 
defense  to  let  them  have  a  little  of  his  time. 

Mr.  Karesh :     I  will. 

The  Court:  With  that  understanding,  we  will 
adjourn  the  case,  as  far  as  the  jury  is  concerned, 
until  tomorrow  morning  at  10:00  o'clock.  I  would 
ask  counsel  to  remain  for  a  few^  minutes. 

(Thereupon  the  jury  retired  from  the  court- 
room and  in  their  absence  the  following  oc- 
curred:) 

The  Court:  Gentlemen,  I  wanted  you  to  remain 
here  briefly  for  the  purpose  of  mentioning  to  you 
the  proposed  instructions.  I,  of  course,  will  instruct 
the  jury  as  to  the  substance  of  these  three  counts 
and  I  will  also  instruct  them  as  to  the  pertinent 
provisions  of  the  Harrison  Narcotics  Act,  the  Jones- 
Miller  Act  and  also  the  Federal  statutes  relating  to 
conspiracy,  the  usual  instruction  in  that  regard 
given  in  these  cases. 
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I  will  instruct  them  on  the  presumption  of  in- 
nocence and  the  doctrine  of  reasonable  doubt,  the 
usual  instructions  of  the  method  of  evaluing  testi- 
mony, the  instructions  as  to  the  functions  of  the 
jury  and  that  of  the  Court,  with  which  counsel  are 
quite  familiar.  The  Government  submitted  to  me 
an  instruction  upon  the  matter  of  entrapment.  I 
will  give  that  instruction.  I  will  instruct  them 
generally  on  the  matter  of  conspiracy,  not  [348] 
entirely,  probably,  in  the  form  the  instructions  are 
proposed  by  the  Government  set  forth,  but  sub- 
stantially the  same.  I  will  instruct  them  that  the 
oral  admissions  of  the  defendants  should  be  received 
and  considered  by  the  jury  with  caution. 

Are  there  any  other  matters  that  counsel  wish  to 
mention  to  the  Court  in  connection  with  the  in- 
structions ? 

Mr.  Ehrlich:  The  only  one  I  think  of  at  this 
moment  is  the  right  of  the  defendant  to  rely  on  the 
state  of  the  evidence. 

The  Court:  Yes,  I  will  instruct  the  jury  that 
a  defendant  may  rely  on  the  evidence  or  lack  of 
eviden-ce  and  he  is  not  required  to  take  the  stand 
and  testify,  and  the  fact  that  he  does  not  take  the 
stand  and  testify  can  not  be  used  against  him. 

Mr.  Ehrlich:  Then,  as  to  the  defendant  Stop- 
pelli, the  instructions  covering  circumstantial  evi- 
dence  

The  Court:  Yes,  I  will  give  that  instruction.  I 
will  instruct  them  that  the  circumstances  must  be 
consistent  with  the  guilt  of  the  defendant  and  in- 
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consistent  with  any  reasonable  theory  of  his  in- 
nocence and  must  show  his  guilt  beyond  a  reason- 
able doubt  before  the  jury  can  return  a  verdict 
based  upon  circumstantial  evidence. 

Mr.  Ehrlich :  I  do  not  think  of  any  more  instruc- 
tions, but  if  they  do  occur  to  me, — may  I  suggest 
them  to  your  Honor  tomorrow  *? 

The   Court:     Yes,   either  tomorrow   or  Monday. 

Mr.  Karesh:  Your  Honor,  we  will  withdraw  the 
request  for  [349]  instruction  on  entrapment,  be- 
cause nobody  has  taken  the  stand  and  said  they 
were  entrapped. 

The  Court :  It  is  a  question  of  what  one  testifies 
to  by  way  of  entrapment.  It  is  a  question  whether  or 
not  the  evidence  requires  the  giving  of  such  an 
instruction.  I  believe  it  is  a  matter  for  the  jury  to 
decide  whether  there  was  or  was  not  entrapment 
under  the  fa^^ts  of  this  case  and  I  propose  to  give 
the  instruction  on  entrapment. 

Mr.  Deasy:  Under  the  general  instructions,  will 
your  Honor  give  one  that  mere  presence  at  the 
scene  of  the  crime  and  mere  opportunity  to  commit 
the  crime 

The  Court:  I  think  that  is  unnecessary  in  view 
of  the  instruction  upon  reasonable  doubt. 

We   will   adjourn  until   tomorrow  morning. 

(Thereupon  an  adjournment  was  taken  in  the 
above-entitled  case  until  tomorrow,  Friday, 
June  10,  1949,  at  10:00  o'clock  a.m.)  [350] 


348  John  StoppelU  vs. 

Afternoon  Session,  Monday,  June  13,  1949 
Charge  of  the  Court 

The  Court:  Ladies  and  gentlemen,  under  the 
law  and  judicial  process  in  the  Federal  Courts,  a 
person  accused  of  crime  is  entitled  to  trial  by  a 
jury. 

In  the  performance  of  that  important  function 
you  may  not  act  arbitrarily  or  capriciously.  Since 
ours  is  a  government  of  laws  and  not  of  men,  it  is 
your  duty  to  comply  with  and  obey  the  legal  prin- 
ciples, and  those  legal  principles  it  is  my  duty  to 
give  to  you. 

It  is  your  duty  to  decide  all  the  questions  of  facts 
that  have  arisen  in  the  trial  of  the  case.  You  are 
to  decide,  of  course,  the  ultimate  facts  of  the  guilt 
or  innocence  of  these  five  defendants. 

You  are  expected  to  perform  this  duty  calmly 
and  dispassionately,  without  any  feeling  of  rancor 
or  prejudice  against  counsel  or  against  the  defend- 
ants or  against  any  of  the  witnesses  who  have  testi- 
fied in  the  trial  of  the  case. 

In  determining  the  issues  of  fact  in  the  case  it 
is  your  duty  to  decide  what  credence  you  are  to  put 
in  the  testimony  of  the  various  witnesses  who  have 
testified.  That  is  exclusively  your  duty.  I  have 
nothing  to  do  with  the  determination  of  these  ques- 
tions of  fact. 

Likewise  I  have  a  duty  as  a  Judge  of  the  Court 
to  give  you  [351]  the  principles  of  law  which  are  to 
govern   you   in   your   deliberations.    As   I   do   not 
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trespass  upon  your  province,  neither  can  you  tres- 
pass upon  mine.  It  is  your  duty  to  take  these 
principles  of  law  as  I  give  them  to  you  and  apply 
them  even  though  you  may  not  agree  with  them 
or  you  may  feel  that  they  are  not  good  law,  never- 
theless it  is  your  duty  to  accept  them  and  apply 
them. 

Now  there  are  certain  rules  which  apply  to  all 
criminal  cases.  I  give  them  to  you  to  aid  you  in 
determining  the  weight  of  the  evidence  in  the  case 
and  how  you  should  adjudge  the  evidence. 

In  the  first  place,  it  is  your  duty  to  approach 
the  case  and  come  to  your  decision  without  any 
sympathy  on  the  one  hand  and  without  any  passion 
or  prejudice  on  the  other.  You  must  decide  the 
case  purely  upon  the  evidence  received  in  the  trial 
of  the  case.  That  evidence  includes  the  sworn  testi- 
mony of  the  various  witnesses  and  the  exhibits 
which  have  been  received  in  evidence,  also  the  stipu- 
lations which  have  been  entered  into  in  open  court 
between  counsel. 

If,  perchance,  you  have  read  anything  in  the 
newspapers,  or  have  heard  or  received  any  informa- 
tion outside  of  the  trial  of  the  case  bearing  upon 
the  case,  all  such  matters  are  extraneous.  You  must 
not  take  countenance  of  them.  You  must  not  per- 
mit them  to  play  any  part  in  your  deliberations. 

At  the  time  of  the  impanelment  of  the  jurors,  I 
told  you  [352]  that  the  filing  of  the  indictment  in 
this  case  raises  no  presumption  of  the  guilt  of  the 
defendants  or  either  of  them.    I  at  that  time  told 
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you  that  it  was  a  principle  of  law  which  must 
govern  you  that  the  defendants,  and  each  of  them, 
are  ]3resumed  to  be  innocent,  and  they  must  be 
presumed  to  be  innocent  throughout  the  trial  of 
the  case.  It  devolves  upon  the  prosecution,  the 
government  of  the  United  States  in  this  case,  to 
submit  to  you  that  degree  or  quality  of  evidence 
which  overcomes  that  presumption  of  innocence  and 
convinces  you  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  of  guilt.  If  the  proof  does  measure 
up  to  that  degree,  of  course,  your  verdict  will  be 
guilty.  If  the  proof  does  not  measure  up  to  that 
degree  and  if  you  entertain  a  reasonable  doubt  of 
guilt,  it  will  be  your  duty  to  return  a  verdict  of  not 
guilty. 

Each  of  the  defendants  in  this  case  is  entitled  to 
the  independent  judgment  of  each  juror. 

You  will  observe,  as  you  have  been  told  during 
the  trial  of  the  case,  and  you  will  observe  from 
other  instructions  which  I  give  to  you,  that  the 
defendants  on  trial  here  are  jointly  charged  in 
counts  one  and  two  and  that  they  are  charged  in 
the  last  count  with  having  conspired  together  to 
violate  laws  of  the  United  States.  Now  it  goes 
without  saying,  of  course,  that  though  all  the  de- 
fendants are  charged  jointly,  yet  the  guilt  or  in- 
nocence of  each  defendant  must  be  determined  by 
the  jury  separately  as  to  each  count.  Each  defend- 
ant has  the  same  rights  [353]  as  though  he  were 
being  tried  alone. 

In  the  course  of  these  instructions  the  words 
''defendants''  and  ''defendant"  will,  for  sake  of 
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economy,  be  frequently  used.  It  will  be  understood 
that  each  defendant  is  thus  specifically  referred  to, 
and  any  instructions  given  referring  to  "defend- 
ants" or  "defendant"  generally,  will  be  understood 
and  considered  by  you  as  referring  to  each  defend- 
ant separately  and  individually. 

There  are  some  standards  which  you  may  take 
into  account  in  weighing  the  evidence  in  the  case. 
One  of  the  basic  principles  is  that  you  can  not 
bring  in  a  verdict  of  guilty  unless  you  are  convinced 
beyond  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendants. 

What  is  meant  by  a  reasonable  doubt?  A  reason- 
able doubt  is  what  the  term  implies.  It  is  a  doubt 
based  upon  reason.  It  does  not  mean  every  con- 
ceivable kind  of  doubt.  It  does  not  mean  a  doubt 
that  may  be  imaginary  or  fanciful,  or  one  that  is 
perhaps  captious  or  speculative.  It  means  simply 
an  honest  doubt  that  appeals  to  reason  and  is 
founded  upon  reason.  In  this  case,  if,  after  you 
have  considered  the  evidence,  you  have  such  a 
doubt  in  your  mind  as  would  cause  you  or  any  other 
reasonable  or  prudent  man  or  woman  to  pause  or 
hesitate  in  some  act  of  grave  concern  in  your  own 
lives,  then  you  would  have  such  a  doubt  as  the  law 
contemplates  is  a  reasonable  doubt.  While  none  of 
the  defendants  in  this  case  can  be  convicted  unless 
his  guilt  [354]  of  the  offenses  charged  is  proved 
beyond  a  reasonable  doubt,  the  law  does  not  require 
a  demonstration, — that  is,  such  a  degree  of  proof 
as,  excluding  the  possibility  of  error,  produces  abso- 
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lute  certainty,  because  such  proof  in  any  case  is 
rarely  if  at  all  possible.  Moral  certainty  alone  is 
required,  that  degree  of  proof  which  produces  con- 
viction in  an  unprejudiced  mind. 

Whether  or  not  you  believe  the  witnesses  who 
have  testified  in  this  case  and  the  weight  that  is  to 
be  attached  to  the  testimony  given  by  them  is  a 
matter  for  your  exclusive  judgment.  In  this  case, 
as  in  all  cases,  we  start  out  with  the  presumption 
that  the  witness  is  presumed  to  speak  the  truth. 
When  a  witness  takes  the  stand  we  begin  with  the 
presumption  that  he  is  there  to  tell  the  truth.  How- 
ever, this  presumption  may  be  negatived  in  several 
ways.  It  may  be  negatived  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimon}^,  by 
contradictory  evidence,  by  his  motives.  In  passing 
upon  the  credibility  of  the  various  witnesses  who 
have  testified  here  on  the  witness  stand  in  this  case 
you  may  accept  all  or  any  part  of  their  testimony, 
or  you  may  discard  or  reject  all  or  any  part  of 
the  testimony  of  any  witness.  If  it  has  been  demon- 
strated to  you  during  the  trial  of  the  case  that  any 
witness  has  testified  falsely,  it  is  your  right  to  re- 
ject all  of  the  witness'  testimony,  to  distrust  it,  and 
not  to  consider  it.  You  are  not  to  be  swayed  by  the 
fact  that  maybe  there  is  a  larger  number  of  [355] 
witnesses  on  one  side  of  the  case  than  on  the  other. 
It  is  not  the  number  of  witnesses  that  determine 
the  weight  of  the  evidence,  but  it  is  the  credibility 
of  the  witnesses  who  testified  that  is  the  decisive 
factor  in  determining  the  amount  of  weight  you 
wish  to  attach  to  the  testimony. 


United  States  of  America  353 

In  order  to  evaluate  the  worth  of  the  testimony 
that  is  presented  to  you,  you  may  consider  many 
factors :  You  can  consider  the  circumstances  under 
which  the  witness  has  testified,  the  demeanor  or 
manner  of  the  witness  on  the  witness  stand,  his 
intelligence,  the  connection  or  relationship  that  he 
bears  to  the  Government  or  to  the  defense,  the  man- 
ner in  which  he  might  be  affected  by  the  verdict,  the 
extent  to  which  he  is  corroborated  or  contradicted 
by  other  evidence,  if  at  all,  and  any  matter  that 
in  your  view,  reasonably,  considering  all  the  evi- 
dence, bears  upon  his  credibility. 

Now  counsel  have  a  right,  and  indeed  it  is  their 
duty,  to  argue  the  case  to  you,  and  it  is  your  duty 
to  listen  and  to  be  attentive  to  and  give  weight  and 
consideration  to  the  arguments  of  the  counsel.  How- 
ever, in  their  comments  upon  the  facts  of  the  case, 
if  you  find  that  there  is  any  discrepancy  between 
what  they  stated  to  you  to  be  the  facts  of  the  case 
and  the  words  that  have  come  from  the  mouths  of 
the  witnesses,  you  must  disregard,  if  there  is  such 
conflict,  the  statement  as  to  facts  made  by  the 
attorneys  and  consider  only  the  evidence  given  l^y 
the  witnesses  in  that  regard.  [356] 

It  is  possible  in  this  case,  as  it  is  any  other  case, 
that  there  may  be  some  discrepancies  in  the  testi- 
mony. It  is  conceivable  that  there  may  be  minor 
discrepancies  in  the  testimony  of  the  witness  or 
between  the  testimony  of  one  witness  and  that  of 
another.  It  is  your  duty  not  to  pay  attention  to 
such   minor   discrepancies   unless   they   reasonably 
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bear  upon  the  guilt  or  innocence  of  the  defendants 
or  any  of  them,  and  if  such  discrepancies  do  bear 
upon  the  guilt  or  innocence  of  the  defendants,  then, 
of  course,  you  should  consider  them. 

Any  fact  may  be  proved  by  the  testimony  of  but 
one  credible  witness  and  you  may  find  a  verdict 
upon  the  testimony  of  only  one  witness  whom  you 
believe  testified  truthfully  even  though  a  greater 
number  of  witnesses  may  have  testified  to  the  con- 
trary, provided  you  believe  that  the  testimony  of 
the  single  witness  is,  with  reference  to  its  credibility 
and  reliability,  of  greater  weight  than  that  to  the 
contrary.  You  are  not  bound  to  believe  the  testi- 
mon}^  of  any  particular  witness  unless  in  your 
opinion  it  is  worthy  of  belief  under  the  test  men- 
tioned for  determining  the  credibility  of  witnesses, 
as  stated  to  you  in  these  instructions. 

The  opinion  of  an  expert  must  be  weigJit  care- 
fully. The  weight  to  be  given  to  such  opinion  should 
be  estimated  by  considering  the  experience  and 
learning  of  such  witness,  and  the  convincing  logic 
of  the  reasons  given  in  support  of  his  conclusions. 
You  are  to  consider  the  proof  of  definite  facts,  such 
as  you  believe  are  established  by  the  evidence,  and 
you  may  [357]  disregard  any  opinion  of  any  witness 
if  you  believe  it  to  be  contrary  to  the  proved  facts, 
or,  though  uncontradicted,  you  find  it  to  be  unrea- 
sonable. 

At  times  during  the  trial  of  the  case  the  court 
has  asked  questions  of  several  of  the  various  wit- 
nesses who  have  testified.  You  are  not  to  infer  from 
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this  fact  that  the  court  has  any  leaning  one  way  or 
the  other  as  to  the  guilt  or  innocence  of  the  de- 
fendants, or  either,  or  any  of  them.  Such  questions 
as  the  court  has  asked  have  been  asked  pursuant 
to  the  authority,  and  indeed  the  duty,  of  the  court 
to  expedite  the  trial  and  to  assist  in  bringing  before 
the  jury  pertinent  information  for  their  considera- 
tion. 

The  fact  that  a  defendant  has  not  testified  in  his 
own  behalf  should  not  be  considered  or  construed 
in  any  way  against  him,  and  you  are  not  at  liberty 
to  indulge  in  any  presumption  of  guilt  or  any  un- 
favorable presumption  or  inference  because  he  has 
not  testified  in  his  own  behalf. 

Under  our  law  a  defendant  is  entitled  to  take  the 
stand  or  not  as  he  chooses,  and  under  our  Constitu- 
tion no  man  is  compelled  to  be  a  witness  against 
himself.  No  presumption  whatsoever  is  to  be  in- 
dulged against  him  because  he  does  not  take  the 
stand. 

A  defendant  may  testify  in  his  own  behalf.  In 
doing  so  he  becomes  a  witness  in  the  case.  His 
testimony,  therefore,  must  be  treated  according  to 
the  same  standards  that  apply  to  [358]  the  testi- 
mony of  any  other  witness.  In  addition,  you  may 
consider  the  interest  that  the  defendant  may  have 
in  the  case,  his  hopes  and  his  fears,  and  what  he 
has  to  gain  or  lose  as  the  result  of  your  verdict. 

Where  the  evidence  is  susceptible  to  two  reason- 
able inferences,  one  pointing  to  the  guilt  and  the 
other  to  the  innocence   of   a  defendant,   the   jury 
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should  adopt  the  one  of  innocence  and  find  him  not 
guilty. 

Evidence  stricken  by  the  court  must  be  entirely 
disregarded  by  you  and  you  must  treat  such  evi- 
dence as  if  you  had  never  heard  or  seen  it. 

You  are  instructed  that  the  testimony  of  an  ac- 
complice or  a  co-conspirator,  or  evidence  of  oral 
admissions  of  a  defendant  ought  to  be  received  by 
you  with  caution. 

There  are  two  classes  of  evidence  recognized  and 
received  in  courts  upon  either  of  which  a  defendant 
may  be  convicted  of  crime.  One  is  direct  evidence 
and  the  other  is  circumstantial  evidence.  When  a 
witness  testifies  as  to  what  he  perceived  through  his 
own  senses,  that  is  direct  evidence.  All  other  evi- 
dence is  circumstantial  evidence.  Before  you  may 
find  a  defendant  guilty  upon  circumstantial  evi- 
dence, the  circumstances  must  be  consistent  with 
each  other  and  with  the  guilt  of  the  defendant,  and 
inconsistent  with  any  reasonable  theory  of  his  in- 
nocence, and  must  show  his  guilt  beyond  a  reason- 
able doubt. 

The  court  charges  you  that  evidence  admitted  for 
a  limited  purpose  is  to  be  considered  by  the  jury 
for  such  purpose,  and  [359]  none  other.  Under  this 
rule,  it  is  the  duty  of  the  jury,  when  the  proposi- 
tions of  fact  to  which  such  evidence  is  addressed  are 
limited,  to  exclude  such  evidence  from  their  minds 
as  to  all  other  questions  of  fact  in  the  case. 

These  ladies  and  gentlemen,  are  some  of  the 
general  rules  that  apply  in  all  criminal  cases  and 
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should  be  of  assistance  to  you  in  determining  the 
credibility  of  the  witnesses  and  the  weight  to  be 
attached  to  the  testimony. 

The  indictment  in  this  case  is  in  three  counts. 

In  the  first  count  of  the  indictment  it  is  charged 
that  the  defendants  Raymond  A.  Leeper,  James 
Marvin  Ballard,  Andrew  Ingoglia,  Patrick  John 
McDonough,  and  John  Stoppelli,  on  or  about  the 
31st  day  of  October,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  unlawfully  did  sell,  dis- 
pense and  distribute,  not  in  or  from  the  original 
stamped  package,  a  certain  quantity  of  a  derivative 
and  preparation  of  morphine,  to-wit,  heroin,  in 
quantity  particularly  described  as  12  envelopes,  con- 
taining approximately  10  ounces  and  436  grains  of 
heroin. 

In  the  second  count  of  the  indictment  it  is  charged 
that  the  defendants  Raymond  A.  Leeper,  James 
Marvin  Ballard,  Andrew  Ingoglia,  Patrick  John 
McDonough,  and  John  Stoppelli,  at  the  same  time 
and  place  mentioned  in  the  first  count  of  the  indict- 
ment, did  fraudulently  and  knowingly  conceal  and 
facilitate  the  concealment  of  the  same  quantity  of 
heroin,  as  described  [360]  in  the  first  coiuit. 

In  the  third  count  of  the  indictment,  it  is  charged 
that  the  defendants  Raymond  A.  Leeper,  James 
Marvin  Ballard,  Andrew^  Ingoglia,  Patrick  John 
McDonough,  and  John  Stoppelli,  at  a  time  and  place 
to  said  Grand  Jury  unknown,  did  conspire  together 
and  with  other  persons  whose  names  are  to  said 
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Grand  Jury  unknown,  to  sell,  dispense  and  dis- 
tribute, not  in  or  from  the  original  stamped  pack- 
age, a  quantity  of  a  derivative  and  preparation  of 
morphine,  to-wit,  heroin,  in  violations  of  Sections 
2553  and  2557  of  Title  26  United  States  Code,  and 
to  conceal  and  facilitate  the  concealment  and  trans- 
portation of  morphine,  to-wit,  heroin,  which  heroin 
had  been  imported  into  the  United  States  of 
America  contrary  to  law,  as  said  defendants  then 
and  there  well  knew,  in  violation  of  Section  174  of 
Title  21  United  States  Code;  that  thereafter  and 
during  the  existence  of  said  conspiracy  one  or  more 
of  said  defendants,  hereinafter  mentioned  by  name, 
in  the  City  of  Oakland,  County  of  Alameda,  State 
of  California,  within  said  Division  and  District,  did 
the  following  acts  in  furtherance  thereof  and  to 
effect  the  objects  of  the. conspiracy  aforesaid: 

1.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendant  Raymond 
A.  Leeper  had  a  conversation  Avith  George  H.  White, 
District  Supervisor  of  the  Bureau  of  Narcotics  of 
the  United  States  Treasury  Department,  in  Room 
306  of  the  [361]  Clay-Ten  Hotel,  1014  Clay  Street. 

2.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendant  James 
Marvin  Ballard  left  the  Clay-Ten  Hotel,  1014  Clay 
Street,  entered  a  1941  Cadillac  automobile,  Califor- 
nia License  Number  17-K-120,  parked  in  the  vicinity 
of  the  said  Clay-Ten  Hotel,  1014  Clay  Street,  and 
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drove    the    said    automobile    away    from   the    said 
vicinity  of  the  said  Clay-Ten  Hotel. 

3.  On  October  31,  1948,  iii  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  said  defendant  James 
Marvin  Ballard  drove  the  said  1941  Cadillac  auto- 
mobile, California  License  Number  17-K-120,  to  the 
vicinity  of  the  Clay-Ten  Hotel,  1014  Clay  Street, 
with  the  defendants  Andrew  Ingoglia  and  Patrick 
John  McDonough  as  passengers  in  said  automobile. 

4.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  defendants  James 
Marvin  Ballard,  and  Andrew  Ingoglia  left  the  said 
1941  Cadillac  automobile,  California  License  Num- 
ber 17-K-120,  and  entered  the  said  Clay-Ten  Hotel, 
1014  Clay  Street. 

5.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  said 
Division  and  District,  immediately  after  the  de- 
fendants James  Marvin  Ballard  and  [362]  Andrew 
Ingoglia  left  the  said  Cadillac  1941  automobile, 
California  License  Number  17-K-120,  and  entered 
the  said  Clay-Ten  Hotel,  1014  Clay  Street,  the 
defendant  Patrick  John  McDonough  sat  in  the 
driver's  seat  of  the  said  automobile. 

6.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within 
said  Division  and  District,  the  said  defendants 
James  Marvin  Ballard  and  Andrew  Ingoglia  stood 
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in  front  of  the  closed  door  of  room  306  of  the  Clay- 
Ten  Hotel,  1014  Clay  Street. 

7.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  said 
Division  and  District,  the  defendant  Raymond  A. 
Leeper  opened  the  door  from  the  inside  of  Room 
306,  at  the  Clay-Ten  Hotel,  1014  Clay  Street,  and 
received  a  package  from  the  defendants  James 
Marvin  Ballard  and  Andrew  Ingoglia,  who  were 
then  and  there  standing  outside  of  said  door. 

8.  On  October  31,  1948,  in  the  City  of  Oakland, 
County  of  Alameda,  State  of  California,  within  said 
Division  and  District,  immediately  after  the  defend- 
ants Raymond  A.  Leeper  received  the  package  from 
the  said  defendants  James  Marvin  Ballard  and 
Andrew  Ingoglia,  the  said  defendant  Raymond  A. 
Leeper  shut  the  door  or  Room  306  and  remained 
inside  of  the  said  Room  306  of  the  Clay-Ten  Hotel, 
1014  Clay  Street,  and  the  said  defendants  James 
Marvin  Ballard  and  Andrew^  Ingoglia  remained  in 
front  of  the  door  outside  of  the  said  Room  306 
for  a  short  period  of  time.  [363] 

The  first  count  of  the  indictment  charges  the 
defendant  with  violating  an  act  of  Congress  known 
as  the  Harrison  Narcotic  Act,  which  provides  as 
follows : 

''It  shall  be  unlawful  for  any  purpose  to  pur- 
chase, sell,  dispense,  or  distribute  any  of  certain 
drugs,  including  heroin,  except  in  the  original 
stam]Ded    package    or   from    the    original    stamped 
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package ;  in  the  absence  of  the  appropriate  tax  paid 
stamps  from  any  of  the  aforesaid  drugs  shall  be 
prima  facie  evidence  of  a  violation  of  this  subsec- 
tion by  the  person  in  whose  possession  same  may  be 
found. ' ' 

The  second  count  of  the  indictment  charges  these 
defendants  with  violating  an  act  of  Congress  known 
as  the  Jones-Miller  Act,  which  provides,  in  part,  as 
follows : 

"If  any  person  fraudently  or  knowingly  conceals, 
or  in  any  manner  facilitates  the  concealment  of  any 
narcotic  drug  after  being  imported  or  brought  into 
the  United  States,  knowing  the  same  to  have  been 
imported  contrary  to  law,  such  persons  shall  upon 
conviction  be  punished  as  the  law  provides." 

The  third  count  in  the  indictment  charges  the 
defendants,  Eaymond  A.  Leeper,  James  Marvin 
Ballard,  Andrew  Ingoglia,  Patrick  John  Mc- 
Donough,  and  John  Stoppelli,  with  conspiracy  to 
violate  the  Harrison  Narcotic  Act  and  the  Jones- 
Miller  Act,  in  violation  of  Title  18  U.S.C.,  Section 
371,  which  latter  act  [364]  which  provides  in  per- 
tinent part  as  follows : 

"If  two  or  more  persons  conspire  either  to  com- 
mit any  offense  against  the  United  States,  and  one 
or  more  such  persons  do  any  act  to  effect  the  object 
of  the  conspiracy,  each  shall  be  punished  as  pro- 
vided by  law\ ' ' 

The  flight  of  a  person  after  commission  of  a 
■crime  and  before  arrest  is  insufficient  of  itself  to 
establish  guilt,  but  if  proved,  is  a  circumstance  to  be 
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considered  with  other  circumstances  in  the  case  in 
determining  his  guilt  or  innocence. 

Although  the  first  and  second  counts  of  the  in- 
dictment charge  the  defendants  with  the  sale  and 
concealment  of  approximately  10  ounces  436  grains 
of  heroin,  it  is  not  necessary  for  the  government 
to  prove  that  this  exact  amount  was  sold  or  con- 
cealed. Proof  beyond  a  reasonable  doubt  and  to 
a  moral  certainty  that  any  quantity  of  heroin  was 
knowingly  and  intentionally  sold  by  defendants  as 
alleged  in  the  first  count  is  sufficient  to  sustain  a 
conviction  under  that  count  and  proof  to  that  de- 
gree that  defendants  knowingly  and  intentionally 
concealed  any  quantity  of  heroin  as  alleged  in  the 
second  count  is  sufficient  to  sustain  a  conviction 
under  the  second  count. 

In  every  crime  there. must  appear  a  joint  opera- 
tion of  acts  and  intent. 

To  sustain  a  conviction  under  count  3  of  the 
indictment,  it  is  not  necessary  to  show  that  the 
defendants,  or  either  of  them,  did  feloniously  con- 
spire to  violate  both  the  Harrison  Narcotic  [365] 
Act  and  the  Jones-Miller  Act.  Proof  beyond  a 
reasonable  doubt  and  to  a  moral  certainty  that  the 
said  defendants  did  unlawfully  conspire  to  violate 
either  the  Harrison  Narcotic  Act  or  the  Jones- 
Miller  Act  as  alleged  is  sufficient  to  sustain  a  con- 
viction under  count  3  of  this  indictment,  but  before 
you  can  find  a  verdict  of  guilty  under  the  third 
count,  all  twelve  of  you  must  be  convinced  beyond 
a  reasonable  doubt  that  the  defendants  conspired  as 
alleged  to  violate  one  or  both  of  said  acts. 
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Referring  to  the  charge  contained  in  the  first 
count,  it  is  unlawful  for  any  person  to  sell  heroin 
except  in  or  from  the  original  stamped  package. 

In  this  connection,  you  are  instructed  that  the 
Harrison  Narcotic  Act  provides  that  proof  by  the 
government  of  the  absence  of  appropriate  tax  paid 
stamps  from  the  package  containing  the  heroin  in 
question  is  sufficient  to  place  the  burden  on  the 
defendant  proved  to  be  in  possession  of  the  heroin 
of  establishing  the  fact  that  such  heroin  was  actually 
sold,  dispensed  or  distributed  in  or  from  a  package 
bearing  the  i^roper  internal  revenue  stamps. 

Thus  the  absence  of  appropriate  tax  paid  stamps 
from  any  package  containing  heroin  which  is  sold, 
dispensed  or  distributed,  is  prima  facie  evidence  of 
a  violation  of  the  Harrison  Narcotic  Act  by  the 
person  possessing  such  package.  Prima  facie  evi- 
dence is  that  which  suffices  for  the  proof  of  a  [366] 
particular  fact  until  contradicted  and  overcome  by 
other  evidence.  The  jury  is  to  bear  in  mind,  how- 
ever, the  principle  of  law  that  is  defendants  be  not 
found  guilty  of  an  offense  unless  the  jury  is  con- 
vinced of  the  guilt  of  the  defendant  of  such  offense 
to  a  moral  certainty  and  beyond  a  reasonable  doubt. 

With  reference  to  the  charge  in  the  second  count, 
you  are  instructed  that  any  person  who  fraudently 
or  knowingly  conceals  or  in  any  manner  facilitates 
concealment  of  a  narcotic  drug,  knowing  the  same 
to  he  have  brought  into  the  United  States  contrary 
to  law,  is  guilty  of  a  felony. 
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The  law  provides  that  the  term  ''narcotic  drug" 
shall  include  heroin. 

The  law  further  provides  that  when  on  trial  for 
concealing  or  facilitating  the  concealment  of  heroin 
the  defendants  are  shown  to  have  had  possession  of 
such  heroin,  such  possession  shall  be  deemed  suffic- 
ient evidence  to  authorize  the  defendants'  convic- 
tion unless  the  defendants  explain  their  possession 
to  your  satisfaction. 

Therefore,  if  you  are  convicted  from  the  evidence, 
to  a  moral  certainty  and  beyond  a  reasonable  doubt 
that  the  defendants  now  on  trial  had  heroin  in 
their  possession  on  the  occasion  charged  in  the 
second  count  of  the  indictment,  and  intentionally 
and  knowingly  concealed,  or  facilitated  the  conceal- 
ment of  such  heroin,  you  will  find  the  defendants 
guilty  unless  they  have  explained  their  possession 
of  the  heroin  to  [367]  your  satisfaction. 

On  the  other  hand,  and  if  you  are  not  convinced 
to  a  moral  certainty  and  beyond  a  reasonable  doubt, 
or  if  the  jury  entertains  a  reasonable  doubt  that 
the  defendants  had  heroin  in  their  possession  on 
the  occasion  charged  in  the  second  count  and  inten- 
tionally and  knowingly  concealed  or  in  some  manner 
facilitated  the  concealment  of  such  heroin,  you  will 
find  the  defendants  not  guilty. 

The  Government  is  permitted  to  use  informers 
to  assist  in  the  enforcement  of  the  law  and  to 
present  the  opportunity  to  violate  the  law  to  a 
person  believed  to  be  engaged  in  the  commission  of 
crime. 
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The  Government  need  not  produce  such  informer 
as  a  witness  in  the  trial  of  a  case  in  which  the 
informer  assisted  the  Government. 

Where  the  officers  of  the  law  have  incited  a 
person  to  commit  a  crime  charged  and  lured  him 
on  to  its  consummation  with  the  purpose  of  arrest- 
ing him,  the  law  will  not  authorize  a  verdict.  But 
if  the  intent  and  purpose  to  violate  the  law  are 
present,  the  mere  fact  that  public  officers  furnish 
the  opportunity  is  no  defense.  The  Government  is 
not  engaged  in  the  business  of  manufacturing  crimi- 
nals; it  has  enough  to  do  to  prevent  the  commis- 
sion of  crime.  But  it  often  becomes  necessary  for 
Government  officers  and  agents  to  match  their  wits 
against  the  wits  of  the  man  who  is  deliberately 
violating  the  [368]  law  or  who  has  violated  the  law 
and  in  such  a  case  the  officers  or  agents  may  afford 
him  an  opportunity  to  commit  a  crime. 

If  a  man  is  engaged  and  prepared  to  break  the 
law  the  mere  fact  that  employees  of  the  Government 
put  it  in  his  power  to  break  it  and  thereby  capture 
him  in  the  act  of  breaking  it  does  not  constitute 
an  entrapment  and  is  no  defense.  If,  however,  a 
man  has  no  disposition  to  break  the  law,  and  would 
not  break  it  except  he  was  induced  and  persuaded 
therein  by  the  Government,  then  that  does  constitute 
entrapment  and  would  be  a  defense  warranting  an 
acquittal  of  the  crime  charged. 

It  is  the  law  that  whoever  directly  commits  an 
act  constituting  an  offense  defined  in  any  law  of 
the  United  States,  or  aids,  abets,  counsels,  encour- 
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ages,  commands,  induces  or  procures  its  commission, 
is  a  principal.  In  this  connection,  if  you  find  that 
one  defendant  did  not  directly  commit  any  or  all  of 
the  oif enses  charged  in  the  indictment,  but  did  aid 
and  abet,  or  counsel,  or  encourage,  or  command,  or 
induce,  or  procure  the  commission  of  any  or  all  of 
such  acts,  you  will  find  such  defendant  guilty  of  the 
oifense  which  he  so  aided,  abetted,  counseled,  en- 
couraged, commanded,  induced  or  procured  the  com- 
mission of. 

A  person  who  commits  a  crime  though  the  agency 
of  another  with  whom  he  has  arranged  for  assist- 
ance in  the  commission  of  the  crime,  is  as  guilty  in 
the  eyes  of  the  law  as  if  he  had  committed  the 
crime  himself  personally  without  such  assistance. 

Whoever  directly  commits  any  act  constituting 
an  offense  defined  in  any  law  of  the  United  States, 
or  whoever  aid,  abets,  counsels,  induces  or  procures 
its  commission  is  a  principal  and  to  be  prosecuted 
and  punished  as  such.  In  other  words,  whoever 
directly  does  the  thing  that  is  a  violation  of  law  is 
a  principal  as  is  also  one  who  either  aids,  abets, 
counsels,  induces,  or  procures  the  doing  of  that 
act. 

"Aid  means  to  help,  support,  assist;  one  who 
helps  or  promotes  in  doing  something;  a  helper  or 
assistant. 

"Abet"  means  to  instigate  or  encourage  by  aid 
or  countenance;  to  contribute;  as  an  assistant  or 
instigator  in  the  commission  of  an  offense. 

It  is  essential  to  the  guilt  of  a  person  charged 


United  States  of  America  367 

with  aiding  and  abetting  the  commission  of  the 
crime,  that  such  x3erson's  acts  shall  have  contributed 
to  the  effectuation  of  the  offense.  It  is  sufficient  if 
it  facilitated  the  result  and  rendered  the  accom- 
plishment of  the  offense  more  easy. 

Usually,  to  aid  and  abet  in  the  commission  of 
an  offense  the  person  rendering  such  aid  or  assist- 
ance is  present,  to  render  support  and  confidence, 
but  he  may  aid,  abet,  if  absent. 

A  person  who  knowingly  renders  assistance,  co- 
operation and  encouragement  in  the  commission  of 
an  offense  is  one  who  aids  and  abets  in  the  com- 
mission. 

I  instruct  you  that  a  prosecution  for  conspiracy 
may  be  maintained  either  at  the  place  where  the 
conspiracy  was  formed,  [370]  or  where  one  or  more 
of  the  overt  acts  took  place.  One  physically  without 
the  jurisdiction  may  be  a  party  to  a  crime  therein. 
If  a  crime  is  committed  in  the  Northern  District  of 
California,  the  commission  of  which  crime  has  been 
aided  and  abetted  by  another  outside  the  jurisdic- 
tion of  the  Northern  District  of  California,  the  aider 
and  abetter  is  liable  as  though  he  had  actually 
committed  the  crime  rti  the  Northern  District  of 
California. 

Unless  you  find  beyond  a  reasonable  doubt,  or  if 
you  entertain  a  reasonable  doubt  that  a  defendant 
knowingly  and  intentionally  committed  the  offense 
alleged,  or  knowingly  and  intentionally  did  some- 
thing to  aid  or  abet  the  other  defendants,  you  may 
not  find  him  guilty  of  such  offense. 
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The  law  under  wliicli  the  third  count  of  the  in- 
dictment in  this  case  is  drawn  provides  that  if  two 
or  more  persons  conspire  to  commit  any  offense 
against  the  United  States,  and  one  or  more  of  them 
does  any  act  to  effect  the  object  of  the  conspiracy, 
each  of  the  parties  to  such  conspiracy  is  guilty. 

In  order  to  establish  the  crime  charged,  it  is 
necessary,  First,  that  the  conspiracy  or  agreement 
to  commit  one  or  both  of  the  particular  offenses 
against  the  United  States  as  alleged  in  the  indict- 
ment be  established,  and  Secondly,  to  prove  further 
that  one  or  more  of  the  parties  engaging  in  the 
conspiracy  has  committed  one  or  more  of  the  overt 
acts  alleged  in  count  three  to  effect  the  object 
thereof.  [371] 

The  success  or  failure  of  the  conspiracy  is  im- 
material, but  before  a.  defendant  may  be  found 
guilty  of  the  charge,  it  must  appear  beyond  a  rea- 
sonable doubt  that  a  conspiracy  was  formed  as 
alleged  in  the  indictment,  and  that  the  defendant 
was  an  active  party  thereto. 

In  order  to  warrant  you  in  finding  a  verdict  of 
guilty  against  the  defendants,  or  any  of  them,  it  is 
necessary  that  you  be  satisfied  beyond  a  reasonable 
doubt  that  a  conspiracy  as  charged  in  the  third 
count  in  the  indictment  was  entered  into  between 
two  or  more  of  the  defendants  to  violate  the  law  of 
the  United  States  in  the  manner  described  in  that 
count.  It  is  necessary  further  that  in  addition  to 
the  showing  of  the  unlawful  conspiracy  or  agree- 
ment, the  Government  proved  to  your  satisfaction. 
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beyond  a  reasonable  doubt,  that  one  or  more  of 
the  overt  acts  described  in  the  third  count  in  the 
indictment  was  done  by  one  or  more  of  the  defend- 
ants or  at  their  direction  or  with  their  aid. 

Under  the  charge  made  the  conspiracy  constitutes 
the  offense  and  it  must  be  made  to  appear  from 
the  evidence,  beyond  a  reasonable  doubt,  before  any 
defendant  can  be  convicted,  that  such  defendant  was 
a  party  to  the  conspiracy  and  unlawful  agreement 
charged,  and  that  he  continued  to  be  such  up  to  the 
time  that  overt  acts  were  committed,  if  the  evidence 
shows  that  there  were  any  such.  The  mere  fact  that 
either  or  any  of  the  defendants  named  may  have 
engaged  in  the  performance  of  any  of  the  acts  [372] 
charged  in  the  indictment  as  overt  acts,  could  not 
authorize  a  conviction  by  reason  of  that  fact  alone, 
but  it  is  necessary  to  show  that  such  defendants 
were  parties  to  the  conspiracy  and  unlawful  agree- 
ment before  their  guilt  of  the  offense  charged  is 
made  out. 

Each  party  must  be  actuated  by  an  intent  to 
promote  the  common  design.  If  persons  pursue  by 
their  acts  the  same  unlawful  object,  one  performing 
one  act,  and  a  second  another  act,  all  with  a  view 
to  the  attainment  of  the  object  they  are  pursuing, 
the  conclusion  is  warranted  that  they  are  engaged 
in  a  conspiracy  to  effect  that  object.  Cooperation 
in  some  form  must  be  shown.  There  must  be  inten- 
tional participation  in  the  transaction  with  a  view 
and  purpose  to  further  the  common  design.  And 
if  a  person  understanding  the  unlawful  character 
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of  a  transaction,  encourages,  advises,  or  in  any 
manner,  with  a  purpose  to  forward  the  unlawful 
enterprise,  or  scheme,  assists  in  its  prosecution,  he 
becomes  a  conspirator.  And  so  a  new  party,  coming 
into  a  conspiracy  after  its  inception,  with  knowl- 
edge of  its  purpose  and  object,  and  with  intent  to 
promote  the  same,  becomes  a  party  to  all  of  the  acts 
done  before  his  introduction  into  the  unlawful  com- 
bination, as  well  as  to  the  acts  done  afterwards. 
Joint  assent  and  joint  participation  in  the  con- 
spiracy may  be  found,  like  any  other  fact,  as  an 
inference  from  the  facts  proved. 

Where  the  existence  of  a  criminal  conspiracy  has 
been  shown,  [373]  every  act  or  declaration  of  each 
member  of  such  conspiracy,  done  or  made  thereafter 
pursuant  to  the  concerted  plan  and  in  furtherance  of 
the  common  object,  is  considered  the  act  and  decla- 
ration of  all  the  conspirators  and  is  evidence  against 
each  of  them.  On  the  other  hand,  after  a  conspiracy 
has  come  to  an  end,  either  by  the  accomplishment  of 
the  common  design,  or  by  the  parties  abandoning 
the  same,  evidence  of  acts  or  declarations  thereafter 
made  by  any  of  the  conspirators  can  be  considered 
only  as  against  the  person  doing  such  acts  or 
making  such  statements.  The  declaration  or  act  of 
a  conspirator  not  in  execution  of  the  common  design 
is  not  evidence  against  any  of  the  parties  other  than 
the  one  making  such  declaration. 

The  evidence  in  proof  of  the  conspiracy  may  be 
circumstantial.  Where  circumstantial  evidence  is 
relied  upon  to  establish  the  conspiracy  or  any  other 
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essential  fact,  it  is  not  only  necessary  that  all  the 
circumstances  concur  to  show  the  existence  of  the 
conspiracy  or  fact  sought  to  be  proved,  but  such 
circumstantial  evidence  must  be  inconsistent  with 
any  other  rational  conclusion.  That  is,  you  are  to 
consider  all  of  the  circumstances  and  conditions 
shown  in  evidence,  and  if  it  appears  to  you  as 
reasonable  men  and  women  that,  even  though  there 
is  no  direct  evidence  of  the  actual  participation  in 
the  alleged  offense  by  the  defendants  or  any  of 
them,  a  reasonable  inference  from  all  of  the  facts 
and  circumstances  does  to  your  minds,  beyond  a 
reasonable  doubt,  show  that  the  defendants,  or  some 
of  them,  were  parties  [374]  to  the  conspiracy  as 
charged,  then  you  should  make  the  deduction  and 
find  accordingly. 

The  evidence  in  proof  of  a  conspiracy  will  gen- 
erally, from  the  nature  of  the  case,  be  circumstan- 
tial. Though  the  common  design  is  the  essence  of 
the  charge,  it  is  not  necessary  to  prove  that  the 
defendants  came  together  and  actually  agreed  in 
terms  to  have  that  design  and  to  pursue  it  by 
common  means.  If  it  be  proved  that  the  defendants 
pursued  by  their  acts  the  same  object,  often  by  the 
same  means,  one  performing  one  part  and  another 
another  part  of  the  same  so  as  to  complete  it,  with 
a  view  to  the  attainment  of  that  same  object,  you 
would  be  justified  in  the  conclusion  that  such  per- 
sons were  engaged  in  a  conspiracy.  Nor  is  it  neces- 
sary to  prove  that  the  conspiracy  originated  with 
all  of  the  defendants,  or  that  they  all  met  during 
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the  process  of  its  concoction;  for  every  person 
entering  into  a  conspiracy  or  common  design  al- 
ready formed  is  deemed  in  law  a  party  to  all  acts 
done  by  any  of  the  other  parties  before  or  after- 
ward, in  furtherance  of  the  common  design.  Al- 
though, as  I  have  stated,  a  common  design  is  the 
essence  of  the  charge,  such  design  may  be  made  to 
appear  when  the  defendants  steadily  pursue  the 
same  object,  whether  acting  separately  or  together 
by  common  or  different  means,  all  leading  to  the 
same  unlawful  result. 

If  the  evidence  of  the  separate  details  of  the 
transaction  as  it  was  carried  out  indicates  with  the 
requisite  certainty  [375]  the  existence  of  a  precon- 
ceived plan  and  purpose,  that  is  sufficient  to  permit 
you  to  infer  that  the  illegal  agreement  charged  was 
in  fact  entered  into. 

The  time  and  place  of  the  formation  of  the  con- 
spiracy are  immaterial,  provided  any  of  the  overt 
acts  were  committed  within  the  jurisdiction  of  this 
Court,  on  or  about  the  respective  dates  alleged. 
'The  Government  may  have  no  knowledge  of  the 
exact  time  or  place  of  the  formation  of  the  con- 
spiracy, and  to  require  it  to  specify  the  particular 
time  and  place,  would  defeat  almost  every  prosecu- 
tion under  this  act.  For  these  reasons  the  time  and 
place  of  the  formation  of  the  conspiracy  are  suf- 
ficiently fixed  by  the  overt  acts  set  forth  in  the 
indictment. 

If  any  of  the  parties  herein  entered  into  a  con- 
spiracy, or  aided  or  abetted  the  commission  of  the 
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crimes  as  set  forth  in  the  indictment,  within  a 
period  of  three  years  from  the  filing  of  the  said 
indictment  on  February  23,  1949,  then  the  time 
element  has  been  fully  satisfied  under  the  statute. 

An  overt  act  need  not  be  criminal  in  nature,  if 
considered  separately  and  apart  from  the  con- 
spiracy; it  may  be  as  innocent  as  the  act  of  a  man 
walking  across  the  street  or  driving  an  automobile, 
or  using  a  telephone.  But,  if,  during  the  existence 
of  the  conspiracy,  the  overt  act  is  done  by  one  of 
the  conspirators  to  effect  the  object  of  the  con- 
spiracy, the  crime  is  complete,  and  it  is  complete 
as  to  every  party  found  by  you  to  [376]  be  a  mem- 
ber of  the  conspiracy,  no  matter  which  one  of  the 
parties  did  the  overt  act. 

It  is  not  necessary  that  all  the  overt  acts  charged 
be  proved,  but  it  is  necessary  that  at  least  one  of 
these  be  proved,  and  that  it  be  shown  to  have  been 
in  furtherance  of  the  object  of  the  conspiracy. 
Other  overt  acts  than  those  charged  may  be  given 
in  evidence,  but  proof  of  one  of  those  charged  in 
the  indictment  is  indispensable. 

To  render  a  person  criminally  liable  as  a  con- 
spirator it  is  not  necessary  that  he  received  any 
pecuniary  advantage  or  benefit  from  the  conspiracy 
or  that  he  joined  the  conspiracy  with  the  view  of 
obtaining  a  pecuniary  advantage  or  benefit.  But 
before  a  defendant  can  be  found  guilty  of  con- 
spiracy, there  must  be  proof  beyond  a  reasonable 
doubt  that  he  knowingly  and  intentionally  became 
a  party  to  the  unlawful  undertaking. 
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Now  I  tliink,  ladies  and  gentlemen,  I  have  given 
you  as  briefly  as  is  possible  for  me  to  do  so  the 
various  rules  and  principles  that  should  govern  and 
guide  you  in  the  determination  of  the  factual  ques- 
tions which  are  yours  for  decision.  If  you  can  con- 
scientiously do  so,  you  are  expected  to  agree  upon 
a  verdict.  You  should  freely  consult  with  one 
another  in  the  jury  room.  If  after  consulting  with 
one  another  you  should  be  convinced  that  your  view 
of  the  case  is  erroneous,  please  do  not  be  stubborn 
and  do  not  hesitate  to  abandon  your  own  view  under 
such  circumstances.  On  the  other  hand,  it  is  entirely 
proper  [377]  and  indeed  your  duty  to  adhere  to 
your  ow^n  view  if  after  a  full  exchange  of  ideas  you 
still  believe  you  are  right. 

If  it  should  become  necessary  for  you  to  com- 
municate with  the  Court  while  you  are  deliberating 
in  the  jury  room  upon  any  subject  matter  connected 
with  the  trial  of  the  case,  you  should  not  indicate 
to  the  Court  in  any  manner  how  you  stand  numeri- 
cally on  the  question  of  the  guilt  or  innocence  of 
either  of  the  defendants,  and  this  caution  you  should 
observe  at  all  times  until  you  have  finally  arrived 
at  a  verdict. 

It  will  take  all  twelve  of  you  to  agree  before  you 
have  a  verdict.  When  all  of  you  have  agreed  upon 
a  verdict  it  is  the  verdict  of  the  jury. 

Upon  retiring  to  the  jury  room  you  will,  of  course, 
select  one  of  your  number  to  act  as  your  foreman 
or  forelady,  and  it  will  be  the  duty  of  the  one  so 
selected  to  act  as  your  spokesman  in  any  further 
proceedings  in  this  court. 
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If  after  you  have  retired  to  deliberate  and  while 
you  are  deliberating  you  wish  to  see  any  or  all  of 
the  exhibits  in  the  case,  you  may  send  word  to  the 
court. 

The  form  of  verdict  prepared  by  the  clerk  for 
you  has  no  significance  in  and  of  itself.  It  is  pre- 
pared merely  for  the  purpose  of  saving  you  the  time 
and  trouble  of  preparing  it  when  you  reach  a  ver- 
dict. I  will  read  the  verdict  to  you.  After  the  title 
of  court  and  cause: 

"We  the  jury  find  as  to  the  defendants  at  the  bar 
as  [378]  follows: 

"Raymond  A.  Leeper,  blank  on  the  first  count, 
blank  on  the  second  count,  blank  on  the  third  count. 

"James  Marvin  Ballard,  blank  on  the  first  count, 
blank  on  the  second  count,  blank  on  the  third 
count. ' ' — 

the  same  as  to  each  one  of  the  defendants.  Of  course 
you  will  write  in  the  words  "guilty"  or  "not 
guilty,"  whichever  expresses  your  verdict. 

You  are  expected  to  find  a  verdict  as  to  each  de- 
fendant as  to  each  count  if  you  can  conscientiously 
do  so. 

Has  the  Government  any  exceptions'? 

Mr.  Karesh :     None,  your  Honor. 

The  Court:  Have  the  defendants  any  excep- 
tions % 

Mr.  Deasy:     None,  your  Honor. 

Mr.  Dunning:     None,  your  Honor. 

Mr.  Kearns :     None,  your  Honor. 

Mr.  Ehrlich:     None,  your  Honor. 
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The  Court:  The  jury  will  retire  for  their  delib- 
erations. 

(Thereupon  at  2:15  p.m.  the  jury  retired  in 
the  custody  of  the  marshal  to  deliberate  upon 
their  verdict,  and  at  3:35  p.m.  the  jury  re- 
turned to  the  courtroom,  and  the  following 
proceedings  were  had:) 

The  Court :     The  record  will  show  the  jurors — 

I  have  two  messages  that  have  been  sent  to  me 
by  the  jury.  The  first  reads:  "May  we  have  the 
interpretation  as  to  whether  [379]  aiding,  assisting 
or  abetting  constitutes  violation  of  the  first  count 
and  violation  of  the  second  count?" 

I  suppose  that  means  whether  aiding  and  abetting 
would  constitute  a  violation  of  the  first  and  second 
counts. 

Under  our  law  the  distinction  between  the  prin- 
cipals and  accessories  have  been  done  away  with, 
and  anyone  who  aids  and  abets  in  the  commission 
of  an  offense  is  to  be  tried  and  punished  the  same 
as  a  principal.  One  does  not  have  to  necessarily 
perform  a  particular  act  to  be  guilty  of  the  oifense, 
and  he  does  not  necessarily  have  to  do  the  act  which 
is  an  offense.  As  long  as  he  intentionally  and  know- 
ingly aids  and  abets  in  the  commission  of  the 
offense  he  is  to  be  charged  and  punished  the  same 
as  a  principal. 

Does  that  answer  your  question  sufficiently? 

Juror  No.  6:     Yes. 

The  Court:  The  other  question:  "Can  we  have 
a  transcript  of  all  the  testimony?" 
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I  don't  know  what  answer  to  make  upon  that.  I 
assume  that  counsel  have  had  a  daily  transcript  of 
it.  It  is  not  in  evidence  as  a  transcript  unless  there 
is  a  stipulation  that  the  transcript  may  be  available 
to  either  side  and  may  be  handed  to  the  jury. 

Juror  No.  10:  Your  Honor,  it  is  more  or  less 
the  opinion,  I  believe,  of  the  jury  that  we  won't 
need  it,  because  you  have  clarified  some  information 
we  wanted  in  your  first  statement.  [380]  I  don't 
believe  we  will  need  it  now. 

The  Court :     If  you  do,  send  further  word  to  me. 

Is  there  any  exception  to  be  noted  by  the  Gov- 
ernment ? 

The  Government:     No. 

The  Court:     By  the  defendants? 

Mr.  Deasy:     None,  your  Honor. 

Mr.  Kearns:     No. 

Mr.  Dunning:     No. 

Mr.  Ehrlich:     No. 

The  Court :     Now  you  may  retire. 

(The  jury  at  3:40  p.m.  again  retired  to  de- 
liberate upon  their  verdict.) 


] 

378  John  Stoppelli  vs. 

CERTIFICATE  OF  REPORTER  | 

We,  Clarence  F.  Wight  and  Joseph  J.  Sweeney, 
Official  Reporters,  certify  that  the  foregong  381 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  me  and  thereafter 
reduced  to  typewriting,  to  the  best  of  my  ability. 

/s/  CLARENCE  F.  WIGHT. 

/s/  JOSEPH  J.  SWEENEY. 
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Monday,  June  13,   1949 

(The  jury  returned  into  court,  after  deliber- 
ating upon  their  verdict.) 

The  Court :  The  record  will  show  that  the  jurors 
are  all  present.  Has  the  jury  agreed  upon  a  verdict? 

Juror  Gus  A.  Childress  (Foreman)  :  We  have, 
your  Honor. 

The  Court :  Have  you  agreed  upon  a  verdit  as  to 
each  defendant  as  to  each  count? 

Juror  Childress:     We  have,  your  Honor. 

The  Court:     If  I  may  see  it. 

(The  verdict  was  handed  to  the  Court.) 

The  Court:     The  Clerk  will  read  the  verdict. 

The  Clerk:  Ladies  and  Gentlemen  of  the  Jury, 
harken  to  your  verdict:  "We,  the  jury,  find  as  to 
the  defendants  at  the  bar  as  follows:  Raymond  A. 
Leeper,  guilty  on  the  first  count,  guilty  on  the  sec- 
ond count,  guilty  on  the  third  count;  James  Marvin 
Ballard,  guilty  on  the  first  count,  guilty  on  the  sec- 
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ond  count,  guilty  on  the  third  count;  Andrew  In- 
goglia,  guilty  on  the  first  count,  guilty  on  the  second 
county,  guilty  on  the  third  count;  Patrick  John 
McDonough,  guilty  on  the  first  count,  guilty  on  the 
second  count,  guilty  on  the  third  count;  John  Stop- 
pelli,  guilty  on  the  first  count,  guilty  on  the  second 
count,  guilty  on  the  third  count.  G.  A.  Childress, 
Foreman. ' ' 

So  say  you  all,  Ladies  and  Gentlemen?  [382] 

Jurors :     Yes. 

The  Court:  Do  you  desire  to  have  the  jury 
polled? 

Mr.  Deasy:     No. 

Mr.  Kernes:     No. 

Mr.  Dunning:     No. 

Mr.  Ehrlich:     No. 

The  Court:  The  Clerk  will  record  the  verdict. 
Judgment  will  be  entered  in  accordance  with  the 
verdict.  Ladies  and  Gentlemen,  you  are  now  ex- 
cused until  further  notice. 

(The  jurors  retired  from  the  courtroom.) 

Mr.  Ehrlich:  Your  Honor,  on  behalf  of  the  de- 
fendant Stoppelli,  I  ask  that  your  Llonor  permit  the 
defendant  to  remain  on  bail  pending  a  motion  for 
a  new  trial,  and  if  that  is  denied,  pending  his  ap- 
peal. 

I  believe  that  the  defendant  Stoppelli  has  a  good 
ground,  good  and  valid  ground  for  appeal  in  this 
matter. 

There  is  no  sense  in  my  going  over  all  of  the  law 
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in  the  situation.  I  am  convinced  personally  that  he 
has  something  that  justifies  his  going  to  the  circuit 
court  of  appeals. 

The  defendant  Stoppelli  in  that  connection,  your 
Honor,  came  here  voluntarily  from  New  York  and 
deposited  his  bail  after  he  got  here,  which  indicates 
that  the  man  is  not  going  to  avoid  the  jurisdiction 
of  this  court. 

The  Court :  Of  course,  the  situation  is  somewhat 
altered  now.  Each  of  the  defendants  is  remanded 
to  the  custody  of  the  [383]  Marshal.  Your  motion 
I  do  not  care  to  consider  today. 

Mr.  Ehrlich:     Yes,  your  Honor. 

The  Court:  I  want  to  have  from  the  United 
States  Attorney  his  advice.  I  know  nothing  about 
this  particular  defendant  other  than  what  has  been 
shown  in  the  trial  of  the  case.  I  propose  to  refer 
the  matter  to  the  probation  officer  for  pre-sentence 
investigation.  That  is  done,  I  now  order  the  matter 
referred  to  the  Probation  Officer  for  pre-sentence 
investigation.  The  report  is  to  be  returned  on  the 
twenty-seventh  of  this  month.  In  the  meantime,  I 
am  not  disposed  to  admit  either  or  any  of  the  de- 
fendants to  bail  unless — I  will  change  that  order; 
I  cannot  be  here  on  the  twenty-seventh ;  make  it  the 
twenty-third.  The  twenty-seventh  starts  the  confer- 
ence of  the  Ninth  Circuit  in  Los  Angeles.  We  will 
all  be  in  Los  Angeles  at  that  time,  and  I  am  obliged 
to  be  in  Reno  on  the  twenty-fourth  of  June.  So  the 
order  as  to  the  probation  officer  is  that  he  makes  his 
report  on  the  twenty-third  day  of  June  at  10:00 
o'clock  A.M. 
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Now,  in  reference  to  the  matter  of  bail,  I  am  not 
prepared  to  pass  on  that  today  as  to  this  one  de- 
fendant. 

Mr.  Karesh:  The  customary  rule,  your  Honor, 
pending  judgment  is  that  the  defendants  be  re- 
manded. 

The  Court:     I  appreciate  that. 

Mr.  Ehrlich :     Yes,  I  am  familiar  with  that. 

Mr.  Karesh:  And  we  would  oppose  release  on 
bail.  Particularly — if  your  Honor  would  ask  us, 
we  would  tell  you  the  [384]  defendant's  record,  if 
we  may  now,  the  defendant  Stoppelli'? 

The  Court:     Do  you  have  that  record? 

Mr.  Karesh:  Yes.  He  is  five  times  a  convicted 
felon.   Ingoglia  is  three  times  a  convicted  felon. 

The  Court:     Well,  then,  your  motion  is  denied. 

Mr.  Ehrlich:  What  day  for  argument  on  the 
motion  for  a  new  trial,  your  Honor? 

The  Court:     The  twenty-third. 

Mr.  Dunning:  On  behalf  of  the  defendant  An- 
drew Ingoglia,  your  Honor,  I  likewise  desire  to 
make  a  similar  motion  as  Mr.  Ehrlich  has  made, 
and  request  for  the  purpose  of  the  record  that  the 
defendant  Ingoglia  remain  on  bail  pending  hearing 
of  the  motion  for  new  trial. 

I  don't  suppose  your  Honor  desires  to  hear  argu- 
ment on  that  now,  but  for  the  purpose  of  the  record 
I  make  a  motion  for  a  new  trial  on  behalf  of  the 
defendant  Ingoglia,  and  request  that  I  be  permitted 
to  file  a  written  motion  within  the  five  days  allowed 
by  law. 
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The  Court:  Very  well.  Your  motion  that  he  be 
admitted  to  bail  is  denied. 

Mr.  Deasy:  On  behalf  of  the  defendant  Ballard 
and  the  defendant  Leeper,  I  make  the  same  motions 
previously  made  by  Mr.  Dunning  and  Mr.  Ehrlich. 

I  may  say  that  the  record  in  this  case  indicates 
that  this  was  the  first  arrest  of  the  defendant  Bal- 
lard. His  bail  is  in  [385]  a  substantial  amount, 
$5,000.  I  would  ask  that  he  be  permitted  to  remain 
on  bail. 

The  Court :  That  matter  can  be  passed  on  much 
more  satisfactorily  if  I  have  a  rei:)ort  from  the  Pro- 
bation Officer.  I  am  going  to  deny  it  as  to  each  one 
of  the  defendants. 

Mr.  Kernes:  On  behalf  of  the  defendant  Mc- 
Donough  I  make  the  same  motion,  for  the  record, 
your  Honor. 

The  Court:  The  motions  are  denied.  The  mat- 
ters are  continued  to  the  twenty-third  day  of  June 
at  10:00  o'clock. 

Mr  Ehrlich:  Your  Honor,  may  I  talk  to  you  a 
moment  ? 

The  Court:     Yes. 

Mr.  Ehrlich:  It  occurs  to  me  that  the  rules  are 
that  the  motion  for  a  new^  trial — my  recollection 
is  that  it  has  to  be  heard  within  five  days,  or  is  it 
that  it  must  be  filed  within  five  days? 

The  Court:     It  must  be  filed. 

Mr.  Ehrlich:     It  must  be  filed.  [386] 
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Tuesday,  July  5,  1949 

The  Clerk:  United  States  vs.  Leeper,  Ballard, 
Ingoglia,  McDonough  and  Stoppelli. 

Mr.  Ehrlich:  Your  Honor,  may  the  defendants 
be  seated  while  we  argue  this  motion? 

The  Court:     Yes,  the  defendants  may  be  seated. 

Mr.  Ehrlich:  And  may  I  address  myself  to  the, 
Court  on  behalf  of  the  defendant  Stoppelli? 

The  Court:     Yes. 

Mr  Ehrlich:  First,  your  Honor,  without  going 
over  all  of  the  evidence  in  this  matter — it  must  be 
as  fresh  in  your  Honor's  mind  as  it  is  in  my  mind — 
we  desire  to  point  out  from  Terry  vs.  United  States, 
reported  in  7  Federal  (2d)  28 

The  Court:     7  Federal  (2d)'? 

Mr.  Ehrlich:  7  Federal  (2d)  28,  and  Ford  vs. 
United  States,  273  United  States  593,  both  to  the 
same  point,  that  the  scope  of  a  conspiracy  must  be 
gathered  from  the  testimony  and  not  from  the 
terms  of  the  indictment. 

That  is  a  general  rule  laid  down  by  the  United 
States  courts,  and  its  intention,  as  I  understand 
it,  is  that  because  two  or  more  people  have  been 
indicted  and  charged  with  a  conspiracy  that  that 
in  and  of  itself  lends  nothing  to  the  case  as  against 
the  individuals  charged.  In  other  words,  the  con- 
spiracy, if  existing  at  all,  must  be  gathered  from 
the  [387]  evidence  adduced  in  the  courtroom,  and 
is  not  to  be  circumscribed  by  the  indictment  itself. 

So  that  in  the  case  of  Stoppelli  it  is  necessary  to 
look  to  the  things  that  he,  Stoppelli,  did,  insofar 
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as  his  becoming  or  being  a  part  of  this  so-called 
conspiracy. 

In  the  Terry  case,  which  is  followed  by  all  Fed- 
eral courts  and  by  the  United  States  Supreme 
Court,  they  lay  down  another  general  statement 
which  is  old  in  the  law  of  conspiracy:  A  conspiracy 
is  not  an  omnibus  charge  under  which  you  may 
prove  anything  and  everything  and  convict  for  the 
sins  of  a  lifetime. 

Now,  those  two  principles,  your  Honor,  first  round 
out  the  conspiracy. 

Now,  in  our  present  case,  briefly,  where  does 
Stoppelli  stand'? 

The  only  evidence,  the  only  word  of  evidence  is 
the  fact  that  on  one  of  the  eleven  envelopes  there 
was  the  tip  of  the  ninth  finger.  There  is  no  evi- 
dence of  cooperation ;  there  is  no  evidence  of  profit ; 
there  is  no  evidence  of  knowdedge ;  there  is  no  evi- 
dence of  doing;  there  is  no  evidence  of  abetting; 
thre  is  no  evidence  of  proximity.  There  is  nothing. 
And  it  is  just  as  reasonable  to  presume,  your  Hon- 
or, and  the  law  is  that  the  evidence  being  circum- 
stantial solely  and  wholly,  that  it  must  be  incon- 
sistent with  any  rational  hypothesis  of  his  innocence 
before  the  jury  can  find  him  guilty. 

I  should  like  to  read  briefly  from  Bullock  vs. 
Commonwealth,  [388]  reported  in  94  ALR,  407 : 

''It  has  been  often  enunciated  by  this  court  that  a 
conviction  may  be  had  on  circumstantial  evidence 
alone,  although  it  is  sometimes  looked  upon  with 
suspicion,  where  all  the  links  in  the  chain  of  cir- 
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cumstances  are  sufficient  to  justify  conviction.  But 
circumstantial  evidence,  to  justify  a  conviction, 
must  point  unerringly  to  the  accused's  guilt,  and  it 
must  do  more  than  create  a  suspicion  of  guilt.  To 
be  sufficient  to  sustain  a  conviction  it  must  exclude 
every  reasonable  hypothesis  of  innocence.  If  the 
circumstances  tending  to  show  his  guilt  are  as  con- 
sistent with  the  defendant's  innocence  as  with  his 
guilt,  they  are  insufficient." 

The  Court:  But,  nevertheless,  it  is  a  problem 
for  the  jury. 

Mr.  Ehrlich:  But  I  want  to  go  further.  I  will 
reach  that  in  a  moment,  if  I  may,  your  Honor. 

''If  the  circumstances  tending  to  show  his  guilt 
are  as  consistent  with  the  defendant's  innocence  as 
with  his  guilt,  they  are  insufficient." 

Now,  bringing  into  my  discussion  for  the  moment 
as  to  this  being  a  matter  for  the  jury:  Basically, 
your  Honor,  that  is  the  law,  not  only  of  this  state, 
but  of  every  other  state  in  the  United  States,  with 
the  possible  exception  of  Louisiana;  but  the  jury 
cannot  be  arbitrary  in  its  ruling,  the  jury  cannot 
say  [389]  that  because  there  is  something  here 
therefore  we  will  resolve  this  as  against  the  de- 
fendant. The  law  is  that  they  must  resolve  it,  your 
Honor,  in  favor  of  the  defendant  and  against  the 
prosecution  where  there  is  only  the  type  of  evi- 
dence such  as  we  have  in  this  case  A  jury,  your 
Honor,  may  not  determine  that  merely  because  a 
man  is  charged  with  conspiracy  and  merely  because 
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there  is  one  disconnected  act,  that  therefore,  and 
because  he  was  charged  with  a  conspiracy  he  is  a. 
part  of  the  conspiracy. 

The  Court:  Let  us  analyze  that — I  follow  your 
argument,  but  let  us  analyze  that:  There  is  the 
inference  of  identity  from  the  fingerprint;  there  is 
testimony  that  the  fingerprint  was  placed  upon  the 
envelope  within  a  x^eriod  of  thirty  days  prior  to 
the  first  of  November,  was  it  not? — That  the  silver 
nitrate  was  placed  on  it  by  the  officer,  and  there 
is  the  testimony  of  the  expert  to  the  effect  there 
w^as  a  powdery  substance  in  the  envelope,  as  shown 
by  the  different  shadows  of  the  print. 

Now,  true,  the  defendant  is  not  required  to  take 
the  stand  to  testify  in  his  own  behalf,  and  no  in- 
ference can  be  drawn  of  guilt  from  his  failure  to 
take  the  stand  to  testify ;  but  the  act  says  that  posses- 
sion establishes  a  prima  facie  case,  one  section 
states,  and  the  other  states  if  possession  is  shown, 
then  the  duty  is  on  the  defendant  to  explain  the 
possession.  [390] 

Now,  isn't  there  sufficient  inference  from  the 
evidence  that  this  envelope  was  as  shown  by  the 
testimony  of  the  expert  to  have  been  in  the  hands 
of  the  expert  within  thirty  days  prior  to  the  cap- 
ture of  the  other  defendants,  and  the  taking  into 
his  possession  of  this  evidence,  plus  the  fact  that 
there  was  a  powdery  substance  in  it  at  the  time 
the  print  was  put  on  it,  isn't  that  sufficient  to  draw 
the  inference  clearly  that  this  defendant  had  posses- 
sion during  that  thirty  day  period  of  this  envelope, 
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and  put  upon  him  the  burden  of  explaining  the 
possession,  which  he  did  not  do? 

Mr.  Ehrlich:  May  I  answer  that,  your  Honor: 
One,  let's  take  the  point  your  Honor  made  that  the 
print  was  put  on  there  within  thirty  days  prior 
to  the  time  of  arrest.  There  is  no  evidence  here 
that  that  print — and  for  the  sake  of  this  discussion 
I  must  admit  that  it  is  a  good  and  valid  print;  we 
are  not  going  to  argue  the  value  of  the  evidence — 
is  there  any  evidence  here  that  within  that  thirty 
day  period  there  was  heroin  in  that  envelope? 

The  Court :  There  was  a  substance,  and  it  was  a 
powdery  substance. 

Mr.  Ehrlich:     Yes. 

The  Court:  And  in  the  envelope  taken  by  the 
officers  there  was  a  powdery  substance  consisting 
of  heroin. 

Mr.  Ehrlich:  Yes.  Is  there  any  evidence,  your 
Honor,  that  this  defendant  was  with  these  people, 
knew  these  people,  [391]  did  anything  with  these 
X)eople,  had  any  profit  from  this  deal? 

Assuming,  for  the  sake  of  answering  your  Hon- 
or's question  in  this  argument,  assuming  that  he 
did  sell  the  heroin  to  the  other  defendants:  Let's  as- 
sume that — and  I  have  some  cases  which  will  answer 
some  of  your  Honor's  questions;  but  an  inference, 
your  Honor,  may  be  drawn  from  a  proved  fact, 
and  as  we  move  from  one  proved  fact  to  another, 
we  follow  in  California  and  in  this  jurisdiction  the 
so-called  legal  chain  theory  of  circumstantial  evi- 
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dence.  In  other  words,  that  before  a  conviction 
can  be  had  each  link  in  the  chain  connecting  the 
defendant  with  the  commission  of  the  crime  must  be 
proven  to  a  moral  certainty  and  beyond  a  reasonable 
doubt.  That  is,  you  can't  leave  out  one  or  two  spots. 

Let  us  reverse  the  matter,  your  Honor:  Let  us. 
say  that  Stoppelli  sold  to  the  defendants  or  gave 
to  the  defendants  the  heroin  in  question.  Now,  let 
us  assume  that  he  had  it  in  his  hands,  put  the  mark 
on  there  thirty  days  before,  had  possession  of  the 
narcotics  and  he  sold  them.  Does  that  make  him 
a  co-conspirator  with  these  defendants'? 

The  point,  the  entire  argument  is  predicated 
upon  the  proposition  as  to  whether  Stoppelli  was 
or  was  not  a  co-conspirator.  And  in  answering 
further  in  detail  your  Honor's  question,  I  should 
like  to  read  several  more  cases  to  you. 

In  Kassin  vs.  United  States,  87  Federal  (2d) 
183 

The  Court:     87  what?  [392] 

Mr.  Ehrlich:  87  Federal  (2d)  187— would  your 
Honor  forgive  me,  please,  I  didn't  intend  that.  In 
the  City  of  Indianapolis  vs.  Wheeler — that  is  the 
case  I  want— 132  Federal  (2d)  879. 

Now,  in  this  case,  your  Honor,  the  defendant  in 
the  conspiracy  case  rented  a  room  to  one  of  the 
co-conspirators  and  permitted  him  to  connect  elec- 
tric wiring  to  his  own  fuses,  and  so  forth,  and  act- 
ing as  an  intermediary  in  the  sale  of  certain  land. 
In  other  words,  there  was  a  lot  of  cooperation,  a 
lot  going  on  between  the  defendant  and  the  con- 
spirators. 
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Quoting  the  court 

The  Court:  What  was  the  essence  of  the  con- 
spiracy ? 

Mr.  Ehrlich:  In  Indianapolis  vs.  Wheeler  it 
involved — this  case,  I  think,  involved  liquor.  I 
can't  read  my  notes  clearly  now,  I  wrote  them  so 
fast.  I  think  this  case  involved  liquor,  as  does  the 
Falconi  case,  and  the  extent  of  the  connection  with 
the  unlawful  conspricay  was  limited  to  the  renting 
of  a  room  in  Chicago  and  permitting  the  connection 
of  electric  wiring  and  acting  as  intermediary  for 
the  sale  of  certain  lands.   The  Court  held 

The  Court:  Not  a  thing  there  that  was  in  any 
way  illegal  in  and  of  itself. 

Mr  Ehrlich:  But  it  was  a  fraud  case  where 
they  used 

The  Court :  I  mean,  what  he  did  there  could  have 
been  done  entirely  innocently,  but  the  possession  of 
these  narcotics  [393]  presents  an  entirely  different 
thing. 

Mr.  Ehrlich :  Well,  if  your  Honor  wants  a  nar- 
cotic case,  I  will  give  you  one  right  direct,  if  I  may, 
sir.  In  other  words,  your  Honor  thinks  that  in 
view  of  the  fact  that  this  is  a  narcotic  case  that  per- 
haps the  testimony  can  be  weaker  than  that  pre- 
scribed in  the  rule,  or  do  I  misunderstand  the 
Court  ? 

The  Court:  I  simply  state  this  to  you:  That 
where  an  act  innocent  in  and  of  itself  was  done, 
unless  it  is  connected  up  in  the  same  way  with  some 
illegal  operation,  then  you  have  a  situation  far  dif- 
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ferent  than  in  this  case  where  the  act  your  client 
did,  the  possession  of  the  narcotics,  was  in  and  of 
itself  a  violation  of  the  act. 

Mr.  Ehrlich :  I  shall  read,  if  your  Honor  please, 
from  113  Federal  (2d)  982,  United  States  vs.  Koch. 
The  defendant  was  charged  with  a  conspiracy  to 
import  and  unlawfully  dispose  of  narcotics.  The 
evidence  showed  that  one  of  the  alleged  conspira- 
tors, Celli,  obtained  171  ounces  of  cocaine  and  12 
pounds  of  opium  in  Montreal,  Canada ;  that  he  tele- 
phoned to  Mauro  in  New  York  about  it  and  took 
it  to  Boston  with  the  connivance  of  one  Bovell  and 
delivered  it  to  Mauro  in  Brooklyn. 

The  only  evidence  connecting  appellant  Koch  was 
as  follows:  That  appellant  met  Mauro  on  a  street 
in  New  York,  inquiring  of  him,  Mauro,  if  he  had 
cocaine  to  sell ;  upon  being  informed  by  Mauro  that 
he  had,  Koch  agreed  to  buy  it  for  $25.00  an  ounce. 
It  [394]  was  understood  that  the  cocaine  would  be 
delivered  to  Mauro 's  house  in  Brooklyn  to  one  Al 
Kobach. 

This  plan  was  carried  out  and  a  few  days  after 
that  Mauro  met  the  appellant  and  Kobach  and 
appellant  comi:)lained  that  the  cocaine  quote,  ''did 
not  show  good"  close  quote,  and  asked  Mauro  to 
take  some  of  it  back,  which  Mauro  agreed  to  do, 
at  a  meeting  some  days  later.  Several  days  later 
they  did  meet  and  the  appellant  then  paid  Mauro 
the  agreed  price  for  seventy  ounces,  and  at  the 
same  time  returned  seventy-five  ounces,  which  were 
later  sold  by  Mauro,  one  can  being  sold  subsequently 
to  a  Government  agent. 
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The  question  for  determination  was  whether  the 
evidence  was  sufficient  to  prove  that  the  apjjellant 
had  joined  the  conspiracy. 

The  Court  said  at  page  983: 

'^Here,  for  aught  that  ax)pears,  the  apiDellant 
had  no  knowledge  whatever  as  to  how  Mauro  had 
obtained  the  cocaine.  No  doubt  he  knew  that 
Mauro 's  possession  of  it  was  unlawful,  and  that 
was  true  also  of  the  sale  to  and  purchase  by  him, 
but  that  was  not  enough  to  warrant  a  finding  that 
he  knew  that  Mauro  was  not,  or  had  not  previously 
been  acting  alone  in  getting  possession  of  the  drug. 
The  purchase  of  the  cocaine  from  Mauro  was  not 
enough  to  prove  conspiracy  in  which  Mauro  and 
the  appellant  participated.  They  had  no  agreement 
to  [395]  advance  any  joint  interests.  The  appellant 
bought  at  a  set  price  and  was  under  no  obligation 
to  Mauro  except  to  pay  him  that  price.  The  pur- 
chase alone  was  insufficient  to  prove  the  appellant 
a  conspirator  with  Mauro  and  those  who  were  his 
co-conspirators. ' ' 

Citing  Dickersen  vs.  United  States. 

"It  was  necessary  to  the  Government's  case  to 
show  that  the  appellant  was  in  some  way  knowingly 
associated  in  the  unlawful  common  enterprise  to 
impoi-t  the  drugs  and  dispose  of  them  unlawfully." 

There  is  a  case,  your  Honor,  the  Koch  case.  There 
was  a  great  deal  of  maneuvering,  a  great  deal  of 
buying,  a  great  deal  of  returning,  a  great  deal  of 
finding  fault  in  merchandise  in  which  all  of  these 
people  participated,  and  the  court  said  that  that  was 
not  enough,  it  was  necessary  to  the  Government's 
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case  to  show  that  the  appellant  was  in  some  way 
knowingly  associated  in  the  unlawful  common  enter- 
prise, citing  United  States  vs.  Peoni  and  Muyres 
vs.  United  States. 

There  is  a  case  ten  times  stronger  than  the  case 
that  has  been  adduced  against  this  defendant. 

Now,  I  have  another  narcotic  case — of  course, 
your  Honor  is  familiar  with  the  general  cases  that 
where  a  man  knowingly  sells  to  others  things  to  be 
used  and  he  even  knows  that  they  are  to  be  used 
in  violation  of  the  law,  that  he  cannot  be  held  as  a 
co-conspirator  unless  it  appears  that  he  [396]  was 
a  part  and  parcel  of  that  conspiracy.  That  is  the 
Falcone  case  decided  by  the  United  States  Supreme 
Court,  to  which  I  will  refer  in  a  few  moments. 

The  Falcone  case— that  is  311  U    S.  205— 

"The  gist  of  the  offense  of  the  conspiracy  is 
agreement  among  the  conspirators  to  commit  an 
offense  attended  by  an  act  of  one  or  more  of  the 
conspirators  to  effect  the  object  of  the  conspiracy. 
Those  having  no  knowledge  of  the  conspiracy  are 
not  conspirators,  and  one  who  without  more  fur- 
nishes supplies  to  an  illicit  distiller  is  not  guilty 
of  conspiracy,  even  though  his  sale  may  have  furth- 
ered the  object  of  the  conspiracy  to  which  the  dis- 
tiller was  a  party,  but  of  which  a  supplier  had  no 
knowledge. ' ' 

That  is  a  rather  long  case  going  into  the  general 
subject  of  conspiracy. 

Now,  in  319  U.  S.  703,  Direct  Sales  Company  vs. 
United  States,  the  plaintiff  was  a  drug  manufac- 
turer and  wholesaler  and  conducted  a  nationwide 
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mail  order  business.  The  evidence  relates  chiefly 
to  the  plaintiff's  transactions  with  one  Tait  and 
dealings  with  others.  Tait  dispensed  illegally  large 
quantities  of  morphine,  which  he  purchased  from 
plaintiff.  The  indictment  charges  the  plaintiff,  Tait 
and  three  others,  to  and  through  whom  Tait  il- 
legally distributed  the  drugs,  with  conspiracy  to 
violate  the  narcotics  act.  They  were  all  charged 
together,  [397]  the  plaintiff,  Tait,  and  three  others. 

The  plaintiff  supplied  Dr.  Tait  with  morphine 
for  a  long  period,  and  Dr.  Tait  gradually  increased 
the  morphine  to  a  point  where  he  was  receiving 
5,000  to  6,000  one-half  grain  tablets  per  month. 
The  average  physician  purchased  no  more  than 
200  to  400  half -grain  tablets  a  year.  This  continued 
over  a  three  or  four  year  period. 

First  the  Court  referred  to  the  Falcone  decision 
That  decision  comes  down  merely  to  this:  That  one 
does  not  become  a  party  to  a  conspiracy  by  aiding 
and  abetting  it,  through  sales  of  supplies  or  other- 
wise, unless  he  knows  of  the  conspiracy;  and  the 
inference  of  such  knowledge  cannot  be  drawn  merely 
from  knowledge  the  buyer  will  use  the  goods  il- 
legally. The  scope  of  the  concession  must  be  meas- 
ured in  the  light  of  the  fact  with  reference  to  which 
it  was  made.  This  relates  both  to  volume  of  sales 
and  to  casual  and  unexplained  meetings  of  some 
of  the  respondents  with  others  who  were  convicted 
as  conspirators. 

The  Court  found  this  evidence  too  vague  and  un- 
certain to  support  a  finding  the  respondents  knew 
of  the  distiller's  conspiracy. 
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It  then  goes  on  down  to  re-recite  the  Falcone 
case  and  reciting  the  testimony  that  they  were  sell- 
ing recklessly  to  a  man  and  must  have  known  that 
no  doctor  could  use  5,000  to  6,000  one-half  grains 
per  month.  That  is  12,000  quarter  grains  [398]  per 
month,  when  the  average  amount  taken  by  the  doc- 
tors generally  is  about  400  one-quarter  grains  a 
year,  and  here  they  were  selling  this  man  12,000 
one-quarter  grains  per  month,  and  he  was  handling 
it  with  others,  and  then  they  said  that  that  was 
not  proof  of  conspiracy. 

There  is  one  case  that  is  not  a  narcotic  case,  but 
it  was,  in  fact,  a  great  deal  like  the  present  case, 
where  there  were  certain  doctors,  who,  upon  exam- 
ining people's  eyes  would  inform  them  that  they 
needed  a  very  special  type  of  operation  and  would 
charge  these  people  a  great  deal  of  money,  when 
in  truth  and  in  fact  they  didn't  need  any  such 
operation,  and  it  was  strictly  an  out  and  out  bunco 
game,  Mazurosky  vs.  United  States,  100  Federal 
(2d)  958.  The  defendant  was  indicted  for  con- 
spiracy to  use  the  mails  to  defraud.  The  appealing 
defendant  was  a  pawn  broker  who  knew  a  party 
by  the  name  of  Nelson  and  a  Dr.  Brown.  Nelson 
and  Dr.  Brown  after  examining  patients  would 
tell  them  at  an  eye  operation  was  necessary,  and 
then  perform  a  fake  operation,  charging  them  an 
average  price  of  $500.00. 

The  Court  held  that  evidence  of  the  defendant's 
association  with  others  who  were  engaged  in  the 
eye  frauds  and  depositing  checks  for  collection  in 
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banks  for  them  and  using  the  mails  for  that  pur- 
pose was  insufficient  to  sustain  a  conviction  of  con- 
spiracy and  using  the  mails  to  defraud,  in  the 
absence  of  evidence  that  the  accused  had  knowledge 
of  the  [399]  fraudulent  scheme  at  the  time  he 
cashed  the  checks. 

The  Court  said:  "However,  in  our  opinion  the 
evidence  fails  to  support  any  such  finding.  The 
only  evidence  in  the  record  suggesting  guilty  knowl- 
edge on  the  part  of  the  defendant  is  that  he  knew 
that  ten  years  before  Nelson  had  been  engaged  in 
an  eye  fraud  perpetrated  upon  Wagner;  that  de- 
fendant at  that  time  cashed  the  check  obtained  by 
Nelson  from  Wagner;  that  defendant  had  to  pay 
in  excess  of  a  thousand  dollars  to  square  that  check ; 
that  the  defendant  during  the  years  1929  to  1935  had 
asked  Nelson,  'How  are  the  suckers,  Slats'?'  'Are 
you  making  any  big  sales'?'  And  that  in  1938  the 
defendant  told  Nelson  that  the  checks  were  getting 
a  little  hot.  It  is  not  shown  in  the  record  whether 
this  latter  statement  was  made  before  or  after  the 
'belter  transaction,  which  was  the  subject  of  the 
fourth  count  of  the  indictment. 

"That  the  defendant  may  have  had  guilty  knowl- 
edge rests  upon  suspicion  only,  arising  from  his 
acquaintance  or  association  with  Nelson  and  others. 
That  is  not  enough  to  convict. 

"It  is  our  opinion  that  there  is  no  evidence  in 
the  record  from  which  it  can  be  found  that  the 
defendant  had  knowledge  of  the  fraudulent  schemes 
at  the  time  he  cashed  the  checks  for  those  actively 
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engaged  in  the  frauds.  The  most  that  can  be  said 
from  the  evidence  is  that  the  defendant  cashed  the 
checks  under  what  may  be  said  to  have  been 
suspicious  circumstances. ' ' 

There  are  a  great  many  other  cases,  your  Honor. 
In  U.  S.  vs.  Bruno,  105  Federal  (2d)  921,  the  facts 
were  about  as  follows:  Bruno  and  lacono  were  in- 
dicted with  86  others.  The  evidence  disclosed  that 
the  object  of  the  conspiracy  was  to  smuggle  nar- 
cotics into  New  York  and  distribute  the  narcotics 
to  addicts  in  New  York,  Texas,  and  Louisiana.  This 
plan  required  cooperation  with  the  smugglers,  mid- 
dle men  who  paid  smugglers,  and  two  retail  groups, 
one  in  New  York  and  one  covering  Louisiana  and 
Texas.  The  Court  found  sufficient  evidence  to  con- 
vict Bruno,  but  as  to  lacono  the  Court  said: 

*' lacono  was  probably  guilty  also,  but  the  evi- 
dence to  establish  his  guilt  was  tenuous.  All  that 
was  shown  w^as  that  he  had  received  in  New  York 
seven  money  orders  from  members  of  the  Louisiana 
retailers,  some  of  them  taken  out  in  assumed  names. 
They  were  for  about  $6,800  in  the  aggregate,  but 
it  did  not  appear  that  they  covered  the  proceeds 
from  the  sales  of  narcotics.  Even  if  these  documents 
were  enough  to  convict  lacono  of  complicity  in  some 
sort  of  illicit  enterprise — itself  a  somewhat  gratui- 
tous assumption — the  accused  were  shown  to  have 
been  a  disreputable  lot  and  all  sorts  of  ventures 
may  have  been  afoot  among  them.  The  remittances 
would  [401]  have  been  more  closely  interwoven  with 
the  sale  of  narcotics.  The  case  is  close,  but  we  think 
that  not  enough  was  shown." 
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Now,  there  is  a  case.  Here  was  a  man  who  was 
doing  the  cashing  of  all  the  checks  coming  out  of 
Louisiana  and  Texas,  and  the  Court  said,  "Well,  he 
may  be  guilty,  we  won't  argue  that,  but  they  have 
got  to  do  more,  they  have  got  to  show  that  he  is 
part  and  parcel  of  that  conspiracy,  they  have  got 
to  show  that  he  knew  about  the  conspiracy,  they 
have  to  show  that  he  did  something  about  the  con- 
spiracy and  narcotics." 

There  is  not  one  word  that  is  inconsistent  legally 
with  the  defendant's  innocence.  Suppose  he  had 
taken  not  only  the  one  envelope,  but  suppose  he 
had  taken  all  of  the  eleven  envelopes  and  had  gone 
over  and  delivered  them  to  the  other  defendants 
and  had  said  to  them,  "Here,  this  will  cost  you 
$500.00,"  and  went  on  about  his  business.  He  cer- 
tainly would  not  be  a  co-conspirator,  even  though 
he  knew  they  were  going  to  use  it  for  illicit  pur- 
poses. 

And  here  you  do  not  even  place  the  defendant  in 
the  presence  of  any  of  the  other  defendants.  You 
show  no  association,  you  show  no  profit,  you  show 
no  course  of  conduct,  you  show  nothing  at  all  except 
one  fingerprint  on  one  envelope. 

And  suppose,  your  Honor,  suppose  he  put  his 
fingerprint  on  that  one  envelope:  Is  he  too,  then, 
to  be  burdened  with  the  other  eleven  envelopes 
on  which  he  had  no  fingerprint  ?  [402]  Where  would 
that  divide  the  amount  and  quantity  of  his  crime? 
Suppose  he  sold  just  that  one  ?  Suppose  he  gave  it 
to  them? 
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Now,  if  we  add  to  that  the  statement  on  page  251 
of  the  transcript,  the  voluntary  statement — no,  it 
wasn't  a  voluntary  statement,  it  was  asked  by  Mr. 
Karesh  speaking  to  Greene: 

''Now,  how  did  you  come  to  that  conclusion,  that 
the  print  on  the  envelope  is  the  print  that  belongs 
to  John  Stoppelli,  the  defendant? 

"A.  We  have  a  national  book,  every  district 
supervisor  in  the  company  in  the  Narcotic  Bureau, 
of  all  of  the  major  known " 

And  then  Mr.  Karesh  broke  in. 

That,  your  Honor,  added  entitles  this  man  to  a 
new  trial.  I  don't  know  what  went  on  in  the  jury 
room,  but  I  venture  to  say  that  every  juror  that 
sat  on  that  jury  weighed  that,  and  even  though 
your  Honor  struck  that  from  the  record,  you  can't 
unring  the  bell.  These  people  are  just  like  we  are; 
they  hear  it  and  they  remember,  and  they  must 
have  said  either  to  themselves  or  audibly  to  others, 
''Well,  this  fellow,  he  has  got  a  bad  record.  You 
heard  what  Greene  said,  he  compared  that  finger- 
print with  the  fingerprints  in  the  National  Nar- 
cotics Book  which  is  maintained  and  possessed  by 
every  Bureau." — 

And,  so,  your  Honor,  if  there  is  to  be  any  mis- 
take made,  [403]  it  ought  to  be  made  on  behalf  of 
the  defendant,  rather  than  against  him.  I  have  no 
community  of  interest  with  this  type  of  business, 
but  I  have  every  interest  and  every  community  of 
thought  and  feeling  with  the  law  as  it  ought  to  be 
administered,  and  it  is  more  important,  your  Honor, 
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that  this  man  get  a  new  trial  on  this  weak  evidence 
than  it  is  that  a  thousand  men 

The  Court:  As  I  understand  your  argument,  it 
is  pointed — excepting  the  statement  that  you  just 
mentioned  about  the  testimony  w^hich  you  claim 
Mr.  Karesh  elicited  from  the  witness,  as  I  under- 
stand your  argument  it  is  pointed  to  the  third  count, 
the  conspiracy? 

Mr.  Ehrlich:     That  is  the  conspiracy  count. 

The  Court:     How  about  the  other  two? 

Mr.  Ehrlich:  As  to  the — may  I  get  my  copy  of 
the  indictment  ?  Now,  the  first  count  is  the  Harrison 
Act  and  the  second  count 

The  Court:  The  first  is  the  sale  and  the  second 
is  the  concealment. 

Mr.  Ehrlich:  Yes,  and  the  third  is  the  con- 
spiracy. As  to  the  sale,  there  is  no  evidence  in  the 
record  of  any  aiding  or  abetting  on  the  part  of  the 
defendant,  Stoppelli,  which  would  bring  him  within 
the  classification  of  a  principal.  There  isn't  one 
word  that  he  aided  or  abetted  in  the  sale  or  the 
delivery  of  this  merchandise. 

The  Court:  It  goes  further  than  sale,  dispense 
and  [404]  distribute. 

Mr.  Ehrlich:     Possession. 

The  Court:  Sale — dispensing  and  distribution 
are  included  in  the  first  count. 

Mr.  Ehrlich:  Yes.  There  is  no  evidence  that  he 
aided  in  the  sale,  there  is  no  evidence  that  he  dis- 
pensed, there  is  no  evidence  that  he  distributed. 

The  Court:  Other  than  that  it  went  from  his 
hands  to  somebody  else's  hands. 
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Mr.  Ehrlich:  Your  Honor,  supposing  I  had  it 
in  my  hand  and  it  next  appears  in  your  Honor's 
possession,  and  that  is  all  we  know?  Can  we  infer 
from  the  fact  that  I  had  it  at  one  time  and  you  now 
have  it — and  I  say  this  with  all  respect —  that  your 
Honor  stole  it  from  me,  can  it  be  inferred  from  that 
that  I  gave  it  to  you,  or  can  it  be  inferred  from  that 
that  I  sold  it  to  you? 

The  Court:  It  is  the  obligation  of  the  defendant 
to  make  the  explanation  of  possession. 

Mr.  Ehrlich :  Well,  your  Honor,  that  is  what  the 
Code  says;  that  is,  if  you  put  it  in  his  possession. 
But  suppose,  and  as  I  argued  to  the  jury,  suppose 
I  picked  it  up  that  way  (illustrating),  and  I  put 
it  down  (illustrating),  is  that  in  my  possession,  or 
does  possession  presuppose,  as  the  law  says,  if  my 
understanding  is  correct  or  my  memory  serves  me, 
possession  must  be  in  conjunction  with  something 
else  ?  It  can  be  [405]  possession  for  the  moment  by 
holding  it  that  way  (illustrating),  but  possession 
in  order  to  come  within  the  law  must  be  possession 
in  connection  with  something  else.  It  can't  be — you 
know  the  old  alcohol  and  liquor  cases  where  they 
tried  to  make  two  charges  out  of  possession  and 
transportation,  and  the  Supreme  Court  of  the 
United  States  many  times  went  down  the  line  and 
said,  '' Possession  in  order  to  be  possession  must 
be  connected  with  something."  And  is  there  any- 
thing in  this  evidence  that  w^ould  show  or  from 
which  it  can  be  inferred  that  Stoppelli  had  this  in 
his  sole  personal  possession?   There  isn't  a  word  in 
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the  evidence.  Is  there  any  evidence  here  to  show 


The  Court :  If  you  have  something  in  your  hand, 
haven't  you  got  it  in  your  possession"? 

Mr.  Ehrlich :  Possession,  your  Honor,  for  what  ? 
What  does  the  law  want  us  to  do?  The  law  says  I 
am  not  to  have  in  my  possession  untaxed  narcotics, 
out  of  the  seal,  label,  and  so  forth,  and  without 
prescription.  There  is  no  evidence  here  that  in  this 
envelope  at  the  time  that  that  print  was  put  on 
there  was,  (1)  heroin,  or  if  it  was  heroin,  was  it 
improper  or  was  it  out  of  the  original  stamped 
package  ? 

The  Court:  There  is  an  inference  from  the  cir- 
cumstances  

Mr.  Ehrlich :  Very,  very  slight.  In  order  to  draw 
an  inference,  you  have  to  approach  it 

The  Court:  Isn't  this  the  rational  inference  to 
draw:  That  if  at  the  time  the  defendant  had  it  in 
his  possession  there  [406]  was  a  powdery  substance 
in  it,  and  when  captured  by  the  officers  it  had  a 
powdery  substance,  which  consisted  of  heroin,  isn't 
it  rational  to  draw  the  inference  that  at  the  time 
the  defendant  had  it  in  his  possession  it  had  heroin 
in  it? 

Mr.  Ehrlich:  That  might  be  reasonably  logical, 
your  Honor,  but  the  law  breaks  in  and  says  we  can- 
not come  to  a  conclusion  by  possession  only 

The  Court:  But,  wait  a  minute,  the  law  says  if 
you  have  possession  that  it  is  sufficient,  unless  you 
can  explain  that  possession.  That  is  the  statu- 
tory  
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Mr.  Ehrlich :  Well,  I  will  submit  to  your  Honor, 
if  I  may  have  just  a  little  time,  I  will  submit  some 
authorities  on  that  which  I  think  will  bear  out  my 
position. 

The  Court:  Well,  I  will  interrupt  at  this  time 
to  take  up  another  matter. 

(Thereupon  the  Court  took  up  another  mat- 
ter.) 

(Recess.) 

(The  Court  took  up  some  other  matters.) 

The  Court :     Now  you  may  proceed. 

Mr.  Ehrlich :  Your  Honor,  I  thought  during  the 
recess  I  would  get  a  few  cases  on  the  point  of  the 
substantive  offense  resulting  from  conspiracy,  but 
I  should  like  to  have  your  Honor's  permission  to 
have  a  day  or  two  within  which  to  put  those  together 
and  let  my  motion  stand  for  a  couple  of  days  until 
I  can  get  those  authorities  for  you.  [407] 

I  merely  wanted  to  add  at  this  moment  when  your 
Honor  indicated  that  you  were  thinking  along  the 
line  that  the  heroin  was  in  the  package,  we  already 
know  a  certain  percentage  of  it  was  not  heroin  at  all, 
it  was  some  kind  of  sugar — I  think  it  was  called 
sugar  milk,  or  something  like  that,  as  I  recall  it 
now,  so  it  wasn't  all  heroin,  so  that  the  inference 
must  be  limited  at  least  to  the  extent  of  excluding 
the  sugar  milk,  and  I  should  like,  your  Honor,  if  I 
May,  several  days  in  which  to  get  those  cases  for 
you  on  that  point. 

The  Court:  I  will  hear  from  the  other  counsel 
for  the  defendants. 
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(Mr.  Dunning  and  Mr.  Kernes  and  Mr. 
Deasy  thereupon  made  arguments  in  support 
of  motions  for  new  trial  on  behalf  of  their  re- 
spective defendants,  which  motions  for  new 
trial  were  denied  by  the  Court,  and  judgment 
and  sentence  as  to  the  defendants  Leeper,  Bal- 
lard, Ingoglia,  and  McDonough  was  pro- 
nounced by  the  Court.) 

The  Court:  As  to  the  defendant  Stoppelli,  that 
matter  will  be  continued,  granting  leave  to  counsel 
for  the  defendant  Stoppelli  to  furnish  the  memo- 
randum of  authorities  which  he  asked  leave  to  fur- 
nish.  Can  you  furnish  those  within  five  days? 

Mr.  Ehrlich:     Yes,  your  Honor. 

The  Court:  And  counsel  for  the  Government 
may  have  five  days  within  which  to  reply  thereto, 
and  the  matter  will  then   [408]   stand  submitted. 

Mr.  Ehrlich:  I  understand,  your  Honor,  that 
memorandum  is  only  to  go  to  the  substantive  of- 
fense, you  don't  want  the  rest  of  the  citations'? 

The  Court:     No,  you  have  given  your  citations. 

Mr.  Ehrlich :     Yes. 

The  Court:  Counsel  for  the  Government  may 
wish  to  reply  to  those  cases. 

Mr.  Karesh:     I  haven't  got  them. 

Mr.  Ehrlich:  Well,  I  will  file  a  short  memoran- 
dum covering  all  of  them. 

Mr.  Karesh:     When  will  judgment  be? 

The  Court:     We  will  continue  it  to  the  15th. 

Mr.  Ehrlich:     I  will  get  it  in  in  sufficient  time. 
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Monday,  August  8,  1949 

Mr.  Karesh :  I  would  like  to  be  heard  briefly.  I 
did  not  file  a  written  motion.  I  believe  Mr.  Ehr- 
lich  has  some  affidavits  to  file. 

Mr.  Ehrlich:  May  I  take  up  the  matter  of  the 
affidavit  Your  Honor,  not  by  way  of  illustrating 
the  length  of  time  I  have  been  in  practice,  but  only 
to  make  a  point,  I  have  tried  a  great  many  con- 
spiracy cases  over  the  years  and  I  have  tried  a 
great  many  other  cases.  This  case,  as  the  saying 
goes,  has  absolutely  got  me  down.  Following  the 
conviction  and  the  sentence  I  went  to  the  Comity 
Jail.  I  discussed  this  matter  at  great  length  with 
the  other  defendants,  who  for  the  first  time  felt 
free  to  talk  to  me  about  it,  and  Ingoglia,  who  had 
the  narcotics,  told  me  and  told  everybody  else  there 
certain  things:  (1)  that  neither  he  nor  anyone  else 
at  any  time  knew  this  man  Stoppelli,  had  ever 
talked  to  him,  had  ever  seen  him 

The  Court:  That  was  all  brought  out  at  the 
trial,  wasn't  it? 

Mr.  Ehrlich:  Yes,  but  this  is  Ingoglia  and  the 
defendants  that  took  the  stand  had  never  seen  him. 
Ingoglia  also  told  the  other  defendants 

The  Court:  I  wouldn't  put  too  much  credence 
in  his  statements.  [410] 

Mr.  Ehrlich :     that  he  bought  these  envelopes 

on  which  the  one  j)rint  was  fomid  in  San  Fran- 
cisco; that  the  narcotics  came  here  through  a  rela- 
tive of  his,  and  that  he,  together  with  one  of  his 
relatives,  or  several  of  his  relatives,  cut  the  nar- 
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cotics  with  this  sugar  that  they  use  and  packaged 
them  in  those  envelopes  which  were  purchased  in 
a  store  on  Market  Street  which  I  believe  to  be, 
from  what  he  said,  J.  C.  Penney 's. 

Now,  Your  Honor,  if  I  thought  for  a  minute  that 
this  man  sitting  here  was  part  and  parcel  of  this 
conspiracy  you  wouldn't  hear  me  stand  and  argue 
to  this  Court  to  give  this  man  a  new  trial.  If  I 
thought  for  one  moment  I  had  been  misled  in  this 
matter  I  wouldn't  be  standing  here  on  the  second 
or  third  occasion  appealing  to  Your  Honor  to  con- 
sider this  matter  and  grant  this  man  a  new  trial. 

I  have  talked  to  Mr.  Dunning,  one  of  the  other 
attorneys,  if  you  will  recall,  who  wanted  to  come  to 
see  you  and  to  relate  what  he  had  been  told,  what 
had  been  told  to  him  by  Ingoglia  prior  to  the  time 
of  the  trial,  which  is  in  line  with  what  he  has  told 
me  since  that  time  and  which  bears  out  the  defend- 
ant Stoppelli's  story  to  me  at  the  beginning,  that 
he  had  nothing  to  do  with  this,  that  he  had  never 
seen  these  people,  that  this  was  not  his  print, 
couldn't  have  been,  and  all  of  that  is  borne  out  by 
the  first  time  I  appeared  in  this  matter  before 
Your  Honor,  when  we  went  [411]  — after  we 
went  to  the  Commissioners'  office,  none  of  these 
people  laiew  this  man.  No  one  of  the  defendants 
told  them  he  knew  the  defendant  or  talked  to  him. 

I  have  never  felt  so  burdened  by  a  case  as  this 
one.  I  feel  something  is  wrong  in  this  case.  I 
don't  know  what  it  is,  I  am  frank  to  say.  I  don't 
accuse  anyone  of  anything.   I  have  got  it  so  clearly 
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in  my  mind,  the  channels  through  which  this  thiiig 
develojoed.  I  have  certain  signposts  to  indicate  to 
me  that  this  is  not  the  type  of  conspiracy  we  have 
run  into  over  the  years.  There  is  something  wrong 
about  that  print,  Your  Honor.  What  it  is,  I  don't 
know.  I  haven't  the  print.  But  I  believe  in  all 
fairness  if  there  were  going  to  be  a  ixdstake  made  I 
think,  Your  Honor,  it  should  be  made  in  favor  of 
the  defendant. 

This  man  has  a  record  for  this,  for  narcotics.  He 
had  just  gotten  out  of  the  penitentiary.  He  was  in 
New  York.  He  was  charged  in  another  indictment, 
which  is  on  file  here,  with  being  in  San  Francisco 
on  a  particular  day,  and  until  I  told  Mr.  Karesh  he 
couldn't  have  been  here  because  on  the  very  day 
and  very  time  he  was  supposed  to  be  in  San  Fran- 
cisco he  was  reporting  in  the  office  of  the  Proba- 
tion Officer  or  Parole  Officer  in  the  city  of  New 
York.  All  of  these  things  go  to  add  up  to  some- 
thing I  don't  miderstand.  I  feel  a  great  moral 
obligation  to  this  defendant  because  I  believe  him. 
I  believed  him  when  he  told  me  the  first  time, 
*'This  is  nothing  new  to  me.  If  I  did  this  I  would 
tell  you  I  did  it.   I  didn't  do  it." 

I  have  no  way  of  directing  an  investigation  be 
made  of  this  matter.  I  don't  know  whether  Your 
Honor  has  that  powder.  But  it  seems  to  me,  regard- 
less of  what  Your  Honor  may  rule  (and  I  say  that 
respectfully)  I  am  going  to  ask  the  Attorney  Gen- 
earl's  Office  to  go  into  this  matter. 

I  have  made  mistakes,  Your  Honor,  when  I  was 
guided  by  what  I  have  up  here ;  I  have  never  made 
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a  mistake  when  I  feel  down  here  that  somethmg  is 
wrong.  I  feel  sincerely  that  this  man  is  not  in  on 
this  thing,  that  he  has  never  been  in  this  thing,  and 
I  think  he  is  entitled  to  an  opportunity  to  show  it. 
I  didn't  put  hun  on  the  stand  because  I  didn't  feel 
that  he  could  deny  anything  other  than  saying, 
''No,  that  isn't  my  print."  He  would  have  had  to 
admit  his  record.  I  had  hoped  that  this  jury  would 
consider  what  a  conspiracy  is  and  how  it  is  to  be 
proved,  and  what  are  the  essentials,  but  the  thing 
didn't  work  out. 

I  am  satisfied  that  had  he  been  tried  on  the  orig- 
inal indictment  filed  by  the  Government  charging 
him  with  being  in  San  Francisco  and  committing 
this  crime,  had  he  stood  trial  on  that  allegation  I 
am  satisfied  they  would  never  have  convicted  him 
in  a  million  years.  It  was  only  the  fanfare  of  a  con- 
spiracy trial  whicli  puts  this  man  in  this  position. 

It  may  be  said,  of  course,  that  "as  ye  sow  so  shall 
ye  reap."  I  have  no  quarrel  with  sending  a  man  to 
the  penitentiary  who  has  committed  a  crime.  I 
have  no  defense  of  Stoppelli  for  the  times  he  has 
been  in  the  penitentiary,  but  I  have  every  quarrel 
— rather,  I  have  every  concern  for  him  at  a  time 
when  I  feel  in  my  heart  and  my  soul,  when  I  feel 
that  this  man  is  not  guilty  of  this  crime. 

I  feel  that  Mr.  Green,  who  testified,  guessed  a 
great  deal.  Your  Honor.  I  feel  that  that  man — and 
I  have  shown  that  photograph  to  people  who  are 
supposed  to  know  something  about  it,  who  have 
questioned  that  print.  Bear  in  mind,  if  you  will,  all 
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the  other  prints  that  are  on  there :  Ingoglia  's  print, 
other  prints,  a  woman's  print.  None  of  the  persons 
that  makes  this  stuff,  nobody  has  found  a  thing 
except  that  tip  there  of  this  man.  How  could  he — 
If  he  handled  eleven  packages,  Your  Honor,  how 
could  there  be  only  that  one  little  point  of  one? 
How  could  it  be  that  if  Mr.  Green  was  showed  by 
myself  an  inability  to  hold  that  package  that  way, 
he  said,  "Well,  he  held  it  this  way.  The  weight 
was  on  the  thumb,"  holding  the  weight  of  that 
package  in  order  to  make  it  fit.  I  don't  accuse  him 
of  committing  perjury.  I  say  he  made  a  mistake. 
I  say  he  is  not  the  capable  expert  that  we  were  led 
to  believe. 

Certainly,  if  Stoppelli  had  been  here,  if  there 
was  some  scintilla  of  evidence  that  he  was  in  asso- 
ciation [414]  with  these  people,  if  there  was  some 
scintilla  of  evidence  that  he  had  aided  these  people 
or  abetted  them,  or  that  they  talked  to  him  in  New 
York,  or  that  there  was  some  correspondence,  or 
just  something  we  might  infer  from  that,  "well, 
he  knew  them;  he  has  a  record  for  this;  this  is  his 
business,  so  to  speak ;  we  can  infer  that  he  was  part 
of  this  group."  But  there  is  no  such  thing,  Your 
Honor,  indicating  the  man  did. 

Your  Honor  indicated  a  minute  ago  you  didn't 
believe  Ingoglia.  I  don't  believe  him,  either,  be- 
cause he  knew  these  facts  before  the  trial  and  he 
should  have  testified  to  them,  and  I  told  him  so,  and 
Mr.  Dunning  and  myself  went  down  to  see  him  and 
asked  him  if  he  wouldn't  come  up  and  testify  and 
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give  the  names  of  the  people  that  helped  him  cut 
that,  and  give  us  the  name  of  the  persons  for  whom 
he  purchased,  and  give  us  the  name  of  the  person 
who  delivered  it,  and  while  admitting  that  this  man 
had  nothing  to  do  with  it  he  refused  to  do  anything 
about  it. 

Now,  Mr.  Dunning  told  me  the  names  of  the 
people  involved.  I  haven't  his  permission  to  di- 
vulge them  to  Your  Honor,  although  he  did  say 
that  if  Your  Honor  should  desire  it  he  would  be 
pleased  to  tell  you  personally  what  he  knew  of  the 
matter. 

Now,  I  don't  know  what  else  to  say  to  Your  Honor 
except  to  tell  you  that  I  have  already  told  you  what 
I  feel  and  what  I  1)elieve  and  what  I  know.  I  have 
already  argued  [415]  the  law  to  you.  I  have  three 
affidavits  which  I  should  like  to  make  part  of  the 
record,  my  affidavit  and  those  of  those  two  boys; 
and  I  hope  Your  Honor  believes  these  affidavits, 
they  didn't  tell  the  truth  when  the  took  the  stand. 
I  could  see  that.  But  I  presume  that  they  were  ad- 
vised to  do  what  they  did  do  and  conduct  them- 
selves as  they  did.   They  are  two  boys. 

I  think — I  believe  Your  Honor  ought  to  give 
this  man  a  new  trial.  Maybe  we  are  making  a  mis- 
take. Maybe  we  are  not  doing  the  right  thing. 
Maybe  it  is  not  well  that  he  have  a  new  trial.  But 
in  any  event — in  any  event,  we  will  have  done  some- 
thing here  which  is  in  line  with  the  circumstances 
and  the  evidence,  and  if  there  is  a  mistake  it 
should   be    in    favor    of   this    man,    because    Your 
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Honor  knows  that  with  his  record  even  if  you 
wanted  to  help  him  the  record  wouldn't  very  well 
permit  you  to  do  it.  It  is  too  big.  The  presump- 
tion is  too  great.  The  length  of  time  is  too  long 
to  say,  ''Well,  I  may  make  a  mistake  but  this  is  it. 

I  have  nothing  I  could  add. 

The  Court:  These  affidavits  you  refer  to,  are 
they  to  the  effect  that  these  other  defendants  had 
no  communication  in  any  manner  or  form  with 
Stoppelli? 

Mr.  Ehrlich:  They  are  to  that  effect  and  to  the 
.ifect  that  in  a  general  conversation  where  they 
urged  Ingoglia  to  tell  the  truth  that  he  admitted 
all  these  things  and  refused  [416]  to  do  anything 
about  it.  They  go  further  than  what  those  boys 
testified  to.  Your  Honor,  I  have  my  own  affidavit 
of  my  conversation  with  him,  what  he  said  to  me, 
which  is  in  line  with  what  these  boys  have  in  their 
affidavits.  I  can  produce  Mr.  Dunning  who,  if 
Your  Honor  would  talk  to  him,  permit  him  to  talk 
to  you,  would  tell  you  many  details. 

The  Court:  He  is  simply  going  to  relate  what 
Ingoglia  told  him? 

Mr.  Ehrlich:  He  will  relate  also  who  retained 
him  to  defend  Ingoglia  and  the  connection  between 
the  person  who  retained  him  and  Ingoglia.  Your 
Honor,  there  is  something  wrong  with  this  case 
and  I  don't  know  where  it  is,  but  I  am  going  to 
stay  with  it  as  long  as  the  good  Lord  lets  me.  I 
have  Your  Honor's  permission  to  file  these  affi- 
davits ? 


United  States  of  America  411 

The  Court:     Yes,  you  may  file  them. 

Mr.  Karesh:  May  it  please  Your  Honor,  since 
counsel  has  gone  outside  the  record  I  might  make 
this  observation  with  respect  to  the  evidence  in 
this  case:  One  of  the  jurors  came  to  see  me  about 
what  happened  afterwards — of  course  this  was  con- 
fidential— and  he  said  that  that  jury  took  just  one 
ballot  to  find  Stoppelli  guilty.  I  would  like  to  say 
about  Mr.  Stoppelli,  Mr.  Stoppelli 's  counsel  indi- 
cates he  wouldn't  do  this  thing.  I  think  he  did  do 
it  because  he  has  gotten  off  very  light  in  the  past. 
A  fifth  time.  He  is  a  fifth  time — a  five  time  felon. 
The  fifth  [417]  time  the  judge  gives  him  three 
years,  which  he  considers  extremely  fortmiate,  so 
Stoppelli  says,  "I  can  afford  to  stay  in  this  racket." 

I  was  reading  a  case,  164  Federal  2nd,  United 
States  of  America  vs.  Perillo,  and  I  notice  for 
some  reason  that  I  can't  understand,  here  is  Mr. 
Stoppelli  indicted  and  not  tried.  This  is  the  same 
Stoppelli.  This  Stoppelli  has  been  getting  away 
with  lots,  but  this  time  he  slipped.  If  you  are  going 
to  believe  Ingoglia  you  have  to  believe  Mr  Green. 
And  if  a  narcotics  agent  ever  deliberately  framed 
Mr.  Stoppelli,  if  we  wanted  to  frame  Mr.  Stop- 
pelli we  could  have  put  a  bigger  frame  on  him. 
The  expert  was  positive  that  is  Stoppelli 's  print 
on  that  envelope. 

I  notice  both,  Stoppelli  and  Ingoglia  told  the 
Probation  Officer,  '^If  I  were  guilty  I  would  have 
plead  guilty."  I  am  too  wise  for  that.  Both  said 
that:  '^I  am  going  to  plead  guilty  if  I  were  guilty." 
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The  statute  says  if  you've  got  narcotics  in  your 
possession — and  he  had  them  in  his  possession  if 
you  believe  the  expert — and  you  must  because  it 
isn't  contradicted — within  thirty  days.  Mr.  Stop- 
pelli  handled  those  narcotics  in  that  envelope  and 
his  print  is  on  that  envelope,  and  you  can't  forge 
it  without  someone  knowing.  He  asked  them  to 
examine  the  print  to  see  if  they  could  find  prints. 
It  is  very  difficult  to  determine  to  whom  a  single 
fingerprint  belongs.  It  isn't  like  a  whole  [418]  set. 
A  single  print  you  have  to  look  at  and  go  over  la- 
boriously, and  that  is  what  happened  in  this  case, 
and  when  he  found  Stoppelli  in  his  black  book — 
and  of  course  his  name  is  there — and  naturally 
the  agent  who  knew  the  print  finally  came  and  he 
had  the  print  of  Mr.  Stoppelli  and  treated  it  with 
silver  nitrate  solution  they  both  matched  the  print 
of  Mr.  John  Stoppelli. 

I  don't  believe  Ingoglia  when  he  says  he  picked 
this  stuff  up  in  San  Francisco  and  bought  the  en- 
velopes in  San  Francisco.  He  has  been  sentenced 
to  six  years.  He  knows  he  isn't  going  to  get  parole. 
He  hasn't  anything  to  lose  by  filing  this  affidavit. 
He  is  going  to  show  Mr.  John  Stoppelli. 

The  law  is  clear  in  the  matter  of  narcotics.  The 
Direct  Sales  Company  versus  the  United  States, 
319  US  671,  distinguishes  that  with  the  Falcone 
case  cited  by  Mr.  Ehrlich  in  his  brief 

The  Court:  I  am  familiar  with  the  Direct  Sales 
Company  case. 
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Mr.  Karesh:  It  lays  down  the  law,  may  it 
please  the  Court,  that  there  is  a  distinction  between 
those  products  which  are  inherently  and  in  them- 
selves contrabrand  as  distinguished.  Your  Honor 
please,  from  the  Falcone  case,  where  they  say  these 
exhibits  and  sugar  could  have  been  used  for  legiti- 
mate purposes.  And  may  it  please  the  Court,  the 

Supreme  Court  has  said  when  you  handle  a 
large  amount  of  narcotics  you  know  they  are  going 
to  be  sold  and  re-sold  and  you  are  part  of  a  con- 
spiracy, part  and  parcel  of  a  conspiracy.  I  thinly 
our  case  is  much  stronger  than  the  case  of  United 
States  vs.  Direct  Sales  Company  because  there  we 
have  a  legitimate  manufacturer  selling  to  a  physi- 
cian who  had  a  right  to  buy  and  that  had  a  right 
to  re-sell,  and  the  conspiracy  arose  out  of  the  fact 
that  they  said,  "You  know  it  is  going  to  be  peddled 
illegitimately."  I  think  United  States  versus 
Bruno  laid  down  the  same  rule. 

When  you  pick  up  the  check  in  a  narcotics  case 
you  are  stuck.  You've  got  the  direct  distinction 
between  that  which  is  inherently  evil  and  inherently 
proscribed  and  that  which  is  not.  Heroin  is  pro- 
scribed, a  proscribed  drug,  camiot  be  sold  except 
that  certain  physicians  who  had  large  quantities  on 
hand  may  get  rid  of  it.    But  heroin  is  not  sold. 

This  man  is  part  and  parcel  of  the  conspiracy. 
The  indictment  does  not  say  these  men  and  these 
men  alone  conspired  to  violate  the  conspiracy  stat- 
ute. If  we  had  alleged  that  we  would  have  been 
in  a  very  bad  position,  if  we  had  said,  limited  the 
place  of  the  conspiracy  to  Oakland.  We  say  "other 
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places  unknown  and  other  people  unknown."  In 
the  case  of — I  forget  the  name  at  the  moment — 
there  was  a  reversal  because  it  was  limited  to  a 
certain  place  and  the  [420]  government  attempted 
to  prove  evidence  of  what  happened  on  the  other 
side. 

I  say  Mr.  Stoppelli  handled  twelve  ounces  of 
heroin  and  let  it  go  out  of  his  possession,  and 
therefor  he  knew  that  that  narcotics  was  going  to 
be  sold,  and  he  was  part  and  parcel  of  the  con- 
spiracy. You  don't  have  to  know  the  members  of 
a  conspiracy  to  be  part  and  parcel  of  it.  The 
moment  you  turned  those  narcotics  over  to  another 
person  who  then  in  turn— they  were  turned  over  to 
someone  and  got  to  Ingoglia — he  is  part  and  parcel 
of  that  conspiracy.  I  think  that  is  the  holding  in 
the  Direct  Sales  case,  which  I  have  cited.  They  had 
fingerprint  experts  there  and  the  court  said,  "It  is 
his  fingerprint.  Other  evidence." 

We  don't  have  to  pass  on  the  proposition  of 
whether  or  not  a  conviction  could  be  sustained  on 
the  basis  of  a  fingerprint  alone.  Of  course  there  is 
evidence  here  the  narcotics  came  from  New  York, 
the  defendant  came  from  New  York,  the  narcotics 
were  handled  within  thirty  days.  You  have  to  con- 
sider the  price,  $900.00,  which  is  the  wholesale 
price  for  the  sale. 

I  ask  Your  Honor  to  sustain  the  conviction  on 
all  counts.  There  is  nothing  new  before  Your 
Honor  that  Your  Honor  did  not  have  at  the  time 
the  motion  for  judgment  of  acquittal  was  made  on 
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behalf  of  the  defendant  Stoppelli.  Your  Honor  has 
ruled  on  that,  and  I  think  correctly,  and  I  again 
ask  Your  Honor  to  rule.  As  far  as  this  defendant 
being  framed,  he  hasn't  been  framed.  He  handled 
those  narcotics  and  the  evidence  is  clear  and  con- 
vincing or  Mr.  Ehrlich  would  have  brought  in  his 
own  fingerprint  man. 

We  ask  Your  Honor  to  sustain  the  verdict  on  all 
counts. 

The  Court:  Upon  this  conspiracy  charge  it  ap- 
pears to  me  that  the  strongest  case  that  can  be 
found  in  support  of  the  Government's  case  in  this 
Direct  Sales  Company  which  Mr.  Karesh  referred 
to.  The  Supreme  Court  in  that  case  distinguishes 
the  Falcone  case  by  the  nature  of  the  commodity 
dealt  in.  In  the  Falcone  case  the  conspiracy  was 
to  sell  sugar  and  other  commodities  which  were 
not  restricted  or  incapable  of  further  legal  use  ex- 
cept by  compliance  with  rigid  regulations  such  as 
apply  to  narcotics.  The  Court  in  the  Direct  Sales 
Company  case  brings  that  out  very  clearly,  and 
referring  to  the  Falcone  case  says: 

"The  commodities  sold  there  were  articles  of 
free  commerce,  sugar,  cans,  etc.  They  were  not  re- 
stricted as  to  sale  by  order,  form,  registration  or 
other  requirements.  When  they  left  the  seller's 
stock  and  i^assed  to  the  purchasers  hands,  they  were 
not  in  themselves  restricted  commodities,  incap- 
able of  further  legal  use  except  by  compliance  with 
rigid  regulations,  such  as  apply  to  morphine  sul- 
phate. [422]  The  difference  is  like  that  between  tov 
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pistols  or  liunting  rifles  and  machine  guns.  All 
articles  of  commerce  may  be  put  to  illegal  ends. 
But  all  do  not  have  inerently  the  same  susceptibil- 
ity to  harmful  and  illegal  use.  Nor,  by  the  same 
token,  do  all  embody  the  same  capacity,  from  their 
very  nature,  for  giving  the  seller  notice  the  buyer 
will  use  them  unlawfully.  Gangsters,  not  hunters 
or  small  boys,  comprise  the  normal  private  market 
for  machine  guns.  So  drug  addicts  furnish  the 
normal  outlet  for  morphine  which  gets  outside  the 
restricted  channels  of  legitimate  trade. 

"This  difference  is  important  for  two  reasons. 
One  is  for  making  certain  that  the  seller  knows  the 
buyer  intended  illegal  use.  The  other  is  to  show 
that  by  the  sale  he  intends  to  further,  promote  and 
cooperate  in  it.'' 

Now  the  Court  in  that  cases  uses  this  language, 
or  language  to  this  effect: 

"Sale  of  restricted  goods  in  unlimited  quantities, 
stimulated  by  high  pressure  methods,  working  in 
prolonged  cooperation  with  a  physician's  unlawful 
purpose,  is  sufficient  to  show  unlawful  cooperation 
in  unlawful  plan  and  intent  is  therefore  implied." 

That  is  at  Page  1270.  [423] 

In  the  instant^^  case  we  have  no  evidence  of  sale 
by  this  defendant  to  the  other  defendants,  and  from 
aught  that  appears  the  heroin  might  have  been 
stolen  from  Stoppelli,  taken  from  him  without  his 
consent.  And  possession  of  a  small  quantity  may 
have  been  merely  for  the  purpose  of  examination, 
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or  for  some  other  purpose  that  does  not  appear  in 
the  evidence.  We  do  not  know  for  what  purpose 
he  possessed  it. 

I  think  we  must  keep  in  mind  the  distinction  that 
on  a  conspiracy  charge  there  is  no  prima  facie  case 
to  be  inferred  from  the  possession  that  there  is  a 
conspiracy.  The  inferences  which  the  statute  per- 
mit the  jury  to  draw  are  not  present  in  a  conspiracy 
case.  We  have  in  this  case  no  evidence  of  any 
relation  or  acquaintance  or  communication,  written 
or  verbal,  between  Stoppelli  and  any  of  the  other 
defendants. 

I  am  making  these  remarks  as  I  feel  that  they 
pertain  to  the  conspiracy  count.  I  think  the  other 
two  charges  fall  under  a  different  category  and 
merit  different  consideration.  However,  I  do  have 
very  serious  misgivings  under  the  decisions,  par- 
ticularly under  this  Direct  Sales  Company  case, 
that  there  is  sufficient  evidence  to  sustain  a  convic- 
tion of  Stoppelli  under  the  conspiracy  count.  Aside 
from  the  legal  question,  assuming  the  government's 
position  on  the  conspiracy  count  is  correct,  I  do  feel 
that  the  [424]  discretion  with  which  the  Court  is 
clothed,  and  based  on  the  motion  for  new  trial, 
would  be  to  favor  Stoppelli  as  to  the  conspiracy 
count,  because  of  the  fact  that  the  evidence  is  not 
sufficiently  strong,  and  I  feel  that  it  is  too  vague 
and  has  too  much  uncertainty  for  me  to  permit  the 
verdict  thereon  to  stand. 

The  Court  grants  a  new  trial  to  the  defendant 
upon  the  conspiracy  count,  the  third  count. 

As  to  the  other  two  counts,  I  feel  they  are  in 
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an  entirely  different  position.  This  defendant  was 
entitled  to  a  trial  by  jury.  He  received  Ms  trial 
t)y  jury.  There  was  substantial  evidence  in  the  case 
that  he  had  possession  of  at  least  one  of  these 
envelopes.  The  evidence  is  sufficient  to  show  he  had 
possession  within  thirty  days  prior  to  the  time  the 
other  defendants  were  apprehended  and  the  nar- 
cotics re-covered  by  the  officers.  There  is  evidence 
that  I  think  is  substantial  that  there  was  a  sub- 
stance in  this  envelope  when  it  was  in  Mr.  Stop- 
pelli's  possession. 

I  have  had  several  letters  from  Mr.  Stoppelli 's 
relatives,  including  his  wife,  protesting  his  inno- 
cence. I  have  given  the  matter  considerable  con- 
sideration. It  was  a  matter  for  this  jury  to 
determine.  I  am  not  in  a  position  to  say  that  this 
evidence  is  not  sufficient  to  justify  that  jury  coming 
to  its  conclusion.  The  evidence  was  sufficient  [425] 
to  justify  the  jury  concluding  this  defendant  had 
possession  of  these  narcotics,  or  at  least  a  part  of 
them.  In  view  of  the  fact  that  he  did  not  see  fit 
to  take  the  stand  and  deny  it,  or  make  any  explana- 
tion, I  don't  think  I  am  in  a  position  to  say  that 
he  is  not  guilty.  To  say  he  is  not  guilt}^  I  am 
obliged  to  sa,y  his  fingerprint  was  not  on  this  en- 
velope, a  thing  he  did  not  deny  at  the  trial  of  the 
case.  I  am  obliged  to  say  Mr.  Green  was  utterly  and 
entirely  mistaken.  He  testified  that  out  of  millions 
of  fingerprints  there  has  only  been  one  known  case 
where  two  fingerprints  were  the  same,  and  in  that 
instance  they  were  twins.  It  has  become  recognized 
as  quite  an  exact  science  that  if  we  find  two  finger- 
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prints  the  same,  that  the  same  individual  made  the 
two  prints. 

In  view  of  the  fact  that  the  statute,  or  the 
statutes,  are  couched  in  the  language  they  are.  Con- 
gress in  its  wisdom  has  decided  the  statute  should 
be  strengthened  for  the  purpose  of  making  the  laws 
more  effe<3tive  to  stop  this  traffic  and  the  apprehen- 
sion and  conviction  of  those  engaged  in  it.  When 
we  go  beyond  the  record,  as  both  counsel  have  done, 
we  find  a  man  who  has  been  heretofore  convicted  of 
criminal  offenses,  including  narcotics;  and  that  at 
the  very  time  these  transactions  were  on  he  was  not 
in  jail,  he  had  gotten  out  of  jail.  If  we  are  going 
to  conjecture  as  to  what  he  was  doing  in  the  mean- 
time, it  is  [426]  probable  to  surmize  he  went  back 
to  the  activities  he  had  theretofore  been  engaged  in, 
in  view  of  the  fact,  particularly,  that  we  find  his 
fingerprint  upon  this  envelope. 

The  motion  for  new  trial  as  to  the  first  and  second 
counts  are,  and  each  of  them  is,  denied.  Is  the 
defendant  ready  for  sentence'? 

Mr.  Ehrlich:  May  I  ask  the  Court  at  this  time 
that  31866-H Have  you  any  objection  to  dis- 
missing if? 

Mr.  Karesh:  No,  I  have  no  objection  to  dismis- 
sal of  the  original  indictment. 

The  Court:     Is  that  pending  here  before  me? 

Mr.  Karesh:  No,  that  was  before  His  Honor, 
Judge  Harris.  I  presume  we  might  have  to  make 
that  motion  before  him.  I  have  no  objection.  This 
indictment  superceded  it  and  we  presented  the  con- 
spiracy. 
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Mr.  Ehrlich:  I  think  that  was  all  transferred  to 
Judge  Lemmon's  court  at  the  time  the  matter  first 
came  up. 

Mr.  Karesh:  I  think  so,  your  Honor.  There  is 
also  31754-H,  the  original  indictment  on  another 
four  defendants,  that  is  still  outstanding. 

The  Court:  It  is  your  motion,  then,  that  the 
indictment  in  each  of  those  cases  you  have  referred 
to  be  dismissed? 

Mr.  Karesh :  I  would  have  to  write  the  Attorney 
General  [427]  for  permission.  I  am  sure  he  will 
grant  it.  The  Court  on  its  own  motion,  or  on  the 
motion  of  the  defendant,  could  grant  it.  But  if  I 
were  to  move  for  it  I  would  have  to  write  Wash- 
Well,  you  better  contact  Washing- 
All  right. 

We  will  just  reserve  that  motion. 
I  will  write  Washington. 
Is  the  defendant  ready  for  sentence, 
and  if  he  is,  has  he  any  statement  to  make  before 
sentence  is  pronounced?  Is  there  any  further  in- 
formation he  cares  to  give? 

The  Defendant:  Your  Honor,  I  am  innocent  of 
this  crime. 

The  Court :  It  is  the  judgment  and  sentence  of 
the  Court  that  the  punishment  upon  the  first  count, 
the  defendant  be  imprisoned  for  a  period  of  five 
years ;  and  judgment  and  sentence  of  the  Court  that 
the  punishment  upon  the  second  count  be  imprison- 
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ment  for  a  period  of  six  years.  It  is  the  judgment 
of  the  Court  that  these  two  sentences  just  pro- 
nounced are  to  run  concurrently,  that  is,  one  with 
the  other. 

Mr.  Karesh:  There  is  a  mandatory  fine  on  the 
second  count,  your  Honor. 

The  Court:  On  the  second  count  there  will  be  a 
fine  as  against  the  defendant  of  $100.00.  [428] 

Mr.  Ehrlich:  Your  Honor,  may  we  first  have 
a  stay  of  execution  of  the  judgment  for  about  a 
week?  My  reason  for  asking  that  is  that  I  am 
going  to  ask  the  Court  to  fix  bail  on  appeal  in  this 
matter. 

The  Court:     You  may  have  a  stay. 

Mr.  Ehrlich:  Would  your  Honor  fix  bail  on 
ap]3eal  ? 

Mr.  Karesh:  We  will  oppose  it,  your  Honor. 
Excuse  me. 

Mr.  Ehrlich:  I  want  to  say  that  this  defendant, 
one,  came  here  voluntarily;  two,  he  comes  from  a 
fine  family  in  the  city  of  New  York.  This  man  has 
no  place  to  run  and  he  couldn't  run  if  he  wanted 
to. 

The  Court :     How  much  is  the  bail  he  has  now "? 

Mr.  Ehrlich:     About— He  put  up  $7500.00. 

Mr.  Karesh :  Originally  the  Grand  Jury  set  bail 
at  $20,000.00.  The  Commissioner  in  New  York,  not 
at  our  request,  reduced  it  to  $3000.00,  then  there 
was  some  agreement  to  surrender  him,  or  return 
him — Anyway,  it  was  stipulated  the  bail  would  be 
$7500.00.    But  I  don't  feel  there  is  any  substantial 
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question  involved  on  the  substantive  count  and  I 
don't  think  he  is  entitled  to  bail  or  should  be 
granted  bail.   He  might  become  a  fugitive. 

Mr.  Ehrlich :  Your  Honor,  this  man  comes  from 
a  very  reputable  family.  Of  course  that  doesn't 
justify  him  in  any  way,  but  his  wife  was  out  to 
see  me  and  I  talked  to  the  family  maybe  once  or 
twice  a  week.  I  was  on  the  verge  of  [429]  saying 
I  would  guarantee  his  appearance,  but  obviously  I 
can't  cover  the  United  States;  but  I  am  satisfied, 
morally  satisfied,  this  man  will  be  here  to  answer  to 
any — at  any  time  that  the  Court  desires.  He  could 
have  run  before.  He  came  here  voluntarily.  He 
could  have  disai3]3eared  before  if  he  was  going  to 
run,  and  I  say  this  man  will  be  here.  Your  Honor, 
fix  a  reasonable  bail  which  is  possible  for  this  fam- 
ily to   raise. 

The  Court:  I  will  give  this  further  considera- 
tion. I  would  like  to  speak  to  the  Probation  Officer 
in  connection  with  that  matter  before  I  rule,  so  I 
will  take  that  under  advisement. 

CERTIFICATE  OF  REPORTER 

I,  Clarence  F.  Wight,  Official  Reporter,  certify 
that  the  foregoing  430  pages  is  a  true  and  correct 
transcript  of  the  matter  therein  contained  as  re- 
ported by  me  and  thereafter  reduced  to  typewriting 
to  the  best  of  my  ability. 

/s/  CLARENCE  F.  WIGHT, 

[Endorsed] :     Filed  Oct.  10,  1949.  [430] 
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Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
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Filed  October  6,  1949. 

/s/  PAUL  P.  O'BRIEN, 
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In  the  United  States  Court  of  Appeals, 
For  the  Ninth  Circuit 

No.  12373 

JOHN  STOPPELLI, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND 
DESIGNATION  OF  RECORD  RE- 
QUESTED BY  APPELLANT 

Comes  now  the  defendant  and  appellant,  John 
Stoppelli,  and  hereby  makes  the  following  state- 
ment of  points  on  which  he  intends  to  rely  in  this 
appeal. 
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[Title  of  Court  of  Appeals  and  Cause.] 

AMENDMENT  TO  STATEMENT  OF  POINTS 
ON  WHICH  APPELLANT  INTENDS  TO 
EELY 

Comes  now  the  Appellant  John  Stoppelli  and 
amends  his  statement  of  points  on  which  he  intends 
to  rely  in  this  appeal  by  adding  thereto  the  fol- 
lowing : 

4.  That  the  proper  venue  and  place  of  trial  for 
the  substantive  offenses  charged  against  this  de- 
fendant was  the  Southern  District  of  New  York  and 
not  the  Northern  District  of  California. 

Dated  this  18th  day  of  October,  1949. 

/s/  J.  W.  EHRLICH, 

Attorney  for  Appellant. 
Receipt  of  a  copy  of  the  foregoing  amendment  is 
hereby  admitted  this  ....  day  of  October,  1949. 
By  /s/  JOSEPH  KARESH, 

Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  Oct.  19,  1949. 
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APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  FACTS. 
On  October  31,  1948  the  Government  witness, 
with  an  informer,  went  to  a  hotel  in  Oakland,  Cali- 
fornia and  went  up  to  room  306.  As  the  Government 
witness  was  entering  the  hotel,  defendant  Ballard 
came  out,  entered  an  automobile,  drove  away  and  re- 
turned in  a  few  minutes  with  defendants  McDonouc^h 
and  Ingoglia.  Defendants  Ballard  and  Ingoglia  then 
entered  the  hotel.  The  Government  witness  was  at 
this  time  in  Room  306  and  had  made  arrangements 
with  defendant  I^eeper  to  buv  heroin.  While  the  Gov- 
ernment witness  was  in  the  room  with  defendant 
Leeper,  there  was  a  knock  on  the  door  and  defendant 
Leeper  opened  the  door,  reached  outside,  bringing  in 


a  package  containing  12  letter-size  envelopes  in  which 
envelopes  there  were  other  sealed  cellophane  enve- 
lopes containing  diluted  heroin.  The  letter-sized  en- 
velopes were  of  the  common  variety  purchasable  in 
any  stationery  or  dime  store.  Defendants  Ballard  and 
Ingoglia  were  found  immediately  in  the  hallway. 

A  portion  of  one  fingerprint  claimed  by  the  witness 
G-reene  to  be  that  of  defendant  Stoppelli  was  subse- 
quently found  to  be  on  the  outside  of  one  of  the  letter- 
sized  envelopes;  not  the  cellophane  envelopes. 

There  was  no  evidence  showing  Stoppelli  to  have 
been  in  California  on  October  31st,  1948,  or  at  any 
other  time. 

There  is  no  evidence  that  Stoppelli  knew  any  of  the 
defendants,  or  that  there  was  ever  any  contact  be- 
tween Stoppelli  and  defendants  or  their  agents,  either 
oral  or  othermse. 

The  appealing  defendant  John  Stoppelli,  with  four 
other  defendants,  was  charged  in  the  three-count  in- 
dictment as  follows: 

First  Count:  That  defendant  John  Stoppelli, 
along  with  the  co-defendants  named  therein,  did  un- 
lawfully sell,  disj^ense  and  distribute  10  ounces  and 
436  grains  of  heroin  in  twelve  (12)  envelopes. 

Second  Count:  That  defendant  John  Stoppelli, 
along  with  the  co-defendants,  did  fraudulently  and 
knowingly  conceal  and  facilitate  the  concealment  of 
said  quantity  of  heroin. 


Third  'Coimt:  That  defendant  John  StoijpelU  and 
the  other  four  defendants  conspired  together  to  com- 
mit the  substantive  offenses  set  forth  in  Counts  1  and 
2. 

All  defendants  were  convicted  on  all  counts. 

The  defendant  John  Stoppelli  did  not  take  the 
stand. 

The  defendant  John  Stoppelli  was  granted  a  new 
trial  on  the  conspiracy  count. 

He  appeals  the  conviction  on  Counts  1  and  2. 


ARGUMENT. 

I. 

THE  EVIDENCE  IS  INSUFFICIENT  TO  SUPPORT  THE  VERDICT 
OF  GUILTY  AGAINST  THE  DEFENDANT  AND  APPELLANT 
ON  THE  FIRST  AND  SECOND  COUNTS  OF  THE  INDICT- 
MENT. 

A  thorough  examination  of  the  evidence  discloses 
no  act  or  word  on  the  part  of  John  Stoppelli.  He  did 
not  sell  or  dispense  or  distribute  any  of  the  twelve 
envelopes  of  heroin.  Stoppelli  did  not  at  any  time  or 
place  fraudulently  conceal  and  facilitate  the  conceal- 
ment of  any  quantities  of  heroin. 

There  is  not  one  word  in  the  evidence  concerning 
Stoppelli  knowing  the  other  defendants,  or  having 
seen  them,  or  having  talked  to  them,  or  having 
been  connected  with  them  or  having  aided  or  abetted 
them. 


There  is  no  evidence  that  Stoppelli  was  ever  in 
California,  except  for  the  purpose  of  this  trial. 

The  evidence  thus  failing  to  disclose  Stoppelli 's 
commission  of  the  substantive  offenses,  the  ,G:uilty 
verdict  must  necessarily  rely  solely  upon  the  statutory 
presumption  set  forth  in  the  Harrison  Narcotic  Act, 
upon  which  Count  1  is  based,  and  a  similar  presump- 
tion in  the  Jones-Miller  Act  upon  which  Count  2 
is  based,  that  one  found  in  possession  of  a  narcotic 
will  be  presumed  to  be  .cuilty  of  a  violation  of  said 
statute  unless  he  satisfactorily  explains  the  posses- 
sion. 

The  applicability  of  such  presumption  necessarily 
presupposes  that  the  evidence  establishes  beyond 
reasonable  doubt  the  fact  that  defendant  Stoppelli 
was  in  possession  and  control  of  the  heroin  mentioned 
in  the  indictment.  Without  such  evidence,  the  pre- 
sumption is  meaningless.  It  is,  therefore,  fimdamental 
and  imperative  to  the  Government's  case  that  it  prove 
Stoppelli  had  dominion,  control  and  possession  of  the 
heroin. 

An  examination  of  the  record  fails  to  establish  even 
the  thinnest  thread  of  evidence  that  Stoppelli  was 
ever  possessed  of  the  heroin.  The  only  evidence  found 
casts  but  the  barest  suspicion  on  the  question  of  Stop- 
pel  li's  possession.  Suspicion  will  not  warrant  convic- 
tion of  crime. 

The  only  evidence  against  Stoppelli  (in  the  400- 
page  transcript)  consists  of  a  fingerprint  impression 


on  one  of  the  twelve  letter-type  envelopes.  There  is 
no  fingerprint  on  the  cellophane  envelopes  which 
actually  contained  the  heroin.  It  is  opinion  evidence. 
The  weight  of  this  evidence  only  establishes  that  at 
some  time  one  finger  of  the  left  hand  of  Stoppelli 
came  into  contact  with  the  envelope  in  question.  It 
establishes  no  more.  It  does  not  by  direct  evidence  or 
inference  establish  that  there  was  heroin  in  the  en- 
velope. 

The  only  other  evidence  connecting  Stoppelli  is 
based  upon  conjecture,  surmise  and  speculation  by 
the  testimony  of  Harold  Greene,  a  Government  wit- 
ness. 

Examining  the  evidence  on  this  point  we  find  the 
only  real  evidence  is  that  the  print  of  one  finger  of 
appellant  Stoppelli  was  found  upon  an  envelope,  in 
which  envelope  when  found  there  was  another  cello- 
phane envelox)e  containing  heroin.  Mr.  Greene,  a  Gov- 
ermnent  employee,  and  an  eager  witness,  then  testifies 
to  what  purports  to  be  an  ex])ert  opinion  to  the  effect 
that  ther(>  was  a  powdery  su]:)stance  in  the  envelope 
when  the  finger  print  was  put  thereon.  The  record 
shows  such  statement  is  not  worthy  of  being  classed 
as  an  opinion ;  it  is  speculation  and  guessing. 

The  testimony  of  the  witness  Greene  shows  it  to  be 
only  a  guess,  as  will  be  seen  from  the  following  quota- 
tions : 

"Q.     And  what  would  you  say — what  kind  of 
substance,  if  you  know,  did  it  contain? 

A.     Well,  from  my  experience  it  had  to  be  a 
powdery  substance,  for  the  simple  reason  that  the 


intensity  of  the  fingerprint,  the  latent  fingerprint 
on  this  particular  envelope,  shows  that  the  right 
side  as  you  look  at  it,  or  the  left  side  of  the  finger- 
print itself,  that  the  duct  covering  a  part  of  the 
delta,  the  duct  on  the  ninth  finger  of  the  left  hand, 
that  when  there  is  a  powdei'  in  an  envelope  of  any 
type,  and  especially  after  it  has  been  placed  in  the 
glassine  envelope  and  placed  in  this  envelope,  that 
anyone  that  grasps  the  envelope,  there  is  a  move- 
ment of  the  powder  iuside,  because  naturally  we 
have  to  put  more  pressure  on  the  holding  of  an 
object  in  this  case  mth  that  content  in  the  en- 
velope than  you  would  if  the  envelope  was  just 
as  it  is  now." 
(Tr.  p.  264.) 

Grreene's  answei'  three  questions  later  shows  that 
the  statement  "It  had  to  be  a  j^owdery  substance"  is 
only  a  guess,  if  not  untrue : 

"A.  In  that  fashion  (indicating).  As  the 
movement  of  the  powdei'  inside  the  envelope  or 
the  two  envelopes  sort  of  moved,  because  he  had 
to  exei*t  a  little  pressure.  You  still  would  not  get 
the  bulged  surface  oi*,  I  would  say,  the  concavity 
surface  of  the  material  in  the  package.  You  would 
get  a  concavity  in  the  j^ackage  after  you  placed 
the  finger  by  gTii:)ping  it,  the  same  as  we  have  all 
had  the  experience  of  buying  sugar  in  a  bag  in  a 
store,  and  when  you  grasp  the  bag  of  sugar,  your 
fingers  to  a  certain  extent,  one  side  or  the  other, 
each  finger  will  make  an  impression  in  the  bag 
as  you  hold  it. ' ' 
(Tr.  p.  265.) 

Sugar  is  granular,  not  a  powder;  yet  Greene  says 
sugar  would  have  the  same   effect  he  claims   for  a 


"powdery  substance".  Beans,  macaroni,  rubber  or 
any  other  granular,  soft  or  movable  substance  could 
have  the  same  effect. 

Everyone  knows  that  when  fingerprints  are  taken 
by  the  Government  or  by  the  police,  a  hard  surface  is 
used  to  obtain  a  i)erfect  print.  According  to  Mr. 
Greene,  the  Police  Department  would  get  much  better 
prints  if  they  had  a  soft  substance  on  which  the  finger 
was  placed  to  take  the  print.  It  is  evident  that 
Greene's  conclusion  tliat  a  "powdery  substance"  was 
the  base  on  which  the  fingerprint  herein  was  made 
because  of  its  intensity  is  unfounded. 

Greene  shows  by  his  own  adniissions  that  a  powdery 
substance  is  onl}^  one  of  hundreds  of  substances  that 
could  have  had  the  same  effect  as  the  background  or 
base  for  a  fingerprint.  His  alleged  "expert  opinion" 
of  a  powdery  substance  is  nothing  more  than  wishful 
thinking.  If  we  are  going  to  speculate  as  to  what  was 
the  base  on  which  the  alleged  fingerprint  was  made, 
let  us  speculate  on  the  presumption  of  the  innocence 
of  Stoppelli.  Suppose  the  envelope  were  lying  on  a 
table.  Many  of  us  place  a  hand  on  a  table  when  stand- 
ing by  it.  This  would  furnish  a  hard  base  for  the 
making  of  the  fingerprint.  On  tlie  other  hand,  sup- 
pose this  envelope  was  (jn  the  outside  of  a  Inmch  of 
envelopes  in  a  store  and  Stoppelli  was  buying 
envelopes.  He  could  have  very  easily  picked  up  that 
bunch  with  his  left  hand  and  then  replaced  them;  de- 
ciding to  buy  a  ditt'erent  bunch.  It  is,  therefore,  evi- 
dent that  it  is  Just  as  easy  to  presume  that  this  one 
fingerprint  was  innocently  placed  on  the  envelope  as 


the  manner  in  which  W.  Harold  Greene  assumes.  Of 
course,  Mr.  Greene  is  eager  to  create  the  inference 
that  heroin  was  in  the  one  envelope  when  handled  by 
Mr.  Stoppelli.  He  has  to  put  a  powdery  substance  in 
the  envelope  in  order  to  accomplish  his  mission  as  a 
' '  fingerprint  expert ' '. 

The  testimony  that  a  "])owderj^  substance"  was  in 
the  envelope  is  thus  proven  to  l^e  only  ^^ashful  think- 
ing. This  fact  arrived  at  by  such  process  cannot  be  the 
foundation  for  a  fact  that  heroin  was  in  the  envelope 
when  it  was  handled  by  Stop])ei]i.  Such  a  guess  by 
Greene  is  not  establishing  what,  if  an}i;hing,  was  in 
the  envelope  to  a  moral  certainty  and  beyond  a  rea- 
sonable doubt.  It  is  elementary  and  the  authorities 
are  clear  that  each  fact  of  a  chain  of  circumstantial 
evidence  must  be  clearly  established.  The  prosecu- 
tion's case,  therefore,  as  a  matter  of  law  failed  to 
clearly  establish  that  any  substance,  much  less  heroin 
was  in  the  envelope  when  the  alleged  fingerprint  of 
StoiDpelli  was  placed  on  the  one  outside  envelope. 

If  anything  is  done  with  this  evidence,  it  must  be 
resolved  in  favor  of  Stoppelli. 

Furthermore,  an  examination  of  Section  174  of  the 
Jones-Miller  Act,  on  which  Count  1  is  based,  dis- 
closes that  the  statutory  presumption  arises  out  of 
the  following  language  contained  therein,  to  wit: 
"where  defendant  is  shown  to  have  possession  or  to 
have  had  possession."  An  examination  of  Section 
2553  of  the  Harrison  Narcotic  Act,  upon  which  Count 
2  is  based,  discloses  the  presumption  arises  out  of  the 


following  language:  ''The  absence  of  an  appropriate 
tax  paid  stamp  from  any  of  the  aforesaid  drugs  shall 
be  prima  facie  evidence  of  a  violation  of  this  subsec- 
tion by  the  person  in  whose  possession  same  may  be 
found."  There  is,  therefore,  absolutely  no  evidence 
upon  which  a  conviction  of  Stoppelli  under  Count  2 
can  be  based  since  the  evidence  totally  fails  to  show 
that  even  one  envelope  was  found  in  the  possession 
of  Stoppelli.  There  is  not  even  an  inference  arising 
from  the  evidence  in  this  case  to  show  that  kStoppelli 
was  found  in  possession  of  the  heroin.  In  fact  the 
very  evidence  introduced  by  the  prosecution  negates 
this  proposition  and  shows  the  heroin  to  have  been 
found  in  the  possession  of  others.  It  is,  therefore,  in- 
conceivable that  Stoppelli  can  be  guuilty  of  a  viola- 
tion of  Count  2  of  the  indictment. 

The  evidence  to  warrant  a  conviction  under  Count 
1  of  the  indictment  is  likewise  insufficient ;  for,  as  has 
been  pointed  out,  there  is  no  evidence  showing  Stop- 
pelli to  have  had  possession  at  any  time  except  the 
opinion  evidence  of  Green,  which  is  nothing  more  than 
sheer  speculation. 

For  the  sake  of  comparison  with  the  case  at  bar, 
Circuit  Courts  have  held  the  evidence  insufficient  to 
warrant  conviction  in  cases  where  the  evidence  is 
more  conclusive  against  defendants  than  here. 

In  CUng  Wan  v.  United  States,  9th  Cir.,  35  F.  (2d) 
665,  the  appellant  Wan  delivered  an  envelo])e  to  a 
Government  witness  in  Honolulu  and  asked  the  wit- 
ness if  he  would  deliver  the  envelope  to  Gum  at  an  ad- 
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dress  in  San  Francisco.  The  witness  delivered  the 
envelope  to  Gum,  and  a  few  days  later  met  Grum  in 
the  latter 's  car,  at  which  time  they  drove  a  few  blocks 
when  Gum  directed  the  witness  to  enter  another  car 
driven  by  appellant  Lett.  After  entering  the  car,  the 
witness  at  his  ovni  request  was  driven  by  appellant 
Tjett  to  the  express  office.  Upon  arrival  appellant  Lett 
directed  the  witness  to  get  out  and  do  as  he  was  in- 
structed. The  appellant  Lett  then  assisted  the  wdtness 
in  removing  the  ])ox  fi'om  the  car  which  appellant  Lett 
had  operated.  The  box  was  shipped  to  Honolulu,  where 
it  was  seized  hy  Government  agents.  As  to  the  appel- 
lant Lett,  the  Court  held  at  page  666 : 

"As  to  the  appellant  Lett  the  case  is  entirely  dif- 
ferent. His  only  connection  with  the  transactions 
involved  on  this  ap])ea]  was  as  above  set  forth.  It 
was  not  shown  that  he  had  any  knowledge  of  the 
contents  of  the  box  transported  by  him  or  of  the 
criminal  purposes  of  the  other  parties.  He  simply 
drove  the  automobile  containing  the  box  to  the 
express  office  at  the  request  of  the  mtness  Rosa, 
aided  him  in  removing  the  box  from  the  automo- 
bile, told  him  to  do  as  instructed,  and  refused  to 
wait  for  him  at  the  express  office  when  requested 
so  to  do.  As  said  in  Sugarman  v.  U.  S.,  OCA,  35 
F.  (2d)  663,  just  decided,  'whatever  suspicion 
these  facts  and  circumstances  may  give  rise  to 
they  are  in  our  judgment  legally  insufficient  to 
suj^port  a  verdict  of  guilty.'  " 

In  the  above  cited  case  the  facts  disclosed  that  a  box 
of  opium  was  in  a  car  driven  by  appellant,  that  the 
appellant  did  handle  the  box  containing  the  opium, 
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that  he  did  tell  the  witness  to  do  as  instructed.  These 
facts,  although  they  only  give  rise  to  a  suspicion,  not 
warranting  conviction,  are,  when  compared  with  the 
evidence  against  Stoppelli,  more  conclusive  of  guilt 
than  the  facts  in  the  case  at  bar.  There  is  no  evidence 
that  the  envelope  herein  contained  heroin  at  the  time 
the  fingerprint  was  made;  at  the  most,  there  is  nothing 
but  suspicion. 

In  iMorei  v.  IL  S.,  6th  Cir.,  127  F.  (2d)   827,  the 
court  stated  at  page  836 : 

''That  he  was  the  employee  of  the  man  who 
bought  the  heroin;  and  that  he  was  close  to  the 
scene  of  the  crime  is  entirely  explicable  and  con- 
sistent with  his  innocence;  and  there  was  no  other 
e\ddence  sufficient  to  overcome  the  presumption. 
Suspicion  is  not  such  evidence.  Laying  aside  un- 
justified arid  speculative  inferences  a  careful  con- 
sideration of  all  of  the  evidence  in  this  case  re- 
lating to  the  defendant  Evans  leads  to  the  in- 
escapable conclusion  that  in  going  to  Youngstown 
and  back  and  in  driving  the  two  men  to  the  ren- 
dezvous arranged  by  Morei,  and  in  all  of  the  other 
situations  as  disclosed  by  the  record,  he  conducted 
himself  exactly  the  same  as  he  would  have  done 
had  he  been  engaged  in  legitimate  employment. 
In  reviewing  criminal  convictions  we  do  not  pass 
upon  the  weight  of  the  evidence.  That  is  for  the 
jury.  But  in  this  case  there  was  no  evidence  against 
Evans  to  warrant  submission  of  the  question  of  his 
guilt  to  the  jury,  and  his  motion  to  direct  a  verdict 
of  not  guilty  should  have  been  granted." 

In  the  case  at  bar  we  have  no  evidence  above  the 
barest  suspicion.    A  conviction  is  not  warranted  on  in- 
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ference  and  speculation  alone,  without  basis  in  fact. 
It  may  be  stated  as  a  general  rule  that  circumstantial 
evidence  can  only  warrant  conviction  if  an  inference 
may  reasonably  and  logically  be  drawn  from  a  proven 
fact  which  is  more  consistent  with  guilt  than  inno- 
cence. 

In  Kassin  v.  United  States,  5th  Cir.,  87  F.  (2d)  183, 
the  Court  held  at  page  184 : 

"In  each  case,  however,  where  the  e^ddence  is 
purely  circumstantial,  the  links  in  the  chain  must 
be  clearly  proven,  and  taken  together  must  point 
not  to  the  possibility  or  probability,  but  to  the 
moral  certainty  of  guilt.  That  is,  inferences  which 
ma}^  reasonably  be  drawn  from  them  as  a  whole 
must  not  only  be  consistent  with  guilt,  but  con- 
sistent with  every  reasonable  hyj^othesis  of  inno- 
cence. 

One  of  the  prime  rules  in  the  trial  of  criminal 
cases  is  that  circumstances  when  relevant  and 
cogent  may  cons^titute  evidence  of  guilt,  but  they 
must  have  a  legal,  as  well  as  logical,  relevancy, 
and  they  must  have  probative  force;  that  is,  they 
must  point  with  compelling  force  to  the  facts  to 
be  proven.  Circumstances  which  merely  raise  sus- 
picion, or  give  room  for  conjecture  are  not  suf- 
ficient evidence  of  guilt." 

A  comparison  of  the  facts  of  this  case  with  the  rules 
stated  in  Kassin  v.  United  States,  supra,  clearly  estab- 
lishes that  the  testimony  as  to  guilt  of  Stoppelli  does 
not  point  with  compelling  force  to  the  jDossession  of 
narcotics.  It  is  only  hy  suspicion  that  we  have  any 
evidence  of  possession  by  Stoppelli. 
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In  Phihjaw  v.  United  States,  8th  Cir.,  29  F.  (2d) 
225,  at  page  227,  the  court  states  the  general  rule  to  be : 
"In  a  criminal  case,  there  must  be  evidence  of  all 
of  the  materal  facts  alleged  in  the  indictment,  or 
evidence  from  whicli  a  natural  and  proper  infer- 
ence can  be  drawn;  that  such  facts  actually  ex- 
isted. It  is  a  well  recognized  rule  in  all  jurisdic- 
tions that,  to  warrant  a  conviction  upon  circum- 
stantial evidence  alone,  the  facts  proven  must  not 
only  be  consistent  with  the  guilt  of  the  accused, 
but  they  must  also  l^e  inconsistent  with  any  ra- 
tional theory  of  his  innocence.  There  is  evidence 
from  which  it  could  be  properly  assumed  that  the 
defendants  owned  the  liquor  found.  But  wherein 
are  the  facts  from  which  a  natural  inference  can 
be  drawn  that  he  removed  it  or  concealed  it  after 
removal  unless  it  he  an  assumption  based  on  an 
assumptionf" 

As  set  forth  in  Philyaw  v.  United  States,  supra, 
there  must  be  evidence  of  all  the  material  facts  alleged 
in  the  indictment.  In  the  case  at  bar  there  is  no  e^d- 
dence  whatsoever  of  any  of  these  material  facts,  to- 
wit :  selling,  dispensing  or  concealing  narcotics.  There 
is  no  evidence  of  guilt  even  with  the  aid  of  the  statu- 
tory presumption  of  the  statute.  We  not  only  have 
to  exercise  the  statutory  presumption,  but  that  pre- 
sumption must  itself  be  based  upon  an  inference  giving 
rise  to  the  fact  of  possession,  which  is  nothing  more 
than  an  inference  based  upon  a  presumption,  which, 
as  set  forth  in  Philyatv  v.  United  States,  supra,  can- 
not warrant  a  conviction. 


14 


The  facts  here  are  in  no  sense  wholly  consistent  with 
guilt  and  inconsistent  with  any  other  reasonable 
hypothesis. 

It  is  therefore  respectfully  submitted  that  the  evi- 
dence is  insufficient  to  warrant  the  conviction  of 
Stoppelli. 


11. 

THE  DEFENDANT  AND  APPELLANT  JOHN  STOPPELLI  WAS 
SUBSTANTIALLY  PREJUDICED  AND  DEPRIVED  OF  A 
FAIR  TRIAL  BY  REASON  OF  THE  MISCONDUCT  OF  THE 
WITNESS  W.  HAROLD  GREENE  WHILE  TESTIFYING  FOR 
THE  GOVERNMENT. 

The  Government  witness  W.  Harold  Greene  was 
guilty  of  misconduct  which  substantially  prejudiced 
the  defendant  and  deprived  him  of  a  fair  trial.  Mr. 
Greene's  testimony  is: 

''Q.  Now,  how  did  you  come  to  that  conclusion 
that  the  print  on  the  envelope  is  the  print  that 
belonged  to  John  Stoppelli,  the  defendant? 

A.  We  have  a  National  Book,  every  District 
Supervisor  in  the  Country,  in  the  Narcotics 
Bureau,  has  a   national   book  published  by  the 

Narcotics  Bureau,  all  of  the  major  known " 

(Tr.  p.  254.) 

These  very  words  are  so  shocking  that  they  shriek 
of  injustice.  This  is  not  mere  harmless  error,  but  is 
l^rejudicial  error  of  the  most  flagrant  nature.  The  law 
itself  is  imbued  with  abhorrence  to  e^ddence  of  this 
nature.  Yet,  Mr.  Greene  has  accomplished  by  his  very 
testimony  what  he  could  not  do  under  the  law. 
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Under  no  conceivable  reasoning  can  it  be  said  that 
these  words  did  not  become  imbedded  in  the  minds  of 
the  jurors.  The  import  of  these  words  when  such  testi- 
mony is  taken  as  a  whole  is  that  the  Narcotics  Bureau 
has  a  record  of  all  major  known  narcotic  peddlers. 
It  is  the  obvious  inference  from  the  words  spoken  by 
Mr.  Greene  that  Mr.  Stoppelli  has  a  criminal  record, 
is  a  man  of  criminal  propensity,  and  is  a  known  nar- 
cotic peddler. 

The  record  (Tr.  p.  254)  shows  that  this  statement 
was  volunteered  b}^  W.  Harold  Greene,  an  experienced 
witness.  If  this  answer  were  in  direct  response  to  a 
question  a  different  situation  might  be  presented.  The 
fact  that  it  was  volunteered  increases  the  error.  It 
will  be  noticed  in  the  record  that  the  Assistant  U.  S. 
Attorney,  Mr.  Karesh,  admonished  Mr.  Greene,  his 
own  witness,  that  he  had  not  answered  the  question. 
The  trial  judge  was  most  surprised  by  the  statement 
of  Mr.  Greene,  and  recognized  its  prejudicial  effect 
at  once.  This  is  shown  by  the  somewhat  lengthy  state- 
ment by  the  trial  judge  at  this  point. 

This  course  of  conduct  hy  the  Government's  wit- 
ness which  reeked  with  its  prejudicial  effect  not  only 
occurred  once  in  the  trial,  but  twice.  Not  having  done 
enough  damage  he  testifies  again: 

"A.  In  my  opinion  he  grasped  it  this  way 
(indicating),  ivhich  would  he  the  natu7'al  way  for 
placing  sometJiing  in  the  envelope  with  the  right 
hand  and,  after  all,  men  of  experience  of  that 
type  *  *  *" 

(Tr.  p.  265.) 
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Again,  we  are  confronted  with  the  fact  that  the 
Government  witness  pointed  out  to  the  jury  that 
Stoppelli  was  a  dealer  in  narcotics. 

Add  to  Greene's  testimony  portions  of  the  damaging 
opening  statement  made  by  the  prosecuting  attorney 
and  it  is  plainly  visible  how  the  jury  was  influeu'ced 
and  prejudiced  against  Stoppelli. 

''We  will  also  show,  ladies  and  gentlemen  of  the 
jury,  during  the  course  of  the  trial,  that  the  de- 
fendant John  Stoppelli — and  we  wiM  show  it  by 
fingerprint  evidence,  conclusive  fingerprint  evi- 
dence, that  a  quantity  of  that  heroin  in  question 
in  that  envelope,  in  one  of  the  envelopes,  was  han- 
dled by  the  defendant  John  iStoppelli."  (Tr.  p. 
34.) 

The  prosecuting  attorney,  apparently  not  satisfied, 
restates  his  position : 

''On  the  theory  of  law  of  aiding  and  abetting,  we 
will  show  that  all  of  them  violated  the  Harrison 
Narcotic  Act,  all  of  them  violated  the  Jones- 
Miller  Act,  and  all  of  them  conspired  to  violate 
these  acts,  and  we  will  also  ask  you  to  bear  in 
mind  during  the  course  of  the  trial,  that  the 
Government  does  not  have  to  show  that  John 
Stoppelli  handled  all  of  the  narocotics  in  the 
envelopes.  If  he  handled  the  narcotics  in  one  enve- 
lope, if  he  handled  one  ounce  of  narcotics,  or  a 
half  ounce,  or  5  grains,  it  is  as  though  he  handled, 
possessed,  concealed,  aided  and  abetted  in  the  con- 
cealment and  the  sale  of  all  the  narcotics  in  all  of 
the  envelopes." 
(Tr.  p.  34.) 
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To  tie-in  Stoppelli  with  the  testimony  of  Greene,  the 
prosecuting  attorne}^  said  further : 

"The  offenses  charged  took  place  in  Oakland  and 
in  other  places.  Now,  members  of  the  jury,  I  ask 
you  to  bear  in  mind  throughout  the  course  of  the 
presentation  of  the  Government's  case  that  if  a 
man  puts  in  action  a  criminal  force,  let's  say  in 
New  York,  in  the  State  of  New  York,  and  ulti- 
mately the  crime  is  consummated  in  the  State  of 
California,  even  though  the  man  is  in  New  York, 
because  he  set  the  criminal  force  loose  and  the 
force  was  consummated  or  the  act  was  consum- 
mated in  California,  he  is  guilty  of  a  violation  of 
the  law  in  California."  (Tr.  p.  30.) 

There  is  not  one  word  of  testimony  in  the  record 
to  substantiate  the  claim  of  the  prosecuting  attorney. 
a*  *  *  ^j^^i  anyone  who  aids  and  abets  in  the  com- 
mission of  a  crime  is  as  guilty  as  the  person  who 
commits  the  crime.  In  other  words,  if  there  is  a 
person  in  the  State  of  New  York  who  sends  nar- 
cotics to  the  State  of  California,  and  those  nar- 
cotics are  possessed  in  California  and  are  sold  in 
California,  that  person  who  sends  the  narcotics  to 
California  is  as  guilty  as  the  person  who  possesses 
the  narcotics  in  California  and  who  sells  the  nar- 
cotics in  California,  and  is  likewise  guilty  of  a 
criminal  conspiracy  to  violate  the  Act." 
(Tr.  pp.  30-31.) 

That  these  words  would  prejudice  a  defendant  is 
obvious.  They  are  all  the  more  sliocking  in  the  case  of 
defendant  Stoppelli  when  we  consider  the  thin,  if  any, 
evidence  offered  to  prove  his  guilt. 
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As  is  said  in  Templeton  v.  United  States,  6th  Cir., 
151  F.  (2d)  706,  the  evidence  of  Stoppelli's  guilt  was 
not  so  overwhehning  as  to  render  harmless  the  preju- 
dicial nature  of  this  testimony. 

We  cannot  explore  the  minds  of  the  jurors,  nor  does 
the  law  require  the  defendant  to  do  so  to  prove  in  fact 
that  these  words  influenced  the  verdict.  It  is  sufficient 
if  their  probahle  effect  would  be  to  prejudice  the 
minds  of  the  jurors  against  the  defendant.  Tliere  is 
only  one  logical  deduction,  and  that  is,  that  the  jury 
could  not  erase  tlie  words  spoken  by  Greene. 

In  Kotteakos  v.  United  States,  328  U.  S.  750  at  page 
765,  the  court  says : 

''The  inquiry  cannot  be  merely  whether  there  was 
enough  to  support  the  result,  apart  from  the 
phase  affected  by  the  error.  It  is,  rather,  even  so 
whether  the  error  itself  had  substantial  influence. 
If  so,  or  if  one  is  left  in  grave  doubt,  the  convic- 
tion camiot  stand. ' ' 

If  a  grave  doubt  is  raised,  the  conviction  cannot 
stand.  The  words  spoken  ])y  Greene  not  only  raise  a 
great  doubt,  but  the  evidence  introduced,  standing 
alone  and  apart  from  the  error,  consists  of  only 
speculative   inferences. 

The  severity  of  the  words  of  the  witness  Greene 
remain  in  effect  all  the  more  prejudicial  because  of 
their  general  scope,  namely,  that  every  District  Nar- 
cotics Supervisors'  Office  in  the  country  had  a  record 
of  Stoppelli.  We  cannot  for  a  moment  assume  (where 
the  liberty  of  the  defendant  is  at  stake)   that  these 
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words  did  not  prejudice  and  influence  the  minds  of  the 
jurors. 

The  law  itself  will  not  assume  such  a  fact  and 
where  an  error  of  the  flagrant  nature  of  the  words 
spoken  by  Greene  exists,  the  court  will  not  assmne  that 
a  mere  instruction  to  the  jury  to  disregard  the  re- 
marks will  in  itself  cure  the  harmful  effect  of  such 
evidence. 

The  only  logical  inference  that  can  be  drawn  is  that 
these  words  continued  to  influence  the  jurors  after 
they  retired  for  their  deliberations  and  that  the  de- 
liberations were  influenced  in  view  of  the  unsubstan- 
tial nature  of  the  evidence  in  this  case.  The  logical 
inference  is  that  defendant  Stoppelli  would  have  in 
all  probability  been  acquitted  but  for  the  prejudicial 
effect  of  these  words  on  the  jurors. 

In  Hatchett  v.  United  States,  293  Fed.  110,  the 
defendant  was  prosecuted  for  larceny.  The  arresting 
officer  testified  that  he  obtained  a  photograph  of  a 
party  by  the  name  of  John  Brown  from  a  gallery  and 
that  after  obtaining  the  picture  he  confronted  the 
defendant  with  it  and  the  defendant  admitted  it  was 
he.    The  court  at  page  1012  stated: 

"While  there  may  have  been  and  probably  was, 
competent  evidence  warranting  conviction,  it 
would  be  going  far  to  say  that  the  appellant  was 
not  prejudiced  by  the  admission  of  this  incom- 
petent evidence.  He  was  entitled  to  a  fair  and 
impartial  trial  and  that  he  could  not  have,  after 
it  was  made  to  appear,  through  the  introduction 
of  incompetent  evidence,  that  his  picture  adorned 


20 


the  rogues  gallery,  in  connection  with  his  arrest 
in  Philadelphia  for  a  similar  offense;  in  other 
words,  that  with  criminal  propensities,  he  had 
operated  elsewhere  and  under  another  name." 

The  e^T.dence  in  this  case  prejudiced  Stoppelli  in 
every  respect  the  defendant  was  prejudiced  in  the 
Hatchett  case. 

In  Smith  v.  United  Statrs,  9th  Cir.,  10  Fed.  (2d) 
787,  a  narcotics  case,  the  defendant  was  charged  with 
selling  narcotics  and  evidence  was  introduced  to  show 
that  the  defendant  had  in  the  past  been  so  engaged. 
The  court  stated  at  page  788 : 

"The  effect  of  the  admission  of  the  testimony 
so  complained  of  was  to  show  or  tend  to  show 
against  the  accused  tlie  commission  of  crimes 
independent  of  that  for  which  he  was  on  trial." 

In  328  U.  S.  750,  Kotte.akos  v.  United  States,  the 
Supreme  Court  held  at  pages  764  and  765 : 

"If  when  all  is  said  and  done,  the  conviction  is 
sure  that  error  did  not  influence  the  jury,  or  had 
but  very  slight  effect,  the  verdict  and  the  judg- 
ment should  stand,  except  perhaps  where  the  de- 
parture is  from  a  constitutional  norm  or  a  spe- 
cific command  of  Congress.  Bruno  v.  II.  S., 
supra,  at  294.  But  if  one  cannot  say,  with  fair 
assurance,  upon  pondering  all  that  happened, 
without  stripping  the  erroneous  action  from  the 
whole,  that  the  judgment  was  not  substantially 
swayed  by  the  error,  it  is  impossible  to  conclude 
that  substantial  rights  were  not  affected.  The 
inquiry    cannot    be    merely    whether    there    was 
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enough  to  support  the  result,  apart  from  the 
phase  affected  by  the  error.  It  is  rather,  even  so, 
whether  the  error  itself  had  substantial  influence. 
If  so  or  if  one  is  left  in  grave  doubt,  the  convic- 
tion cannot  stand." 

And  further  in  Gold  v.  United  States,  2nd  Cir.,  26 
F.  (2d)  185,  the  court  stated  at  page  186: 

''As  stated  in  People  v.  Caruso,  246  New  York 
437,  159  N.  E.  390,  'the  greater  the  doubt  of  guilt, 
the  more  likely  that  prejudice  results  from  errors 
in  the  trial.'  See  Fliashnick  v.  IT.  S.,  223  F.  736 
(CCA.  2)  the  Government's  case  was  not  so 
clear  that  the  error  can  be  deemed  unsubstan- 
tial." 

In  United  States  v.  Dressier,  7th  Cir.,  112  F.  (2d) 
972,  the  jury  was  inadvertently  allowed  to  take  to  the 
jury  room  a  criminal  record  on  file  in  the  U.  S.  Bu- 
reau of  Investigation,  Department  of  Justice.  At  page 
977,  the  court  stated: 

"The  Government  does  contend,  however,  that 
the  cause  of  defendant  was  not  prejudiced  by  the 
consideration  of  such  information  by  the  jury. 

It  is  inconsistent  with  our  traditional  concep- 
tion of  a  fair  trial  to  permit  any  information  to 
go  to  a  jury  which  might  influence  the  juiy  to 
convict  a  defendant  for  any  reason  other  than 
that  he  is  guilty  of  the  specific  offense  with  which 
he  is  charged." 

The  court  further  at  page  977  quoting  from  Boyd 
V,  United  States,  142  U.  S.  450,  stated: 
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''Proof  of  them  only  tended  to  prejudice  the  de- 
fendants mth  the  jurors,  to  draw  their  minds 
away  from  the  real  issue,  and  to  produce  the 
impression  that  they  were  wretches  whose  lives 
were  of  no  value  to  the  community,  and  who  were 
not  entitled  to  the  full  benefit  of  the  rules  pre- 
scribed by  law  for  the  trial  of  human  beings 
charged  with  crime  involving  the  punishment  of 
death." 

The  court  further  at  page  978  stated: 

"In  Little  v.  U.  S.  the  follomng  statement  of  the 
court  makes  the  governing  rule  clear:  '*  *  * 
Where  error  occurs,  which,  within  the  range  of 
a  reasonable  possibility,  may  have  effected  the 
verdict  of  a  jury,  appellant  is  not  required  to 
explore  the  minds  of  the  jurors  in  an  effort  to 
prove  that  it  did  in  fact  influence  the  ver- 
dict. *  *  *  The  record  failing  affirmatively  to  dis- 
close that  no  prejudice  did  result,  the  verdict 
cannot  stand." 

In  iMiddleton  v.  United  States,  8th  Cir.,  49  F.  (2d) 
538,  the  court  stated  at  page  540: 

''A  consideration  of  all  of  the  evidence  leads  to 
the  conclusion  that  the  prejudice  against  the  de- 
fendant was  not  removed  by  the  laudable  endeavor 
of  the  couii:  to  withdraw  the  evidence  or  by 
the  instruction  that  it  be  disregarded." 

In  Sang  Soon  Siir  v.  United  States,  9th  Cir.,  167 
F.  (2d)  431,  the  prosecution  was  for  income  tax 
evasion  and  evidence  admitted  showed  that  defendant 
was  convicted  for  possession  of  opium.  The  court 
held  at  pages  432  and  433 : 
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*' Evidence  of  the  character  complained  of  in  this 
case  has  been  held  to  be  of  such  a  prejudicial 
character  that  cautionary  instructions  on  the  part 
of  the  court  to  disregard  it  after  it  has  been  erro- 
neously introduced  cannot  cure  its  harmful  effect. 
Boyd  V.  U.  S.  142  U.  S.  450,  458,  12  S.  Ct.  292, 
35  L.  Ed.  1077." 

In  Templeton  v.  United  Stairs,  6th  Cir.,  151  F.  (2d) 
706,  the  court  at  pages  707  and  708  stated: 

*' Little  need  be  said  upon  the  (juestion  of  whether 
the  improper  evidence  was  prejudicial.  The  evi- 
dence of  appellant's  guilt  was  not  so  overwhelm- 
ing as  to  render  harmless  the  incompetent  evi- 
dence complained  of  without  any  foundation  in 
fact  for  showing  such  a  connection  with  appel- 
lant, who  was  charged  with  a  ^dolation  of  the 
liquor  laws,  with  Carter,  a  reputed  criminal  of 
the  same  type.  Had  it  not  been  admitted  the 
defense  of  an  alibi  would  have  had  a  basis  suf- 
ficient to  justify  the  jury  in  returning  a  verdict 
of  not  guilty." 

An  examination  of  the  above  cases  clearly  indicates 
that  the  error  complained  of  was  so  prejudicial  to  his 
rights  to  a  fair  trial  that  the  conviction  under  counts 
1  and  2  must  necessarily  be  reversed. 
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III. 

THAT  THE  PROPER  VENUE  AND  PLACE  OF  TRIAL  FOR  THE 
SUBSTANTIVE  OFFENSES  CHARGED  AGAINST  THIS  DE- 
FENDANT WAS  THE  SOUTHERN  DISTRICT  OF  NEW  YORK, 
AND  NOT  THE  NORTHERN  DISTRICT  OF  CALIFORNIA. 


I 


There  is  a  total  failure  of  proof  of  venue  to  es- 
tablish jurisdiction  of  the  District  Court  for  the 
Northern  District  of  California.  No  evidence  what-  '• 
soever  was  introduced  to  prove  venue  in  the  case  at 
bar.  The  proper  venue  and  place  of  trial  for  the  sub- 
stantive offenses  charged  against  defendant  Stoppelli 
was  the  Southern  District  of  New  York,  and  not  the 
Northern  District  of  California.  There  is  not  one  line 
of  evidence  in  the  record  to  show  that  defendant  was 
ever  in  the  jurisdiction  of  the  Northern  District  of 
California  except  for  the  purpose  of  this  trial.  It  is 
the  fundamental  right  of  the  defendant  to  be  tried 
within  the  jurisdiction  of  a  coui't  in  which  the  alleged 
crime  was  committed.  Rule  18  of  the  Federal  Rules 
of  Criminal  Procedure  so  provide  and  this  right  is 
guaranteed  to  the  defendant  by  the  Sixth  Amendment 
to  the  Constitution  of  the  United  States. 

In  order  to  sustain  the  conviction  of  Stoppelli,  the 
court  would  necessarily  have  to  infer :  first,  that  Stop- 
pelli had  possession  of  the  envelope  in  the  Northern 
District  of  California;  and  second,  in  order  to  war- 
rant conviction  would  have  to  infer  that  heroin  was 
contained  in  the  envelope,  which  would  be  nothing  but 
an  inference  based  upon  an  inference. 

If  we  presuppose  possession,  which  we  would  neces- 
sarily  have   to   do,   the   question    then   arises   as   to 
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whether  the  statutes  can  be  interpreted  to  raise  a 
presumption  of  venue.  A  careful  examination  of  the 
statutes  upon  which  Counts  1  and  2  are  based  dis- 
closes that  the  language  of  these  statutes  fail  to  raise 
any  presumption  of  venue.  Thm  question  was  con- 
sidered by  the  9th  Circuit  Court  in  MiiUaney  v.  United 
States,  82  Fed.  (2d)  638,  in  which  case  the  court  at 
page  641  stated: 

"This  court  expressly  held  in  Casey  v.  U.S.,  20 
F.  (2d)  752,  that  the  presumption  contained  in 
the  statute  extended  also  to  venue.  This  was  ap- 
proved on  appeal  Id.,  276  U.S.  413,  48  S.Ct.  373, 
72  L.Ed.  632." 

It  is  respectfully  submitted  that  the  case  of  Mullaney 
V.  JJnited  States  did  not  intend  to  lay  down  a  general 
laile  that  there  would  be  a  presumption  of  venue  in 
every  case  in  the  total  al^senco  of  any  proof  thereof. 

It  is  noted  that  the  Mullaney  case  is  based  on  the 
decision  rendered  by  the  9th  Circuit  Court  in  Casey 
V.  United.  States,  20  F.  (2d)  752,  as  upheld  by  the 
Supreme  Court  in  276  U.S.  413.  A  careful  examina- 
tion of  the  opinion  rendered  by  Justice  Holmes  in 
that  case  discloses  that  the  court  stated  as  follows  at 
pages  417  and  418: 

"But  we  are  of  the  opinion  that  upon  the  facts 
of  this  case  the  court  was  right.  If  the  jury  be- 
lieved that  the  defendant,  long  established  in 
Seattle,  said  that  he  had  not  the  drug,  but  would 
and  shortly  thereafter  did,  furnish  it,  inference 
that  he  bought  it  in  Seattle  is  strong,  and  it  is 
reasonable  to  suppose  that  if  attention  had  been 
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called  to  the  point  the  inference  could  have  been 
made  stronger  still." 

It  is  respectfully  pointed  out  that  the  Supreme 
Court  in  discussing  Casey  v.  United  States,  supra, 
specifically  held  that  under  the  facts  of  that  case  the 
court  was  right  and  then  went  on  to  discuss  the  infer- 
ence arising  that  he  bought  the  drug  in  Seattle.  It  is 
therefore  respectfully  submitted  that  the  Supreme 
Court  did  not  intend  to  approve  the  Casey  case  as 
standing  for  the  all  conclusive  proposition  that  the 
statutory  presumption  contained  in  the  statute  was 
equally  applicable  to  venue  as  it  was  to  guilt  of  the 
substantive  offenses  contained  therein.  The  approval 
of  the  Casey  case  by  the  Supreme  Court  stands  for 
no  more  than  the  proposition  that  the  Circuit  Court 
in  the  Casey  case  was  right  on  the  particular  facts 
of  that  case. 

If  the  Supreme  Court  intended  to  approve  the 
Casey  case  as  standing  for  the  proposition  that  there 
was  a  statutorj^  presumption  of  venue  in  the  total 
absence  of  proof  thei'eof,  the  language  referring  to 
the  particular  facts  of  the  case  and  the  inferences 
arising  therefrom  is  meaningless  and  superfluous. 
It  is  felt  that  the  MulJauey  case  in  line  with  the  Casey 
case  intends  to  stand  for  no  more  than  the  proposi- 
tion that  a  presumption  will  arise  in  the  absence  of 
proof  of  venue  only  when  an  inference  of  venue  can 
be  drawn  from  the  particular  facts  of  the  case. 

In  the  case  at  bar  there  is  no  e^ddence  whatsoever 
that  Stoppelli  was  ever  within  the  Northern  District 
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of  California  until  he  voluntarily  entered  the  Dis- 
trict for  the  purposes  of  this  trial.  There  is  therefore 
nothing  in  the  case  at  bar  upon  which  an  inference 
of  venue  can  be  based.  It  is,  therefore,  felt  that  the 
rule  of  law  as  set  forth  in  BrigJitman  v.  United  States, 
8  Cir.,  7  F.  (2d)  532,  is  applical^le  under  the  facts  of 
the  case  at  bar.  In  Brightman  v.  United  States,  suj^ra, 
the  court  set  forth  the  rule  of  law  to  be  as  follows  at 
page  534 : 

''The  presumption  of  the  statute  alone,  however, 
was  not  sufficient  for  conviction.  Before  the  de- 
fendant could  properly  be  convicted,  it  was  neces- 
sary for  the  Government  to  go  further  and  prove 
that  venue  was  the  Western  District  of  Okla- 
homa. This  was  a  prerequisite  to  a  conviction, 
and  the  foundation  of  this  prerequisite  is  con- 
tained in  the  6th  Amendment  to  the  Constitution 
of  the  United  States  which  provides:  'In  all 
criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law." 

The  Brightman  case  quoted  as  follows  from  Vernon 
V.  United  States,  146  Fed.  121,  stating: 

"In  the  Vernon  case  this  court  said  'Under  this 
constitutional  provision  the  venue  is  as  material 
as  any  other  allegation  in  the  indictment  and  the 
burden  to  prove  it  rests  upon  the  Government. 

It  might  be  claimed  that  the  prima  facie  evi- 
dence arising  under  tlie  statute  renders  proof  of 
venue  unnecessary.  We  do  not  think  the  pre- 
sumption of  prima  facie  evidence  of  statute  in- 
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eludes  the  venue.  The  wording  of  the  statute  does 
not  indicate  such  an  intention  on  the  part  of  Con- 
gress.' " 

In  a  very  recent  case  decided  in  1949,  United  'States 
V,  Jones,  7th  Cir.,  174  F.  (2d)  747,  the  court  at  pages 
748  and  749,  stated: 

**'The  motion  for  a  directed  verdict  raises  the 
question  as  to  sufficiency  of  the  evidence  to  sup- 
port the  verdict  of  a  jury  or  findings  of  the  court. 
One  of  the  things  that  the  Government  has  the 
burden  of  proving  is  venue.  It  is  an  essential 
part  of  the  Government's  case.  Without  it  there  ■ 
can  be  no  conviction." 

"We  pass  to  the  sufficiency  of  the  proof  of  venue. 
Venue  does  not  have  to  be  proved  by  direct  and 
positive  evidence.  If  upon  the  whole  evidence,  it 
may  reasona'bly  be  inferred  that  the  crime  was 
committed  where  the  venue  was  laid,  that  is 
sufficient. ' ' 

It  is  respectfully  submitted  that  under  the  facts  of 
the  case  at  bar,  the  rule  of  law  as  established  by  the 
above  cited  cases  is  applicable,  namely,  that  there  must 
be  some  evidence  of  venue  in  order  to  wai'rant  a  con- 
viction of  the  defendant  Stoppelli. 

Wherefore,  it  is  respectfully  submitted  that  a  new 
trial  should  be  granted  to  the  appellant. 

Dated,  San  Francisco,  California, 
December  14, 1949. 

J.  W.  Ehrlich, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 
This  is  an  appeal  from  a  judgment  of  conviction  of 
the  United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  convicting  the  defendant,  after  a 
jury  trial,  of  a  violation  of  the  Harrison  Narcotic  Act 
(26  U.S.C.A.  2553  and  2557)  and  of  a  violation  of  the 
Jones-Miller  Act.  (21  U.S.C.A.  174.) 

The   jurisdiction   of   this   Honorable  'Court   is   in- 
voked under  the  provisions  of  28  U.S.C.A.  1291. 


STATEMENT  OF  THE  CASE. 
Five  defendants,  including  appellant,  were  indicted 
in  the  United  States  District  Court  for  the  Northern 
District  of  California  in  an  indictment  in  three  counts, 


the  first  count  charging  a  violation  of  the  Harrison 
Narcotic  Act,  the  second  count  charging  a  violation  of 
the  Jones-Miller  Act,  and  the  third  count  charging  a 
violation  of  the  conspiracy  statute.  The  appellant 
made  no  preliminary  motions.  After  a  trial  hy  jury, 
all  defendants  were  found  guilty  on  all  counts.  All 
defendants  made  motions  for  a  judgment  of  acquittal 
at  the  end  of  the  Government's  case  and  at  the  close 
of  all  the  evidence.  All  defendants  moved  for  a  new 
trial  and,  with  the  exception  of  the  trial  Court  grant- 
ing appellant's  motion  for  a  new  trial  on  the  con- 
spiracy count  of  the  indictment,  the  third  count,  all 
motions  were  denied.  The  appellant  was  sentenced  to 
imprisonment  for  a  period  of  six  years  and  to  pay  a 
fine  of  $100.00.  The  said  sentence  was  imposed  as  fol- 
lows: Imprisonment  for  a  period  of  five  years  on  the 
first  count  of  the  indictment,  and  impiisonment  for  a 
period  of  six  years  and  a  fine  of  $100.00  on  the  second 
count  of  the  indictment,  terms  of  imprisonment  to  run 
concurrently.  (Tr.  420-421.) 

The  first  two  counts  of  the  indictment,  of  which  ap- 
pellant stands  convicted,  read  as  follows: 

''First  Count:    (26  U.S.C.   Sections  2553  and 
2557  (Harrison  Narcotic  Act))  ; 

The  Grand  Jur}^  Charges:  That  Raymond  A. 
Leeper,  James  Marvin  Ballard,  Andrew  Ingoglia, 
Patrick  John  McDonough,  and  John  Stoi)pelli 
(whose  full  and  true  names  are,  and  the  full  and 
true  name  of  each  of  whom  is,  other  than  here- 
inabove stated,  to  said  Grand  Jury  unknown,  here- 
inafter called  'said  defendants'),  on  or  about  the 
31st  day  of  October,  1948,  in  the  City  of  Oakland, 
Comity  of  Alameda,  State  of  California,  within 


said  Division  and  District,  unlawfully  did  sell,  dis- 
pense and  distribute,  not  in  or  from  the  original 
stamped  package,  a  certain  quantity  of  a  deriv- 
ative and  i^reparation  of  morphine,  to-wit,  a  lot 
of  heroin,  in  quantity  particularly  described  as  12 
envolopes,  containing  approximately  10  ounces 
and  436  grains  of  heroin. 

Second  Count:  (Jones-Miller  Act,  21  U.S.C. 
Section  174)  ; 

The  Grand  Jury  further  charges :  That  the  said 
defendants,  Raymond  A.  Leeper,  James  Marvin 
Ballard,  Andrew  Ingoglia,  Patrick  John  Mc- 
Donough,  and  John  Stoppelli,  at  the  time  and 
place  mentioned  in  the  first  comit  of  this  indict- 
ment, within  said  Division  and  District,  fraudu- 
lently and  knowingly  did  conceal  and  facilitate 
the  concealment  of  a  certain  quantity  of  a  de- 
rivative and  pi'cparation  of  morphine,  to-wit,  a 
lot  of  heroin,  in  quantity  particularly  described 
as  12  envelopes  containing  approximately  10 
omices  and  436  grains  of  heroin,  and  the  said 
heroin  had  been  imported  into  the  United  States 
of  America,  contrary  to  law  as  said  defendants 
Raymond  A.  Leeper,  James  Marvin  Ballard, 
Andrew  Ingoglia,  Patrick  John  McDonough,  and 
John  Stoppelli  then  and  there  knew."  (Tr.  2-3.) 

In  his  "  Statement 'of  Facts",  appellant  has  omitted 
the  following  uncontradicted  facts: 

1.  The  12  envelopes  inside  of  the  joackage  con- 
taining the  narcotics  were  of  the  same  size,  length, 
width,  color  and  appearance  (Tr.  152). 

2.  Appellant  came  from  New  York  (Tr.  55). 

3.  The  narcotics  came  from  New  York,  accord- 
ing to  the  codefendant  Leeper  in  a  statement  he 


made  to  the  imdercover  operative  immediately 
prior  to  the  tennination  of  the  criminal  design 
(Tr.  77). 

4.  The  heroin  in  each  envelope  contained  80 
per  cent  heroin,  and  the  balance,  a  reducing 
sugar  (Tr.  37-38). 

5.  The  portion  of  the  fingerprint  on  one  of  the 
envelopes  containing  the  heroin,  which  the  Gov- 
ernment fingerprint  expei*t,  W.  Harold  Grreene, 
positively  identified  as  that  of  the  defendant  (Tr. 
253),  contained  14  characteristics  similar  to  that 
of  the  kno\\ai  fingerprint  of  the  appellant  (Tr. 
249).  Six  such  characteristics  have  been  found  to 
be  sufficient  for  identification  purposes  (Tr.  249). 

6.  The  appellant,  when  he  placed  his  finger- 
print on  the  envelope,  was  holding  the  envelope 
in  his  hand  at  the  time  the  envelope  contained  a 
powdery  substance  (Tr.  264). 

7.  The  print  of  the  appellant  was  placed  on 
the  envelope  in  question,  not  more  than  four 
weeks  prior  to  the  time  the  envelope  containing 
the  narcotics  was  delivered  to  the  undercover  op- 
erative (Tr.  261). 

8.  The  date  of  the  offenses  is  on  or  about  Oc- 
tober 31,  1948.   (Italics  supplied.) 

9.  The  conspiracy  count,  which  is  not  our 
concern  in  this  appeal,  charged  a  conspiracy  not 
only  between  appellant  and  the  other  four  co- 
defendants  to  commit  the  substantive  offenses  set 
forth  in  counts  one  and  two,  but  with  others  to 
the  Grand  Jury  unknotvn.  (Italics  supplied.) 

Furthermore,    appellee    challenges    the    assertion 
made  by  appellant  in  his  "Statement  of  Facts"  that 


there  is  no  evidence  that  he  was  in  California  on  Oc- 
tober 31,  1948,  or  at  any  other  time,  or  that  there  is 
no  evidence  showing  that  there  was  ever  any  contact 
between  the  appellant  and  the  codefendants,  or  their 
agents,  either  oral  or  otherwise.  Appellant's  print  on 
the  envelope  containing  narcotics,  placed  there  within 
a  relatively  short  time  before  being  delivered  to  the 
undercover  operative  in  Oakland,  'California,  on  Oc- 
tober 31,  1948,  is  sti'ong  proof  that  he  was  in  Cali- 
fornia about  the  time  mentioned  in  the  indictment, 
and  a  strong  link  connecting  him,  or  his  agents,  with 
the  codefendants,  or  their  agents. 


THE  HARRISON  NARCOTIC  ACT. 

The  Harrison  Narcotic  Act,  under  which  the  ap- 
pellant is  charged  in  the  first  count  of  the  indictment, 
reads  in  pertinent  portion  as  follows : 

''It  shall  be  unlawful  for  any  person  to  pur- 
chase, sell,  dispense,  or  distribute  any  of  the  drugs 
mentioned  in  section  2550  (a)  except  in  the 
original  stamped  package  or  from  the  original 
stamped  package ;  and  the  absence  of  appropriate 
tax-paid  stamps  for  any  of  the  aforesaid  drugs 
shall  be  prima  facie  evidence  of  a  violation  of  this 
subsection  b}^  the  person  in  whose  possession  same 
may  be  found;  and  the  j^ossesion  of  any  original 
stamped  package  containing  any  of  the  aforesaid 
drugs  by  any  person  who  has  not  registered  and 
paid  si^ecial  taxes  as  required  by  sections  3221 
and  3220  shall  be  prima  facie  evidence  of  liabil- 
ity to  such  special  tax.''  (26  U.8.C.A.  2553  (a)). 


THE  JONES-MILLER  ACT. 

The  Jones-Miller  Act  under  which  the  apj^ellant  is 
charged  in  the  second  count  of  the  indictment  reads  in 
pertinent  portion  as  follows : 

"If  any  person  fraudulently  or  knowingly  im- 
ports or  brings  auy  narcotic  drug  into  the  United 
States  or  any  terriory  under  its  control  or  .iuris- 
diction  contrary  to  law,  or  assists  in  so  doing  or 
receives,  conceals,  buys,  sells  or  in  any  manner 
facilitates  the  transportation,  concealment,  or 
sale  of  any  such  narcotic  drug  after  being  im- 
ported or  brought  in,  knowing  the  same  to  have 
been  imported  contrary  to  law,  such  person  shall, 
upon  conviction,  be  fined  not  more  than  $5,000 
and  imprisoned  for  not  more  than  ten  years. 
Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession 
shall  be  deemed  sufficient  evidence  to  authorize 
conviction  unless  the .  defendant  explains  the  pos- 
session to  the  satisfaction  of  the  jury."  (21 
U.S.C.A.  174). 


CONTENTIONS  OF  APPELLANT. 

The  appellant  contends  that  his  conviction  on  the 
first  and  second  counts  of  the  indictment  should  be 
reversed  on  the  following  grounds : 

1.  The  alleged  insufficiency  of  the  evidence. 

2.  The  alleged  misconduct  of  the  Government 
fingerprint  expert. 

3.  The  alleged  failure  to  prove  venue. 


ARGUMENT. 

In  begimiing  this  discussion  appellee  invites  this 
Honorable  Court's  attention  to  the  accepted  rule  that 
the  verdict  of  the  jury  must  be  sustained  if  there  is 
substantial  evidence  taking  the  view  most  favorable  to 
the  Government  to  support  it,  Glasser  v.  United 
States,  315  U.S.  60,  80,  as  well  as  to  Rule  r)2(a)  of  the 
Federal  Rules  of  Criminal  Procedure,  which  reads  as 
follows : 

"Any   error,   defect,   irregularity   or  variance 

which  does  not  affect  substantial  rights  shall  he 

disregarded.'' 


I. 

THE  ALLEGED  INSUFFICIENCY  OF  THE  EVIDENCE. 

Appellant  contends  that  there  is  no  evidence  that  he 
sold,  dispensed  or  distributed  any  heroin,  in  violation 
of  the  Harrison  Narcotic  Act.  Since  the  statute  is  in 
the  disjunctive  the  Government  needs  only  prove  a 
sale  or  a  dispensing  or  a  distribution.  Miller  v.  United 
States,  CCA.  7,  53  F.  (2d)  316,  317. 

Appellant  also  contends  that  there  is  no  evidence 
that  he  fraudulently  concealed  or  facilitated  the  con- 
cealment of  any  heroin,  in  violation  of  the  Jones- 
Miller  Act.  Evidence  that  appellant  was  or  had  been 
in  possession  of  the  heroin  is  sufficient  to  sustain  a 
conviction  under  this  statute. 

Although  it  is  unnecessary  to  show  that  the  appel- 
lant had  possession  of  all  the  narcotics  mentioned  in 
the  indictment,  there  is  sufficient  evidence  to  sustain 
such  a  conclusion.  The  undisputed  testimony  shows 


that  all  of  the  twelve  envelopes  contained  80  per  cent 
heroin,  and  the  balance,  a  reducing  sugar  (Tr.  37-38), 
and  that  the  twelve  envelopes  were  of  the  same  size, 
length,  width,  color  and  appearance.  (Tr.  152.)  Thus, 
one  may  logically  conclude  that,  since  appellant 
handled  one  envelope  containing  narcotics,  he  handled 
them  all.  That  he  handled  one  envelope  containing 
narcotics  is  conclusively  shown  l)y  the  uncontradicted 
testimony  of  W.  Harold  Greene,  the  government 
finger-print  expert,  that  appellant  placed  his  finger- 
print on  the  envelope  when  he  held  it  in  his  hand  and 
when  it  contained  a  powdery  substance,  it  being  re- 
membered that  heroin  is  a  powdery  substance.  (Tr. 
264.)  Since  the  heroin  at  one  time  was  in  appellant's 
possession  and  shortly  thereafter  was  found  in  the  pos- 
session of  one  of  the  codefendants,  it  is  reasonable  to 
assume  that  either  api3ellant  dispensed  or  distributed 
the  narcotics  to  his  agent  who,  in  turn,  transferred  the 
narcotics  to  one  or  more  of  the  codefendants,  or  that 
appellant  transferred  them  to  one  of  the  codefendants, 
or  one  of  their  agents.  This  constitutes  a  violation  of 
the  Harrison  Narcotic  Act  as  set  forth  in  the  first 
count  of  the  indictment. 

Appellant  has  been  shown  by  overwhelming  evi- 
dence to  have  had  possession  of  the  heroin.  This  evi- 
dence is  fingerprint  evidence  and  a  fingerprint  identi- 
fication is  much  more  satisfactory  even  than  eyewit- 
ness identification.  In  Parker  v.  The  King,  14  C.L.R. 
681,  3  B.R.C.  68  (High  Court  of  Australia),  cited  in 
State  V.  Steffen  (Sup.  Ct.  of  Iowa),  230  N.W.  536,  it 
was  said: 


"A  fingerprint  is  therefore  in  reality  an  un- 
forgeable  signature.  That  is  now  recognized  in  a 
large  part  of  the  world." 

See  also 

United  States  v.  Kelly  (C.C.A.  2),  55  F.  (2d) 

67; 
Duree  v.   United  States   (C.C.A.  8),  297  Fed. 

70; 
Commonwealth    v.     Albright,     101     Sup.     Ct. 

(Penn.)  317; 
Grice  V.  State  (Crim.  App.  Ct.  Texas),  151  S.W. 

(2d)  211, 
and  cases  cited  therein. 

The  Jones-Miller  Act  does  not,  as  can  be  seen,  re- 
quire an  eyewitness  account  of  possession.  Possession 
may  'be  shown  b}^  circumstantial  evidence.  There  is  no 
stronger  evidence  of  this  kind  than  the  uncontradicted 
and  undis])uted  testimony  of  a  finger])rint  expert,  for 
in  a  sense,  fingerprint  evidence  is  "direct"  evidence. 
The  following  language,  therefore,  from  the  Jones- 
Miller  Act  is  sufficient  to  sustain  appellant's  convic- 
tion under  the  second  count  of  the  indictment : 

a*  *  *  Whenever  on  trial  for  a  violation  of  this 
section  the  defendant  is  shown  to  have  or  to  have 
had  j)ossession  of  the  narcotic  drug,  such  pos- 
session shall  ])e  deemed  sufficient  evidence  to 
authorize  conviction  unless  the  defendant  ex- 
plains the  possession  to  the  satisfaction  of  the 
jury."  (Italics  supi:)lied.) 

Appellant  contends  that  there  is  not  one  word  in 
the  evidence  that  vStoppelli  knew  the  codefendants,  or 
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saw  them,  or  talked  with  them,  or  was  connected  with 
them.  The  heroin  which  he  handled  is  the  connecting 
link  and  that  connecting  link  which  also  answers  ap- 
pellant's contention  that  he  was  never  in  California. 
The  nncontradicted  testimony  of  the  Government  fin- 
gerprint expert  is  not,  as  appellant  suggests,  a  thin 
thread  of  evidence,  giving  rise  only  to  the  barest  of 
suspicion,  but  in  truth  and  in  fact  is  that  conclusive 
type  of  evidence  which  destroys  not  only  any  vestige 
of  reasonable  doubt  but  also  any  possible  or  even 
fanciful  doubt.  Appellant  challenges  the  testimony  of 
the  fingerprint  expert  in  his  opening  brief.  Appel- 
lant's counsel  vigorously,  but  without  success,  chal- 
lenged the  fingerprint  expert  when  he  cross-examined 
him  lengthily  during  the  course  of  the  trial.  The  ap- 
pellant, however,  did  not,  during  the  course  of  the 
trial,  call  in  an  expert  of  his  o^^^l  to  testify  although 
he  had  the  opportunity  to  do  so;  his  comisel  was  fur- 
nished with  enlargements  of  the  known  i^rint,  and  the 
print  found  on  the  envelope  containing  narcotics. 
(Tr.  255-256.)  The  reason  is,  of  course,  obvious.  He 
laiew  that  any  expert  which  he  might  call  could  not 
shake  the  testimony  of  Mr.  Greene.  That  Mr.  Greene 
is  a  fingerprint  expert  can  not  be  challenged  in  the 
light  of  his  long  training  and  experience  in  this  field 
of  identification.  (Tr.  245-247.)  Appellant  argues,  on 
page  9  of  his  opening  brief,  that  the  testimony  of  Mr. 
Greene  is  nothing  more  than  '^ sheer  speculation".  The 
jury  found  otherwise,  and  its  decision  was  the  only 
one  it  could  have  properly  reached. 
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Appellant,  in  his  opening  brief,  in  support  of  his 
proposition  that  Appellate  Courts  have  reversed  con- 
victions where  the  evidence  was  much  stronger  than 
the  evidence  in  our  case  at  bar,  cites  the  following 
authorities : 

Ching  Wan  v.  United  States,  9th  Cir.,  35  F. 

(2d)  665; 
Morei  v.  United  States,  6th  Cir.,  127  F.   (2d) 

827,  836; 
Phili/aw  V.  United  States,  8th  Cir.,  29  F.  (2d) 

225,  227; 
Kassin  v.  Uyiited  States,  5th  Cir.,  87  F.   (2d) 
183,  184. 

Appellee  has  no  quarrel,  generally,  with  the  cor- 
rectness of  these  decisions.  These  decisions,  however, 
can  be  easily  distinguished  from  our  case  at  bar. 

In  Ching  Wan  v.  United  States,  supra,  a  codefend- 
ant  who  had  merely  driven  an  automobile  in  which  the 
defendant  transported  a  box  containing  narcotics  was 
convicted  of  facilitating  the  transportation  of  nar- 
cotics. This  Couii:.  properly  reversed  his  conviction 
for  insufficiency  of  evidence  l:)ecause  it  Avas  not  shown 
that  he  was  more  than  a  mere  "conduit"  and  there 
was  no  evidence  of  guilty  knowledge  on  his  part.  Here 
the  case  is  entirely  different.  The  appellant  insists 
that  there  is  nothing  but  suspicion  that  the  envelope 
herein  contained  heroin  at  the  time  the  fingerprint 
was  made.  Appellee  asserts  that  it  is  inherently  im- 
probable that  the  powdery  su'])stance  which  appellant 
handled  when  he  placed  his  fingerprint  on  the  en- 
velope was  anything  othei'  than  the  heroin  which  was 
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later  delivered  by  one  of  the  codefendants  to  the  un- 
dercover operative  in  Oakland.  What  is  inherently  im- 
probable, of  course,  under  the  law  may  be  completely 
disregarded.  In  re  Leslie,  119  Fed.  406,  408.  It  is,  how- 
ever, a  reasonable  inference  that  a  person  who  acts  as 
a  mere  '^conduit"  in  the  transportation  of  a  box  does 
not  know  its  contents,  as  it  is  also  a  reasonable  infer- 
ence that  a  defendant  who  handles  small  envelopes 
with  narcotics  in  them  has  guilty  knowledge  of  their 
contents. 

The  case  of  Morei  v.  United  States,  supra,  is  of 
little  assistance  to  the  appellant  herein,  because  the 
defendant  Evans,  whose  conviction  was  i*eversed,  was 
not  shown  to  have  had  possession  of  the  narcotics. 
Evans  was  mereh^  an  employee  of  one  of  the  defend- 
ants who  did  have  possession  of  the  narcotics  and,  as 
the  Appellate  Court  stated,  in  relation  to  his  activi- 
ties : 

"*  *  *  he  conducted  himself  exactly  the  same  as 
he  would  have  done  had  he  been  engaged  in  legiti- 
mate employment." 

In  this  case,  it  is  not  amiss  to  point  out  that  the  Ap- 
pellate Coui-t  reiterated  a  settled  rule  of  law  that ' '  im- 
justified  and  speculative  inferences"  must  be  laid 
aside.  This  language  strengthens  appellee's  assertion 
heretofore  made.  Certainly  any  suggestion  that  the 
powdery  substance  in  the  envelope,  when  the  appel- 
lant placed  his  fingerprint  thereon,  was  not  heroin, 
is  an  unjustified  and  speculative  inference,  which 
must  be  comi^letely  disregarded. 
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Appellant's  reliance  on  the  case  of  Philycm  v. 
United  States,  supra,  is  difficult  to  understand  unless 
it  was  done  for  the  purpose  of  reiterating  a  legal  prin- 
ciple about  which  there  is  no  dispute.  It  this  case  the 
defendant,  whoso  convictioi]  of  illegally  remo^nng  and 
concealing  untaxed  whiskey  was  reversed,  was  never 
shown  to  have  had  possession  of  the  contraband.  In 
setting  forth  the  grounds  for  its  rcA'ersal  of  the  con- 
viction, the  Appellate  Court  said,  at  page  227,  as  fol- 
lows : 

* 'There  is  no  direct  evidence  that  the  defendant 
had  anything  to  do  with  the  removal  or  conceal- 
ment. Tlie  most  that  could  l)e  said  is  that  the 
whisky  must  have  been  removed  by  some  one 
from  the  place  where  distilled.  The  only  evidence 
comiecting  the  defendant  with  the  charge  is  that, 
a  few  days  before  the  whisky  was  found,  he  said 
he  had  some  liquor  to  sell,  and  sold  some,  which 
he  obtained  from  this  house;  that  the  whisky 
was  found  in  a  house  located  on  a  plantation 
owned  by  him,  and  that  in  several  houses  located 
on  the  same  plantation  was  evidence  that  liquor 

had  at  some  recent  time  been  distilk^d  therein." 
******* 

u*  *  *  p'j.Qni  these  facts  it  is  just  as  probable 
that  the  liquor  was  removed  and  placed  in  the 
attic  of  this  house  by  some  i)erson  other  than  the 
defendant  as  that  it  was  removed  and  so  placed 
by  him. 

There  is  evidence  from  which  it  could  be  prop- 
erly assmned  that  tlie  defendant  owned  the  liquor 
found.  But  wherein  are  the  facts  from  which  a 
natural  inference  can  be  drawn  that  he  removed 
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it  or  concealed  it  after  removal,  unless  it  be  an 
assumption  based  upon  an  assumption?" 

Certainly  no  one  can  argue  that  it  was  just  as  prob- 
able that  the  fingerprint  on  the  envelope  containing 
the  heroin  belonged  to  some  person  other  than  the  ap- 
pellant, or  that  the  powdery  substance  in  the  envelope, 
when  appellant  placed  his  fingerprint  thereon,  was  a 
substance  other  than  heroin.  Accordingly,  appellant 
accomplished  nothing  when,  quoting  from  the  Philyaw 
case,  he  italicized  the  words  ^'an  assumption  based  on 
an  assumption". 

Appellant  relies  on  the  case  of  Kassin  v.  United 
States,  supra.  In  this  case  the  defendant  was  jointly 
indicted  with  several  others  for  misapplying  funds 
and  falsif3dng  records  of  a  national  bank,  and  for  con- 
spiracy to  misapply  these  funds  and  falsify  these 
records.  Appellee  is  in  complete  accord  with  the  legal 
principle  of  this  case,  as  set  out  at  page  12  of  ap- 
pellant's opening  brief,  but  the  factual  situation  in 
the  Kassin  case,  rendering  it  inapplicable  to  our  case 
at  bar,  may  be  clearly  shown  by  reference  to  this  lan- 
guage of  the  Appellate  Court  in  its  decision,  at  page 
185: 

'' Examining  and  appraising  these  circum- 
stances, individually  and  together,  by  the  rules 
governing  criminal  trials,  we  find  them  wholly 
wanting  in  probative  relevancy  and  force.  Ap- 
pellant's being  in  Florida  and  registering  under 
assumed  names  standing  alone  had  neither  logical 
nor  legal  relevancy  to  the  charge  for  which  he 
was  on  trial.  He  may  have  had  any  number  of  rea- 
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sons  for  his  presence  in  Florida,  and  for  his  con- 
duct there.  His  taking  out  of  a  deposit  hox  in 
the  bank  in  Florida,  still  under  an  assumed  name, 
'by  itself  had  absolutely  no  tendency  to  prove 
his  guilt.  Relevancy  is  not  supplied,  probative 
force  is  not  given  to  these  circumstances  by  the 
additional  proof  that  some  of  those  charged  with 
him  had  deposit  boxes  in  the  same  bank  and  some 
of  them  were  registered  at  the  same  hotels  at 
which  he  registered  at  or  about  the  same  time." 

Furtheimore,  the  Kassin  case  contains  the  follow- 
ing language,  at  page  184,  which  is  particularly  dam- 
aging to  the  appellant  herein : 

"Circumstantial  evidence  can  indeed  force  a 
chain  of  guilt  and  draw"  it  so  tightly  around  an 
accused  as  almost  to  compel  the  inference  of  guilt 
as  matter  of  law.  Again,  circumstantial  evidence 
may  forge  the  chain  and  draw  it  tight  by  legally 
justifiable,  rather  than  absolutely  compelling,  in- 
ferences." 

The  fingerprint  of  Stoppelli  on  the  envelope  contain- 
ing the  narcotics,  the  fact  that  he  handled  the  en- 
velope when  it  contained  a  powdery  substance,  the 
fact  that  heroin  is  a  powdery  substance,  the  fact  that 
all  of  the  12  envelopes  containing  the  narcotics  were 
of  the  same  kind  and  description,  the  fact  that  each 
envelope  contained  the  same  percentage  of  heroin 
and  the  same  percentage  of  a  reducing  sugar,  the  fact 
that  the  appellant  came  from  New  York,  the  fact  that 
there  is  evidence  that  the  narcotics  which  were  deliv- 
ered to  the  undercover  operative  in  Oakland  came 
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from  New  York,  the  fact  that  the  amount  of  narcotics 
involved  was  large,  the  fact  that  the  narcotics  were 
delivered  to  the  undercover  operative  by  a  codefend- 
ant  within  a  relatively  short  time  after  Stoppelli 
placed  his  fingerprint  on  one  of  the  envelopes — all  of 
these  facts  constitute  circumstantial  evidence  forg- 
ing a  chain  of  guilt  so  tightly  around  the  appellant  as 
to  almost  compel  the  inference  of  guilt  as  a  matter  of 
law. 

In  Pitta  V.  United  States,  164  F.  (2d)  601,  602,  this 
Honorahle  Coui't  said : 

"*  *  *.  Possession  of  any  sort  is  sufficient  to 
raise  the  presumption  and  to  place  upon  the  ac- 
cused the  burden  of  explaining  the  possession  to 
the  satisfaction  of  the  jury.  Ng  'Choy  Fong  v. 
United  States,  9  Cir.,  245  F.  305,  certioi-ari  denied 
245  U.S.  669,  38  S.  Ct.  190,  62  L.  Ed.  539;  Yee 
Hem  V.  United  States,  268  U.S.  178,  45  S.  Ct. 
470,  69  L.  Ed.  904.  The  aim  of  the  statute  is  to 
stamp  out  the  existence  of  narcotics  in  this  coun- 
try except  for  legitimate  medical  purposes.  Yee 
Hem  V.  United  States,  supra.  It  follows  that  the 
evidentiary  consequence  flowing  from  proof  of 
possession  was  here  operative."  (Italics  sup- 
plied.) 

That  full  force  and  effect  are  being  given  to  the 
avowed  purpose  of  Congress  to  wipe  out  the  illicit 
traffic  in  dangerous  drugs,  may  be  seen  by  reference 
to  countless  decisions  of  Appellate  Courts  upholding 
convictions  in  the  lower  Courts  under  the  Narcotic 
Statutes. 

See  Camou  v.  United  States,  276  Fed.  120,  in  which 
a  conviction  for  concealment  was  sustained  by  this 


17 


Honorable  Court,  where  the  primary  evidence  dis- 
closed that  the  defendant  had  keys  to  a  trunk  in  which 
the  narcotics  were  hidden. 

See  Pon  Wing  Quon  v.  United  States,  111  F.  (2d) 
751,  wherein  this  Court  held  that  proof  that  the  de- 
fendant placed  a  customs  label  on  a  trunk  containing 
opium  with  the  prolmhle  effect  of  preventing  customs 
inspection,  was  sufficient  proof  of  the  corpus  delioti 
to  authorize  the  admission  of  defendant's  confession. 

See  also  Bradnj  v.  United  States,  148  F.  (2d)  394, 
wherein  the  evidence  was  held  sufficient  hy  this  Court 
to  sustain  a  con^dction  of  defendant  and  his  wife  for 
receiving,  concealing  and  transporting  heroin,  where, 
immediately  prior  to  the  arrest  of  defendant's  wife, 
the  defendant  threw  the  package  containing  the  nar- 
cotics on  to  the  floor  of  a  public  garage. 

See  also  the  following  decisions  of  this  Honorable 
Coui-t : 

Sam  Wong  v.  United  States,  2  F.  (2d)  969; 
Rosenberg  v.  United  States,  13  F.  (2d)  369; 
Hooper  v.  United  States,  16  F.  (2d)  868; 
Borgfeldt  v.  United  States,  67  F.  (2d)  967; 
Wong  Chin  Pung  v.  United  States,  142  F.  (2d) 
57. 

In  view  of  the  foregoing,  and  particularly  in  light 
of  the  statutory  presumptions  arising  in  favor  of  the 
Government  under  the  Harrison  Narcotic  Act  and  the 
Jones-Miller  Act,  the  inescapable  conclusion  inevitabl}^ 
follows  that  on  the  hasis  of  the  fingerprint  (^Xpert's 
testimony  alone  the  evidence  is  sufficient  to  sustain  the 
verdict  of  the  jury  on  both  counts  of  the  indictment. 
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II. 

THE  ALLEGED  MISCONDUCT  OF  THE  GOVERNMENT 
FINGERPRINT  EXPERT. 

Appellant  complains  that  the  following  testimony 
given  by  W.  Harold  Greene,  the  Government  finger- 
print expert,  which  he  cites  at  pages  14  and  15  of  his 
opening  brief,  depnved  him  of  a  fair  trial : 

1.  "Q.  Now  how  did  you  come  to  that  con- 
clusion that  the  print  on  the  envelope  is  the  print 
that  belonged  to  John  Stoppelli,  the  defendant? 

A.  We  have  a  national  book,  every  distiict 
supervisor  in  the  country,  in  the  Narcotics  Bu- 
reau, has  a  national  book  published  by  the  Nar- 
cotics Bureau,  all  of  the  major  kno\vn "  (Tr. 

254.) 

2.  '^A.  In  my  opinion  he  grasped  it  this  way 
(indicating),  which  would  be  the  natural  way  for 
placing  something  in  the  envelope  with  the  right 
hand  and,  after  all,  men  of  experience  of  that 
type "  (Tr.  265.) 

Appellant  assumes  from  the  first  answer  of  Mr. 
Greene  that  the  jury  inferred  that  appellant  was  a 
major  known  narcotic  peddler.  No  such  inference  is 
warranted.  As  a  matter  of  fact,  it  appears  that  not 
even  the  trial  judge  received  such  an  impression  as 
may  be  seen  by  reference  to  his  remarks  made  at  the 
time  the  appellant,  a  five-time  convicted  felon,  re- 
quested his  release  on  bail  pending  appeal : 

'^I  know  nothing  about  this  particular  defend- 
ant other  than  that  what  has  been  shown  in  the 
trial  of  the  case."  (Tr.  380.) 

''Do  vou  have  that  record?"  (Tr.  381.) 
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Counsel  for  api^ellant  suggests  in  his  opening  brief 
that  the  prosecuting  attorney  admonished  his  own 
witness.  The  record  will  show  that  this  is  not  correct. 
All  he  said  to  Mr.  Greene  at  that  juncture  was:  "Just 

a   minute,   pardon  me "    It  was   counsel   for  tlie 

appellant  who  did  the  admonishing,  and  after  such  ad- 
monishment by  him  the  Court  instructed  the  jury: 

"Yes.  I  first  instruct  the  witness  to  confine  his 
answers  to  questions.  Don't  go  beyond  the  scope 
of  the  question  asked  by  counsel.  I  strike  the  an- 
swer this  witness  just  made  in  so  far  as  he  made 
an  answer,  and  I  instruct  the  jury  to  entirely  dis- 
regard the  answer  which  I  have  just  stricken 
from  the  record.  Any  and  all  matters  that  are 
stricken  from  the  record  must  be  entirely  disre- 
garded by  the  jury.  Proceed."  (Tr.  254.) 

It  is  highly  significant  that  Mr.  Greene  used  the 
phrase  ''all  of  the  major  known "  (italics  sup- 
plied) and  not  the  phrase  of  all  the  major  known , 

giving  rise  to  the  inference  that  the  words  "major 
known"  were  to  ])e  followed  1)y  these  words: 
other  law  enforcement  officials  who  likewise  had 
the  national  book.  This,  however,  is  only  conjec- 
ture on  the  part  of  the  appellee,  but  conjecture  more 
logical  and  compelling  than  the  sheer  mifounded  spec- 
ulation indulged  in  by  counsel  for  the  appellant  as  to 
what  inference  the  jury  actually  drew  from  Mr. 
Greene's  remarks. 

In  this  connection,  appellee  calls  attention  to  the 
following  remarks  addressed  by  the  trial  judge  to 
counsel  for  appellant  at  the  time  he  denied  appellant's 
renewed  motion  for  the  mistrial,  remarks  which  con- 


20 


vincingly  destroyed  any  argument  made  by  the  appel- 
lant that  Mr.  Greene's  unfinished  answer  deprived  aj)- 
pellant  of  a  fair  trial : 

''The  Court.  It  might  be  anything.  Don't  you 
think  that  we  have  got  to  assume  that  a  jury  of 
twelve  men  and  women  who  are  sworn  to  try  the 
case  solely  upon  the  evidence  and  upon  the  in- 
structions of  the  Court  that  when  the  Court  spe- 
cifically, definitely  instructs  that  jury  to  entirely 
disregard  a  statement  of  that  kind,  having  in 
mind  the  statement  is  merely  something  you  have 
to  stretch  to  a  conclusion  that  is  not  expressed  by 
the  witness — don't  we  have  to  assume  that  a 
jury  is  going  to  perform  that  solemn  obligation 
in  determining  the  guilt  or  innocence  of  a  de- 
fendant as  the  law  request  them  to  determine 
it?"  (Tr.  303.) 

"The  Court.  He  did  not  necessarily  say,  or 
the  inference  is  not  necessarily  drawn,  that  he 
was  referring  to  the  major  known  dealers  in  nar- 
cotics. The  major  known  sources  of  narcotics,  the 
major  kno^vn  methods  of  distribution,  sale,  and 
so  forth — ^we  do  not  know  what  he  had  in  his 
mind,  and  I  do  not  think  that  sort  of  statement 
is  sufficient  to  warrant  a  court  in  declaring  a  mis- 
trial. I  think  the  matter  has  been  eradicated  in 
the  instruction  I  have  given  to  this  jury,  and  I 
am  going  to  assume  that  the  jury  is  composed  of 
twelve  fair  and  impartial  men  and  women  with 
a  conscientious  determination  to  do  their  duty 
as  they  should  do  it.  The  motion  for  a  mistrial 
will  not  be  granted."  (Tr.  305.) 

These  remarks  of  the  trial  judge  are  all  the  more  com- 
pelling when  it  is  realized  that  no  statement  or  sug- 
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gestion  was  ever  made  by  Mr.  Greene,  or  anyone  else, 
in  the  presence  of  the  jury  as  to  what  were  the  con- 
tents of  the  ])ook  in  question. 

Appellant  complains  in  his  'brief,  as  hereinabove 
indicated,  about  this  phrase  spoken  l)y  Mr.  Greene: 
''men  of  experience  of  that  type".  These  words,  when 
taken  in  conjunction  with  the  rest  of  the  answer,  in- 
dicate nothing  more,  perhaps,  than  the  fact  that  ap- 
pellant might  be  skilled  in  the  art  of  placing  things 
in  envelopes.  As  a  matter  of  fact,  the  phrase  would  not 
necessarily  have  to  refer  to  appellant.  Certainly  there 
is  nothing  in  Mr.  Greene's  answer  to  even  remotely 
suggest  that  the  appellant  was  a  man  with  criminal 
propensities,  or  that  he  was  skilled  in  the  art  of 
handling  narcotics.  Had  counsel  for  the  appellant  not 
interrupted  the  direct  examination  of  Mr.  Greene 
with  the  question,  "What  fashion  was  that?",  the 
prosecution,  after  Mr.  Greene  had  answered  counsel 
for  the  appellant,  might  not  have  asked  the  next 
question  which  elicited  the  answer  to  which  ap- 
pellant now  takes  exception.  (Tr.  265.)  Further- 
more, if  there  was  any  possible  error  on  this  score, 
the  Court's  cautionary  instruction  to  the  jury,  when 
the  remark  was  ordered  stricken  (Tr.  266),  and  his 
instruction  in  this  regard  when  he  gave  his  final  charge 
to  the  jury  (Tr.  356),  was  sufficient  to  cure  that  error. 
(Tr.  266.)  That  the  appellant  himself  thought  very 
little  of  the  incident  may  'be  seen  by  a  careful  reading 
of  the  transcrii)t  of  record  which  discloses  that,  after 
his  original  brief  objection,  he  never  mentioned  the 
matter  again,  ]iot  even  when  he  renewed  his  motion 
for  a  mistrial,  nor  when  he  moved  for  a  judgment  of 
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acquittal,  nor  when  lie  moved  for  a  new  trial.  The 
first  inkling  the  prosecution  received  that  appellant 
was  taking  a  very  serious  view  of  this  latter  remark 
of  Mr.  Greene  was  when  he  read  it,  couched  in  ex- 
tremely sharp  language,  in  appellant's  opening  brief. 

Appellant  now,  for  the  first  time,  complains,  at 
pages  16  and  17  of  his  opening  brief,  of  certain  state- 
ments made  by  the  prosecuting  attorney  in  his  open- 
ing address  to  the  jury.  How  the  appellant  can  say 
that  these  remarks  are  prejudicial  and  ''shocking", 
is  beyond  understanding,  when  a  reading  of  the  fol- 
lowing applicable  statute  shows  them  to  be  a  correct 
statement  of  the  law: 

"Principals 

(a)  Wlioever  commits  an  offense  against  the 
United  States,  or  aids,  abets,  counsels,  commands, 
induces,  or  procures  its  commission,  is  a  prin- 
cipal. 

(b)  Whoever  causes  an  act  to  be  done,  which 
if  directly  performed  by  him  would  be  an  olfense 
against  the  United  States,  is  also  a  princii^al  and 
punishable  as  such."  (18  U.S.C.A.  2.) 

In  support  of  his  contention  that  the  remarks  of 
Mr.  Greene  constituted  reversible  error,  and  that  no 
cautionary  instructions  of  the  Coui-t  could  cure  what 
he  considers  to  be  error,  the  aijpellant  relies  on  the 
following  cases  wherein  the  convictions  were  re- 
versed : 

Kotteakos  v.  United  States,  328  U.S.  750,  764, 

765; 
Hatcheft  v.  United  States,  293  Fed.  110  (should 
be  page  1010) ; 
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Smith  V.   United  States,  9th  Cir.,  10  F.   (2d) 

787,  788; 
Gold  V.  United.  States,  2nd  Cir.,  26  P.  (2d)  185, 

186; 
United  States  v.  Dressier,  7th  Cir.,  112  F.  (2d) 

972,    977    and    978,    citing   Boyd   v.    United 

States,  142  U.S.  450; 
Middleton  v.  United  States,  8th  Cir.,  49  F.  (2d) 

538,  540; 
Sang  Soon  Sur  v.  United  States,  9tli  Cir.,  167 

F.  (2d)  431,432,  433; 
Temjjleton  v.   United  States,  6th  Cir.,  151  F. 

(2d)  706,  707,  708. 

Appellee  does  not  challenge  the  correctness  of  these 
decisions.  Appellee,  however,  says  of  these  decisions, 
as  of  the  other  cases  heretofore  cited  by  appellant,  that 
the  factual  situations  therein  are  not  analogous,  or 
even  slightly  comparable,  to  the  factual  situation  in 
our  case  at  bar. 

In  the  case  of  Kotteakos  v.  United  States,  supra, 
the  defendants  were  charged  with  conspiracy  to  vio- 
late the  National  Housing  Act.  The  Supreme  Court, 
at  page  763,  after  citing  Weiler  v.  United  States,  323 
U.S.  606,  611,  to  the  effect  that  it  is  not  the  Appellate 
Court's  function  to  detennine  guilt  or  innocence,  held 
in  substance  that  it  was  prejudicial  in  the  light  of 
the  trial  Court's  instructions  to  join  unconnected 
conspiracies  into  a  general  conspiracy  charge,  and, 
commenting  on  the  ''harmless  error"  statute,  held 
that  the  error  was  fatal.  The  Supreme  Court, 
however,   at  page   769,   citing  Bollenhach  v.    United 
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States,  326  U.S.  607,  613,  seemed  to  suggest  that  if 
the  jury  had  not  been  misled  by  the  misdirection  of 
the  trial  Court  and  the  circumstances  of  this  compli- 
cated case,  their  decision  might  have  been  otherwise. 
See  also  Berger  v.  United  States,  295  U.S.  78,  re- 
ferred to  in  the  majority,  as  well  as  in  the  dissenting, 
opinions. 

In  Hatchett  v.  United  States,  supra,  over  objection 
of  counsel,  testimony  was  elicited  from  the  arresting 
officer  by  the  presecution  that  the  defendant,  who  was 
on  trial  for  larceny,  had  his  picture  in  the  ''rogues' 
galler}^",  indicating  that  he  was  a  man  of  criminal 
propensities. 

In  Smith  v.  United  States,  sujira,  a  narcotic  case, 
the  defendant,  on  being  asked  his  occupation  by  the 
prosecution  and  on  replying  that  his  business  was 
selling  sandwiches,  was  then  asked  that,  outside  of 
that  occupation,  was  he  not  engaged  in  another  lousi- 
ness. After  the  defendant  replied  in  the  negative,  the 
prosecution,  in  rebuttal,  called  witnesses  who  testi- 
fied that  the  defendant's  business  was  that  of  selling 
drugs.  The  Court  in  its  instruction  charged  the  jury 
that  this  rebuttal  evidence  as  to  the  occupation  of  the 
defendant  was  to  be  regarded  only  as  affecting  his 
credibility.  The  Appellate  Coui*t  held  that  the  defend- 
ant's statement  that  his  business  was  selling  sand- 
wiches should  have  ended  the  matter,  and  that  the 
effect  of  the  rebuttal  testimony  was  to  show  arrest  for 
crimes  independent  of  that  for  which  he  was  on  trial, 
which  error  was,  of  coui'se,  not  cured  by  the  errone- 
ous instruction  of  the  trial  judge. 


25 


In  Gold  V.  United  States,  supra,  also  a  narcotic 
case,  the  conviction  rested  entirely  on  the  testimony 
of  an  informer  and  two  accomplices  who  had  pleaded 
guilty.  The  Ap])ellate  Court,  taldng  note  of  the  weak- 
ness of  such  testimony,  reversed  the  conviction  on  the 
ground  tJiat  the  prosecution  had  '^trapped"  the  trial 
Coui't  into  admitting  incompetent  evidence.  In  this 
connection  the  Appellate  Court  said,  at  page  186: 

''The  doctrine  of  completing  proof  has  no  ap- 
plication. We  regard  the  prosecuting  attorney's 
effort  to  bring  in  the  story  of  what  the  taxi  driver 
said  to  ITiggins  as  highly  improper.  He  must  have 
known  what  Higgins  would  say,  and  he  must  have 
realized  that  it  was  incompetent,  or  he  would  have 
attempted  to  bring  it  out  on  the  direct  examina- 
tion of  Higgins.  Bringing  it  out  on  cross-examina- 
tion trapped  the  court  into  admitting  incompetent 
testimony,  which  he  would  at  once  have  recog- 
nized as  incompetent,  had  the  question  been  asked 
on  direct.  We  cannot  sanction  such  practice;  nor 
can  we,  on  the  facts  of  this  case,  feel  confident 
that  the  error  had  no  effect  upon  the  jury's  ver- 
dict." 

In  United  States  v.  Dressier,  supra,  the  defendant 
was  tried  and  convicted  of  kidnapping,  and  sentenced 
to  'be  electrocuted.  In  this  case  the  Appellate  Court 
stated  that  the  only  serious  question  presented  for  its 
consideration  arose  out  of  the  erroneous  admission  in 
evidence  of  two  cards  which  carried  the  fingerprints 
of  the  defendant.  These  exhibits  were  identified  and 
offered  solely  as  fingeiprints  and  were  admitted  in 
evidence  as  fingerprints.  When  they  were  received  in 
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evidence,  iiei flier  the  pi'osecutiori  nor  the  defendant's 
counsel  was  aware  that  on  the  reverse  side  of  each 
card  was  a  criminal  record  of  the  defendant.  In  con- 
cluding that  the  conviction  should  be  reversed,  the  Ap- 
pellate Court  said,  in  part,  as  follows : 

''The  net  result  of  the  .iury's  having  access  to 
the  criminal  history  of  defendant  Avas  that  the 
jury  was  informed  that  the  defendant  had  l^een 
convicted  of  the  crime  of  rdbbery  and  had  been 
sentenced  to  imprisonment  for  a  term  of  ten 
years ;  that  he  had  been  arrested  on  the  charge  of 
violating  the  Dyer  Act,  18  U.S.C.A.  §408:  that 
he  had  been  arrested  on  the  charge  of  rape  and 
on  some  other  charge  designated  as  'Unlawful  F. 
to  A.  P.  in  St.  of  Okla.'  'The  jury  also  learned 
that  there  was  a  criminal  record  on  file  in  the 
U.  S.  Bureau  of  Investigation,  Department  of 
Justice.  The  foregoing  information  was  before  the 
jury  during  their  deliberations  in  the  jury  room 
without  any  instruction  or  direction  by  the  court, 
and  we  are  not  free  to  conjecture  that  the  mem- 
bers of  the  jury  were  conscious  of  any  limitations 
or  restrictions  upon  their  use  of  it. 

It  is  not  questioned  by  the  government  that  the 
information  conveyed  to  the  jury  under  the  head- 
ing 'Criminal  History'  on  each  card  was  inad- 
missible and  should  not  have  been  permitted  to 
go  to  the  jury.  The  Grovernment  does  contend, 
however,  that  the  cause  of  defendant  was  not 
prejudiced  by  the  consideration  of  such  infonna- 
tion  by  the  jury."  (Page  977.) 

"If  the  only  question  before  the  jury  had  been 
that  of  guilt  or  innocence,  we  believe  that  the  de- 
fendant's confession  and  his  own  testimony  on 
the  witness  stand  were  sufficient  to  render  harm- 
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less  the  consideration  of  the  information  fur- 
nished by  the  'criminal  history.'  The  confession 
and  testimony  of  defendant  constituted  a  detailed 
statement  of  what  amounted  to  a  plea  of  guilty  to 
the  charge  of  kidnaping.  Obviously  it  would  be 
an  irrational  conclusion  to  assume  that  the  jury 
was  influenced  to  any  extent  in  finding  the  de- 
fendant guilty  l)y  the  'criminal  history'  wlien  the 
defendant  had  frankly  admitted  the  commission 
of  all  the  acts  which  constituted  guilt  under  the 
kidnaping  statute.  But  different  considerations 
are  involved  in  appraising  the  effect  of  the  'crim- 
inal history'  upon  the  minds  of  the  jurors  while 
they  were  engaged  in  deciding  whether  the  death 
penalty  should  be  recommended.  The  decision  of 
that  question  called  for  an  exercise  of  discretion 
and  an  evaluation  of  any  mitigating  circmn- 
stances.  It  w<as  the  duty  of  the  jury  to  determine 
whether  the  defendant  in  view  of  all  the  circum- 
stances surrounding  the  commission  of  the  crime, 
merited  the  death  penalty.  In  respect  to  the  issue 
of  guilt  or  innocence  of  the  defendant  the  jury 
was  bound  by  strict  law  to  return  a  verdict  of 
guilty  if  it  foimd  tliat  the  defendant  had  com- 
mitted certain  acts;  while  in  exercising  its  privi- 
lege of  recommending  imposition  of  the  death 
penalty  the  jury  was  not  bound  l)y  strict  rules 
of  law  'but  acted  on  its  appraisal  of  the  character 
of  the  conduct  of  the  defendant  as  evidenced  by 
his  acts  which  were  related  to  the  commission  of 
the  crime  with  which  he  was  charged."  (Italics 
supplied.)  (Pages  979,  980.) 

From  this  language  it  may  be  reasonably  concluded 
that  if  this  were  not  a  case  involving  the  death  pen- 
alty, the  conviction  would  not  have  been  reversed. 
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In  Middleton  v.  United  States,  supra,  the  Appellate 
Court  reiterated  the  rule  that  where  there  has  been 
substantial  error  it  can  not  be  cured  by  the  Court's 
instruction  to  the  jury  to  disregard  it,  although  this 
holding  seems  to  conflict  with  the  contrary  intima- 
tion in  the  Dressier  case.  In  the  Middleton  case,  the 
defendant,  who  was  convicted  of  conspiracy  with  other 
defendants  to  transport  and  possess  intoxicating 
liquor,  on  being  asked  whether  he  had  ever  been  con- 
victed of  certain  misdemeanors,  answered,  over  ob- 
jection, that  he  had  been,  in  the  United  States  Court, 
on  three  occasions  of  selling  liquor,  and  further  ad- 
mitted that  he  had  been  fined  for  such  violations.  Al- 
thougli  the  Court  afterward,  on  its  own  motion,  with- 
drew this  testimony  and  instructed  the  jury  to  disre- 
gard it,  the  Appellate  Court  held,  as  above  indicated, 
that  the  cautionary  instructions  of  the  Court  could 
not  cure  the  error  arising  out  of  the  violation  of  the 
settled  rule  that  such  questions  must  be  limited  to  con- 
victions for  felony,  infamous  crimes,  or  crimes  involv- 
ing moral  turpitude.  It  should  be  pointed  out,  how- 
ever, that  the  decision  in  this  case  was  rendered  ])rior 
to  the  time  that  the  Supreme  Court,  in  Berger  v. 
United  States,  supra,  at  page  82,  put  an  end  to  the 
rule,  formerly  existing,  that  "error  being  sliown, 
prejudice  must  be  presumed",  and  firmly  established 
"the  more  reasonable  rule  that  if,  upon  examination 
of  the  entire  record,  substantial  prejudice  does  not 
appear,  the  error  must  be  disregarded  as  harmless". 

In  Sang  Soon  Sur  v.  United  States,  supra,  citing 
Berger  v.  United  States,  supra,  this  Honorable  Court, 
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in  reversing  a  conviction  for  income  tax  evasion  where 
there  was  read  into  the  e^ddence,  over  objection,  a 
statement  given  by  the  defendant  to  an  Internal  Reve- 
nue Agent  that  he  had  been  arrested  several  times  and 
also  convicted  of  a  narcotic  violation,  indicated  that 
to  warrant  reversal  the  error  must  be  glaring  and  ob- 
viously harmful.  In  this  decision,  while  stating  that 
evidence  of  the  character  complained  of  had  been  held 
to  be  of  such  a  prejudicial  character  that  cautionary 
instruction  on  the  part  of  the  trial  Court  to  disregard 
it  could  not  cure  its  harmful  effect,  this  Honorable 
Court,  howevei*,  did  not  say  that  had  such  a  caution- 
aiy  instruction  l)een  given  in  this  case,  its  decision 
would  have  been  the  same. 

In  Templeton  v.  United  States,  supra,  a  liquor  law 
violation  case,  the  defendant  and  his  ali])i  witnesses, 
over  objection,  in  response  to  the  question  of  the  pros- 
ecutor whether  they  were  related  to  a  notorious  boot- 
legger, answered  in  the  affirmative.  In  properly  re- 
versing the  conviction  the  Appellate  Court  stated,  at 
page  708 : 

u«  *  *  '\;Yifj|out  any  foundation  in  fact  for  show- 
ing such  a  connection,  this  testimony  tended  to 
connect  appellant,  who  was  charged  with  a  viola- 
tion of  the  liquor  laws,  with  Carter,  a  reputed 
criminal  of  the  same  type.  Had  it  not  been  ad- 
mitted the  defense  of  an  alibi  would  have  had  a 
basis  sufficient  to  justify  the  jury  in  returning  a 
verdict  of  not  guilty." 

It  is  highly  significant  that  in  the  cases  cited  by  ap- 
pellant, with  exceptioTi  of  the  Middlcton  case,  tlic  trial 
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Court,  either  failed  to  give  the  jury  the  correct  in- 
struction, as  in  the  Smith  case,  or  to  chxrify  a  multi- 
tude of  legal  complexities,  as  in  the  Kotteakos  case,  or 
to  give  any  instructions  whatsoever  in  the  remaining 
cases.  That  a  proper  cautionary  instruction,  in  the  ab- 
sence of  exceptional  circumstances,  cures  error,  is  su})- 
ported  by  the  overwhelming  weight  of  authority.  This 
principle  was  clearly  stated  in  Rcfmis  v.  Vnited  States 
(CCA.  6),  291  Fed.  501,  510,  certiorari  denied  263 
U.S.  717: 

"The  general  rule  is  that  where  evidence  er- 
roneously admitted  is  withdrawn  from  the  con- 
sideration of  the  jury  by  the  direction  of  the  pre- 
siding judge,  such  direction  cures  any  error  which 
may  have  been  committed  by  its  introduction. 
Throckmorton  v.  Holt,  180  U.S.  552,  567,  21  Sup. 
Ct.  474,  45  L.  Ed.  663;  Hopt  v.  Utah,  supra; 
Pemisylvania  Co.  v.  Roy,  102  U.S.  452,  26  L.  Ed. 
141.  It  is  also  true  that  in  exceptional  instances 
the  withdrawal  of  evidence  improperly  admitted 
does  not  cure  the  error,  iDut  this  does  not  appear 
to  be  such  a  case." 

To  the  same  effect,  see  the  decision  of  this  Honor- 
able Court  in  Metzler  v.  United  States,  64  F.  (2d)  203, 
207,  208. 

In  Looker  v.  United  States,  (CCA.  2),  240  Fed. 
933,  935,  the  Court,  after  also  citing,  among  others, 
the  cases  of  Hopt  v.  Utah,  120  U.S.  430,  and  Throck- 
morton V.  Holt,  180  U.S.  552,  made  this  compelling 
pronouncement : 

"It  is  only  when  e^ddence  unlawfully  admitted 
is  of  such  apparent  w^eight,  and  so  prejudicial  in 
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effect,  that  the  judicial  warning  against  it  seems 
light  and  unavailing  by  comparison,  that  the 
error  remains  uncured." 

In  United  States  v.  Maggio  {Q.Q.K.  3),  126  F.  (2d) 
155,  159,  certiorari  denied  316  U.S.  686,  a  liquor  case 
in  which  incompetent  evidence  was  introduced,  over 
objection,  and  later  stricken  and  the  jury  told  to  dis- 
regard it,  the  Appellate  Court,  in  interpreting  the 
''harmless  error"  statute,  said: 

''A  witness  testified,  over  objection,  that  Cic- 
cone  rented  a  house  in  Asbury  Park  where  he  in- 
tended to  install  a  still.  After  it  became  clear 
tliat  the  testimon}^  as  to  the  rental  of  the  Asbury 
Park  house  would  not  be  connected  by  the  gov- 
ernment with  any  of  the  charges  in  the  indictment 
the  trial  court  ordered  the  testimony  stricken  and 
instructed  the  jury  to  disregard  it.  *  *  *  We 
think  that  in  view  of  the  action  of  the  trial  court 
the  effect  of  the  wrongful  admission  of  this  evi- 
dence was  not  such  as  to  substantially  affect  the 
rights  of  the  defendant  Ciccone.  Beyer  v.  United 
States,  supra,  and  Thompson  v.  United  States, 
supra,  relied  upon  by  the  defendants  are  not  ap- 
posite, however,  for  m  neither  was  an  effort  made 
to  eradicate  the  eff'ects  of  the  inadmissible  testi- 
mony." (Italics  supplied.) 

In  United  States  v.  Zeoli  ('CCA.  3),  170  F.  (2d) 
358,  360,  wherein  the  defendant  sought  reversal  "upon 
the  ground  that  an  experienced  Government  witness 
presented  hearsay  testimony  after  having  been  cau- 
tioned by  the  Oouri",  the  Appellate  Court  refused 
such  reversal  on  the  ground  that  the  "statements  of 
the  witness  definitely  were  not  of  a  nature  to  create 
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an  ineradicable  prejudice  in  the  minds  of  the  jury". 
(Italics  supplied.) 

In  Jarabo  v.  United  States  (CCA.  1),  158  F.  (2d) 
509,  515,  a  case  in  which  the  defendant  was  convicted 
of  a  ^dolation  of  the  White  SlaA'e  Traffic  Act,  the  Ap- 
pellate Court,  in  refusing-  to  reverse  the  conviction, 
indicated  in  the  following  language  the  curative  ef- 
fect of  the  proper  cautionary  instructions: 

''His  principal  criticisms  of  the  prosecuting  at- 
torney are  that  on  one  occasion  he  referred  to  a 
woman  who  had  l)een  photographed  by  tJie  ap- 
pellant as  one  of  his  'victims',  and  that  in  cross- 
examining  one  of  the  appellant's  medical  experts 
he  undertook  to  show  that  the  expert  had  testified 
in  court  a  great  many  times  and  on  several  oc- 
casions his  testimony  had  not  been  believed.  Upon 
objection  the  prosecuting  attorney  immediately 
substituted  'persons  or  subjects'  for  '^dctims'  and 
as  soon  as  the  court .  discerned  the  trend  of  the 
cross-examination  of  the  medical  expert  it 
promptly  prevented  its  continuance.  Certainly 
what  was  said  and  done  by  the  prosecuting  at- 
torney was  not  so  serious  that  we  can  conclude 
that  the  corrective  actions  taken  were  futile.  On 
the  contrary  it  seems  to  us  that  such  prejudice 
as  the  conduct  of  the  prosecuting  attorney  may 
have  engendered  was  completely  cured. 

The  appellant  also  comj^lains  that  certain  wit- 
nesses interjected  irrelevant  and  prejudicial  com- 
ments into  their  answers.  Typical  examples  are 
the  remarks  of  the  woman  who  testified  in  suj)- 
port  of  the  charges  laid  in  count  one  that  'I 
thought  he  was  a  real  good  looy  but  never  thought 
that  he  was  the  kind  he  is',  and  'He  has  ruined 
my  life.'   Since  the  court  below  repeatedly  ad- 
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monished  the  witness  not  to  make  such  remarks, 
and  since  at  the  time  they  were  made  instructed 
the  jury  to  disregard  them  we  think  any  preju- 
dice they  may  have  aroused  was  adequately  erad- 
icated. At  least  we  can  not  say  in  the  light  of  the 
entire  record  that  the  remarks  were  so  highly 
prejudicial  that  the  measures  taken  could  not 
have  been  effective  so  that  as  a  result  the  appel- 
lant should  he  given  a  new  trial. 

It  will  suffice  to  say  in  summary  that  a  careful 
consideration  of  all  the  instances  of  alleged  un- 
fairness at  the  trial  viewed  both  individually  as 
isolated  events  and  collectively  for  their  cumu- 
lative effect,  con^dnces  us  that  guarding  against 
the  'Magnification  on  appeal  of  instances  which 
were  of  little  importance  in  their  setting'  (Glasser 
V.  United  States,  315  U.S.  60,  83,  62  S.  Ct.  457, 
471,  86  L.  Ed.  680,  and  cases  cited)  we  cannot  con- 
clude that  the  api)el]ant  has  been  denied  a  fair 
and  impartial  trial."    (Italics  supplied.) 

See  also,  ' 

Holsman  v.  United  States  (CCA.  9),  248  Fed. 

193,  196,  certiorari  denied  249  U.S.  600; 
Ginsberg  v.   United  States   (CCA.  5),  96  F. 

(2d)  433,436; 
United  States  v.  Ginshurg   ('CCA.  7),  96  F. 

(2d)  882,885; 
Utley  V.  United  States  (CCA.  9),  115  F.  (2d) 

117,  119; 
Hilliard  v.   United  States   (C.CA.  4),  121  F. 

(2d)  992,  998,  certiorari  denied  314  U.S.  627 ; 
United  States  v.  Amorosa  (CCA.  3),  167  F. 

(2d)  596,  598. 
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To  summarize:  The  remarks  of  the  fingerprint  ex- 
pert were  not  error.  If  assuming  arguendo,  they  were, 
the  effect  upon  the  jury  could  only  be  slight,  and  the 
error  was  cured  by  the  cautionary  instructions  of  the 
trial  Court.  To  paraphrase  the  words  of  the  Supreme 
Court,  in  Glasser  v.  United  States,  315  U.S.  60,  83, 
as  cited  in  Jaraho  v.  Um'ted  States,  supra,  the  appel- 
lant herein  has  magnified  on  appeal  instances  which 
were  of  little  importance  in  their  setting. 


III. 

THE  ALLEGED  FAILURE  TO  PROVE  VENUE. 

What  is  venue? 

Rule  18  of  the  Federal  Rules  of  Criminal  Procedure 
provides  the  answer : 

^'Except  as  otlierivise  permitted  by  statute 
or  by  these  rules,  the  prosecution  shall  be  had  in 
a  district  in  which  the  offense  was  committed,  but 
if  the  district  consists  of  two  or  more  divisions 
the  trial  shall  be  had  in  a  division  in  which  the 
offense  was  committed."  (Italics  supplied.) 

The  first  time  that  counsel  for  the  appellant  spe- 
cifically urged  the  proposition  that  there  was  a  total 
failure  of  proof  of  venue  to  establish  jurisdiction  of 
the  United  States  District  Court  for  the  Northern 
District  of  California  was  in  his  amended  statement 
of  points  on  appeal.  (Tr.  426.)  (/ounsel  suggests  that 
the  proper  venue  and  place  of  trial  for  the  substantive 
offenses  of  which  Stoppelli  was  convicted  was  the 
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Southern  District  of  New  York,  and  not  the  Northern 
District  of  California. 

Appellee  wonders  whether  this  as  a  tacit  admission 
by  appellant  that  he  committed  the  violations  in  the 
Southern  District  of  New  York.  Appellant  argues 
that  in  order  to  sustain  his  conviction  the  Court  would 
necessarily  have  to  infer  that  he  had  possession  of  the 
envelope  with  the  heroin  in  the  Northern  District  of 
California,  and  that  it  would  also  have  to  infer  that 
there  was  heroin  in  the  envelope,  which,  to  use  his 
exact  words,  ' 'would  be  nothing  but  an  inference  based 
upon  an  inference".  Counsel  for  appellant  apparently 
has  confused  the  term  "inference  based  ui)on  an  in- 
ference" for,  in  effect,  he  is  saying  that  the  prosecu- 
tion is  not  permitted  to  esta])lish  separate  elements  of 
the  crime  by  circumstantial  evidence,  which  ]Josition 
is,  of  course,  untenable.  Appellee  does  not,  as  appel- 
lant says,  have  to  presuppose  that  appellant  had  pos- 
session of  the  heroin,  because  the  evidence  is  con- 
clusive in  this  regard.  Fui-thermore,  it  should  be  re- 
peated that  a  juiy  has  a  right  to  strongly  l^elieve 
that  where  a  package  with  a  large  amount  of  narcotics 
is  found  in  California,  and  Stoppelli's  fingerprint  is 
on  one  of  the  envelopes  containing  the  narcotics,  either 
Stoppelli,  or  one  of  his  agents,  was  in  California,  and 
if  his  agent  was  in  California,  then  he  is,  of  course, 
bound  by  the  acts  of  his  agent.  The  only  possible  ex- 
planation that  could  l)e  given  is  that  the  narcotics 
were  stolen  from  Stoppelli.  This  might  relieve  him 
of  prosecution  for  selling,  dispensing  or  distribut- 
ing narcotics   under  the   Harrison   Act,   but   not   of 
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prosecution  under  the  Jones-Miller  Act,  and  if  it  were 
conclusively  shown  that  the  narcotics  were  stolen  from 
Stoppelli  when  he  was  in  New  York,  then  he  could 
be  prosecuted  in  New  York,  but  no  such  proof  was  of- 
fered, and  for  an  obvious  reason.  Stoppelli  does  not 
show  such  proof  because  he  wishes  to  relieve  himself 
of  criminal  responsibility  in  New  York,  as  well  as  in 
California.  Appellant,  having  failed  to  produce  evi- 
dence that  the  heroin  was  stolen  from  him  in  New 
York,  or  that  he  was  not  in  California  at  the  time  the 
heroin  was  passed  to  the  midercover  operative,  or 
within  a  four-week  period  prior  thereto,  appellee,  in 
view  of  the  evidence  herein  and  in  reliance  on  the  pre- 
sumptions arising  out  of  possession,  asserts  that  venue 
has  been  clearly  established.  This  question  was  con- 
sidered in  Mullaney  v.  United  States,  82  F.  (2d)  638, 
in  which  case  this  Honorable  Court,  at  page  641, 
clearly  stated  the  prevailing  rule  which  is  binding  on 
the  appellant  herein : 

'^This  Court  expressly  held,  in  Casey  v.  United 
States,  20  F.  (2d)  752,  that  the  presumption  con- 
tained in  the  statute  extended  also  to  venue.  This 
was  proved  on  appeal  Id.,  276  U.S.  413,  48  S.  Ct. 
373,  72  L.  Ed.  632.^' 

Appellant  has  mentioned  this  case  and  this  quota- 
tion on  page  25  of  his  opening  brief  but  he  argues] 
that  this  Honorable  Court  did  not  mean  to  say  what  it! 
actually  said.  In  effect,  he  argues  that  this  Court! 
wrongfully  interpreted  the  decision  in  Casey  v\ 
United  States  (CCA.  9),  20  F.  (2d)  752,  as  ap- 
proved on  appeal  by  the  Supreme  Court  in  276  U.S.] 
413.  It  goes  without  saying  that  counsel  for  the  ap-j 
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pellant  has  erroneously  analyzed  these  decisions,  de- 
cisions which  have  never  been  overruled,  and  which, 
to  say  the  least,  state  the  rule  of  law  binding  on  the 
Courts  in  the  Ninth  Circuit.  Furthermore,  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  has 
asserted  the  same  rule  in  Acuna  v.  United  States,  74 
F.  (2d)  359,  360,  a  decision  referred  to  by  this  Hon- 
orable Court  in  the  Mullavey  case.  In  the  Acima  case, 
the  Appellate  Court,  in  affirming  a  conviction  for  il- 
legal purchase  of  narcotics  under  the  Harrison  Act 
wherein  there  was  no  evidence  of  the  place  of  the 
alleged  purchase,  after  holding  that  the  conviction 
must  rest  on  the  defendant's  possession  of  the  un- 
stamped })ottle  containing  12  grains  of  morphine, 
aided  by  the  presumption  set  forth  in  the  statute, 
said  as  follows: 

u*  *  *  rpj^g  statutor}^  presumption  is  not  arbi- 
trary or  unreasonable  or  without  any  logical 
basis.  Persons  ordinarily  do  not  and  cannot  make 
morphine,  but  get  it  most  often  by  buying  it. 
If  it  is  found  in  an  unstamped  container,  there 
is  some  probability  that  it  was  acquired  im- 
stamped.  The  possessor  best  knows  how  and 
where  he  got  it,  and  the  statute  affords  him  full 
opportunity  to  show  the  truth.  The  prima  facie 
presumption  indeed  is  only  a  means  of  putting 
the  burden  of  proof  on  him  as  to  matters  within 
his  peculiar  knowledge,  and  there  is  nothing  new 
or  unreasonable  in  doing  that.  But  it  is  specially 
urged  that  venue  cannot  he  presumed,  and  it  was 
so  held  at  first  under  this  statute.  The  Supreme 
Court  in  Casey  v.  United  States,  276  U.S.  413, 
48  S.  Ct.  373,  72  L.  Ed.  632,  referred  to  these  de- 
cisions and  disapproved  them,  affirming  the  hold- 
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ing  in  (CCA.)  20  F.  (2d)  752,  that  verme  could 
he  so  estahUshed  and  that  Congress  must  have 
intended  the  presumption  to  cover  the  place  of 
purchase  as  well  as  the  fact  of  purchase,  since 
there  was  tlie  same  difficulty  of  proof  of  each  to 
the  prosecution,  and  the  same  facility  to  the  ac- 
cused of  showing  the  truth  if  the  presumption 
was  in  any  case  incorrect."    (Italics  supplied.) 

The  appellant,  in  attem])ting  to  minimize  the  ter- 
rific impact  which  the  Casey  and  Mullaney,  as  well 
as  the  Acuna,  decisions  have  had  upon  his  fruitless 
efforts  to  extricate  himself  from  the  predicament  in 
which  he  deservedly  finds  himself,  is  able  only  to  cite 
the  following  three  cases: 

Brightman  v.  United  States,  8th  Cir.,  7  F.  (2d) 

532; 
Vernon  v.  United  States,  146  Fed.  121 ;  j 

United  States  v.  Jones,  7th  Cir.,  174  F.   (2d)  ^ 
747,  748,  749. 

These  cases,  as  will  be  seen,  are  either  clearly  dis- 
tinguishable from  our  case  at  bar,  or  are  in  conflict 
with  the  prevailing  rule. 

In  Brightman  v.  United,  States,  supra,  in  reversing 
a  conviction  for  unlawful  purchase  of  narcotics  in 
violation  of  the  Harrison  Narcotic  Act,  where  there 
was  no  evidence  as  to  where  the  narcotics  had  been 
purchased,  the  xippellate  Court  lield  that  there  was 
no  ''rational  connection  between  the  fact  of  posses- 
sion of  morphine  in  the  Western  District  of  Okla- 
homa and  the  fact  of  the  purchase  of  it  in  that  same 
district  as  to  make  the  former  prima  facie  evidence 
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of  the  latter".  In  Casey  v.  United  States,  supra,  the 
defendant  relied  on  the  decision  in  the  Brightman 
case,  but  without  success,  for,  as  has  already  been 
pointed  out  in  the  Acuna  case,  the  Supreme  Court 
disapproved  this  earlier  decision.  In  the  Brightman 
case,  it  was  also  suggested  that  the  presumption  of 
venue  arising  out  of  possession  could  not  be  constitu- 
tionally ui)held,  citing  Veryion  v.  United  States,  141 
Fed.  121,  from  which  latter  case  appellant  also  quoted 
in  his  opening  brief,  at  page  27.  This  Honorable 
Court,  however,  in  the  Mullaney  case,  also  considered 
this  constitutional  ol),iection  and  found  it  to  be  with- 
out merit,  citing,  in  support  thereof,  the  Casey  case, 
as  well  as  its  decision  in  Hooper  v.  United  States,  16 
F.  (2d)  868,  and  cases  cited  therein. 

The  case  of  United  States  v.  Jones,  supra,  likewise 
gives  the  appellant  little  comfort,  for  in  this  case 
there  was  no  evidence  to  show  that  either  the  defend- 
ant or  the  narcotics  was  ever  found  in  the  district 
wherein  the  offense  was  laid.  It  is  interesting  to  note 
that  the  Appellate  Court,  in  the  Jones  case,  cited  as 
authority,  among  others,  the  Brightman  and  Vernon 
cases,  supra,  which  decisions,  as  above  indicated,  no 
longer  recite  the  prevailing  rule.  The  Jones  case  also 
holds  that  a  motion  for  a  judgment  of  acquittal  pre- 
serves the  objection  as  to  lack  of  venue,  even  though 
the  specific  question  was  not  urged  upon  the  lower 
Court  during  the  course  of  the  trial.  That  there  is 
some  authority  to  the  contrary  may  be  seen  by  ref- 
erence to  the  case  of  Fleitas  v.  United  States  (C.C.A.- 
5),  40  F.  (2d)  636,  wherein  it  is  intimated  by  the  Ap- 
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pellate  Court,  citing,  among  others,  the  case  of  Casey 
V.  United  States,  supra,  that  in  asking  for  a  judg- 
ment of  acquittal  the  attention  of  the  Court  should 
be  specifically  directed  to  the  alleged  insufficiency  of 
proof  of  venue.  But,  regardless  of  whether  or  not  a 
motion  for  a  judgment  of  acquittal  preserves  the 
question  of  the  alleged  failure  to  prove  venue,  where 
it  is  not  specifically  urged,  this  fact  could  not  possibly 
affect  the  result  in  our  case  at  bar.  Appellant,  in  his 
opening  brief,  has  quoted  the  following  language,  in 
the  case  of  United  States  v.  Jones,  but  appears  to 
have  completely  ignored  its  import: 

''Venue  does  not  have  to  be  proved  by  direct 
and  positive  evidence.  If,  upon  the  whole  evidence 
it  may  reasonal)ly  be  inferred  that  the  crime  was 
committed  where  the  venue  was  laid,  that  is  suf- 
ficient. ' ' 

Perhaps  the  appellant  was  also  unaware  of  the  sig- 
nificance of  these  additional  words  in  the  decision  of 
the  Appellate  Court,  which  immediately  follow  the 
language  hereinabove  set  out,  but  which  appellant 
has  omitted  in  his  opening  brief: 

''However,  venue  will  not  be  inferred  from  proof 
that  the  acts  constituting  the  crime  were  com- 
mitted upon  certain  streets,  where  the  city  mthin 
which  the  streets  are  located  is  not  identified. 
The  court  will  not  take  judicial  notice  that  the 
streets  referred  to  in  evidence  are  in  any  cer- 
tain town." 

In  this  connection  attention  is  also  directed  to  an- 
other decision  of  the  United  States  Court  of  Appeals 
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for  the  Seventh  Circuit,  in  United  States  v.  Karavias, 
170  F.  (2d)  968,  970,  wherein  it  was  declared: 

''The  general  rule  governing  proof  of  venue  is 
that  there  need  be  no  positive  testimony  that  the 
violation  occurred  at  a  specific  place,  but  that  it 
is  sufficient  if  it  can  be  concluded  from  the  evi- 
dence as  a  whole  that  the  act  was  committed  at 
the  place  alleged  in  the  indictment.  George  v. 
United  States,  1942,  75  U.S.  App.  D.C.  197,  125 
F.  (2d)  559;  People  v.  Allegretti,  1920,  291  111. 
364,  126  N.E.  158;  People  v.  Reynolds,  1944,  322 
111.  App.  300,  54  N.E.  (2d)  850,  and  cases  cited. 
And,  as  stated  by  this  Court  in  Wallace  v.  United 
States,  7  Cir.,  1917,  243  F.  300,  306,  'venue,  like 
any  other  fact,  may  be  shown  by  evidence,  direct, 
indirect  or  circumstantial'." 

That  there  has  been  a  confusion  on  the  part  of 
counsel  for  defendants  as  to  the  definition  of  venue 
may  be  seen  by  reference  to  this  language  in  Cooper 
V.  United  States  (C.C.A.-5),  91  F.  (2d)  195,  198, 
199,  cited  with  approval  in  Palmero  v.  United  States 
(CC.A.-l),  112  F.  (2d)  922,  at  page  926: 

"  'The  constitutional  pi'o visions  as  to  venue  in 
Article  3,  §2,  and  in  the  Sixth  Amendment,  re- 
quire trial  where  "the  crime  shall  have  been 
committed",  not  where  the  accused  was  when 
the  crime  was  committed.'  " 

The  presumption  of  venue  arising  out  of  possession 
under  the  Harrison  Narcotic  Act  and  the  Jones-Miller 
Act,  which,  as  above  indicated,  has  been  expressly 
approved  in  the  MuUafiey,  Casey  and  Actma  cases, 
and  authorities  cited  therein,  finds  sanction  in  Rule 
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18  of  the  Federal  Rules  of  Criminal  Procedure,  supra, 
which  defines  venue.  Rule  18  recites  that,  where  per- 
mitted by  statute,  a  prosecution  may  be  had  in  a 
district  other  than  where  the  offense  was  committed. 
Title  18  U.S.C.A.  2,  supra,  is  such  a  statute,  provid- 
ing, in  effect,  that  one  who  aids  in  the  commission 
of  an  offense,  or  causes  the  commission  of  an  offense, 
regardless  of  where  he  may  be  at  the  time  the  of- 
fense is  actually  committed,  even  if  outside  the  terri- 
torial limits  of  the  United  States,  is  held  accountable 
in  the  place  where  the  crime  is  laid.  In  Ford  v.  United 
States,  273  U.S.  593,  623,  the  Supreme  Court  asserted 
the  rule  as  expressed  by  John  Bassett  Moore,  then 
Judge  of  the  Permanent  Court  of  International  Jus- 
tice, while  he  was  Assistant  Secretary  in  the  State 
Department : 

*'The  principle  that  a  man  who  outside  of  a 
coimtry  wilfully  puts  in  motion  a  force  to  take 
effect  in  it  is  answerable  at  the  place  where  the 
evil  is  done,  is  recognized  in  the  criminal  juris- 
prudence of  all  coimtries.  And  the  methods  which 
modern  invention  has  furnished  for  the  perform- 
ance of  criminal  acts  in  that  manner  has  made 
this  principle  one  of  constantly  gromng  impor- 
tance and  of  increasing  frequency  of  application.'' 

The  Appellate  Court,  in  Palmero  v.  United  States, 
supra,  at  pages  924,  925  referring  to  the  case  of  Ford 
V.  United  States,  said: 

''It  is  clear,  then,  that  there  was  an  'importation' 
or  'bringing  in'  of  the  opium  when  the  S.  S. 
Exeter  entered  the  territorial  waters  of  the 
United  States,  and  a  concealment  of  the  same. 
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Under  the  statute  impoi^tation  and  bringing  in 
of  the  opium  and  concealment  of  the  same  there- 
after are  distinct  violations.  Appellants  aided 
and  abetted  the  commission  of  both  of  these  of- 
fenses. Krench  v.  United  States,  6  Cir.,  42  F. 
(2d)  354.  While  it  is  true  that  the  appellants 
were  outside  the  jurisdiction  of  the  trial  Court 
during  the  time  tlie  opium  was  imported  or 
brought  in  and  concealed,  they  may  be  convicted 
of  aiding  and  abetting  if  tlie  court  has  jurisdic- 
tion of  them  at  the  time  of  the  trial." 

In  passing  judgment  on  our  case  at  bar  it  must  be 
ever  kept  bi  mind  that  heroin  is  a  proscribed  drug 
(Tr.  37),  finding  its  only  outlet,  with  rare  exception, 
in  the  illicit  market.  There  is  a  clear  distinction  which 
must  necessarily  be  drawn  between  those  articles 
which  are  inherently  evil  and  those  articles  which 
possibly  may  have  legitimate  use.  In  Direct  Sales 
Co.  V.  United  States,  319  U.S.  703,  710,  the  Supreme 
Court,  in  commenting  on  this  distinction,  pointedly 
said: 

u*  *  *  rpjjg  difference  is  like  that  between  toy 
pistols  or  hunting-rifles  and  machine  guns.  All 
articles  of  commerce  may  be  put  to  illegal  ends. 
But  all  do  not  have  inherently  the  same  suscep- 
tibility to  harmful  and  illegal  use.  Nor,  by  the 
same  token,  do  all  embody  the  same  capacity, 
from  their  very  nature,  for  giving  the  seller 
notice  the  buyer  will  use  them  unlawfully.  Gang- 
sters, not  hunters  or  small  boys,  comprise  the 
normal  private  market  for  machine  guns.  So 
drug  addicts  furnish  the  normal  outlet  for  mor- 
phine which  gets  outside  the  restricted  channels 
of  legitimate  trade. 
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Now,  it  is  true  that  there  are  facts  that  have 
come  out  during  the  course  of  the  trial,  and  if 
the  Court  finds  this  is  too  broad  an  allegation,  I 
would  now  request  the  right  to  amend  to  make  the 
pleadings  conforai  to  the  proof  as  having  been  pre- 
sented to  the  Court. 

The  Court:  Your  whole  theory  is  based  on  a 
proposition  of  law  which  I  haven't  yet  examined, 
but  I  gather  from  your  remarks  during  the  trial 
that  irrespective  of  Young  Brothers  and  the  author- 
ity it  may  or  may  not  have  granted  to  its  tug 
captain  or  allowed  the  tug  captain  to  display,  even 
though  unauthorized,  that  you,  in  point  of  law,  be- 
lieve Young  Brothers  can  be  eliminated  from  the 
picture  entirely,  as  tliey  are  not  in  the  picture  you 
drew  in  your  pleadings,  and  we  look  solely  to  the 
barge. 

Mr.  Quinn  :     Yes,  sir. 

The  Court :     Or  the  tug. 

Mr.  Quinn:     Yes,  sir. 

The  Court :  Whereas  Mr.  Collins,  if  I  understand 
his  position  correctly,  undertakes  the  defense  by 
running  his  line  in  such  a  way  that  he  is  tiying, 
perhaps  has  successfully  shown  that  this  was  wholly 
imauthorized  and  that  Young  [2()4]  Brothers  is  not 
liable;  but  he  doesn't  seem  to  me  to  get  to  the  point 
of  meeting  you  on  your  tug  issue. 

Mr.  Quinn:  I  might  point  out  that  Mi*.  Col- 
lins would  be  entirely  correct,  if  we  had  brought 
a  suit  in  i^crsonam,  that  there  is  no  doubt,  if  it 
were  unauthorized,  we  would  be  barred.  In  fact 
this  is  a  suit  in  rem. 
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True,  Young  Brothers  came  is  as  a  claimant, 
but  the  liability  tried  is  the  liability  of  the  Kolo. 

The  leading  case  on  that  is  The  China,  which 
is  an  old  case ;  but  you  will  find  the  admiralty  cases 
are  largely  old  ones.  The  China,  7  Wall  53 ;  17  Law. 
Ed.  67.  I  am  sorry,  your  Honor,  1868.  And  that  was 
the  case  where  the  American  authorities  first  split 
from  the  English  authorities  on  this  question;  and 
that  was  the  case  of  compulsory  pilotage  where  the 
vessel  was  required  by  law  to  take  a  pilot  and  had 
no  choice,  could  not  direct  his  actions ;  the  pilot  was 
negligent,  and  the  question  before  the  Court  was: 
Could  the  vessel  be  held  liable  under  those  circum- 
stances? Held,  so  long  as  the  person  is  in  lawful 
possession  of  the  vessel,  he  may  render  the  vessel 
liable. 

There  is  an  article  in  19  Harv.  L.  R.  445,  Respon- 
deat Superior  in  Admiralty, — I  take  it  that  is  ex- 
actly what  Mr.  Collins  is  relying  on,  that  there  can 
be  no  respondeat  superior  in  this  case. — which  is 
quoted  in  Robinson  on  Admiralty,  page  365,  that 
'' liability  in  rem  has  no  connection  with  the  law 
of  [265]  master  and  servant,  or  with  the  maxim 
respondeat  superior. ' ' 

It  has  then  been  carried  that  a  charterer,  if  the 
Court  please,  having  no  authority  whatsoever  from 
the  owner  to  do  anything  except  imder  contract, 
handling  his  own  operations,  which  might  be  one 
single  trip  or  voyage  from  Honolulu  to  Hilo  to 
carry  certain  goods  and  back  and  turn  the  vessel 
over — en  route  the  captain  selected  by  the  charterer 
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in  California,  with  no  one  in  the  immediate  vicinity; 
near  the  body  was  a  gun,  but  not  close  enough  for  the 
deceased  to  have  shot  himself;  on  removing  the  bullet 
from  the  l^ody  of  the  dead  man  a  ballistic  check  es- 
tablished that  it  was  fired  from  the  nearby  gun ;  there- 
after it  was  determined  that  the  gun,  and  the  finger- 
print on  the  gun,  belonged  to  John  Doe,  who  lived  in 
New  York.  Assuming  that  no  evidence  was  intro- 
duced by  the  prosecution  to  show  that  John  Doe  was 
ever  in  California,  or  that  he  ever  had  any  connection 
directly  or  indirectly  with  the  deceased,  and  assuming 
further,  that  John  Doe  offered  no  testimony  in  his 
own  behalf,  would  not  the  fact  that  it  Avas  his  gun 
which  took  the  life  of  the  deceased  be  a  sufficiently 
strong  circumstance  from  which  the  jury  could  rea- 
sonably infer  that  he  committed  the  homicide? 

A  situation  analogous  to  the  example  just  men- 
tioned may  be  found  in. the  case  of  People  v.  Frank 
Jones  (Sup.  Ct.  App.  Div.  N.Y.),  12  N.Y.S.  (2d)  635; 
leave  to  appeal  denied  281  N.Y.  887;  22  N.E.  767. 
The  factual  situation,  as  stated  by  the  Appellate 
Court,  at  page  636,  is  as  follows : 

"On  the  night  of  October  21,  1937,  the  business 
house  of  the  Parish  Oil  Company  of  Parish, 
Oswego  County,  New  York,  was  broken  into,  the 
safe  was  blown  and  one  dollar  in  United  States 
currency  was  taken  from  the  safe.  The  fact  that 
a  burglary,  with  all  the  concomitant  circum- 
stances of  such  a  crime,  had  been  committed  was 
self  evident.  The  only  clue  to  the  perpetrator  of 
the  crime  was  a  fingerpiint  left  upon  the  door  of 
the  safe.  *  *  * 
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The  people's  testimony  was  purely  circum- 
stantial. It  consisted  of  the  fact  that  the  place 
had  been  broken  into,  the  safe  had  been  blowTi  and 
looted  of  one  dollar  in  United  States  currency 
and  that  a  fingerprint  had  been  left  upon  the 
door  of  the  safe.  To  connect  the  defendant  with 
the  fingei'print  left  upon  the  safe  the  state  called 
two  fingerprint  experts,  who  testified  that  they 
had  compared  the  known  fingerprints  of  the  ac- 
cused with  the  fingerprint  left  upon  the  safe  and 
they  gave  it  as  their  opinion  that  the  fingerprint 
on  the  safe  was  identical  with  the  known  finger- 
print of  the  middle  finger  of  the  accused's  left 
hand.  The  jieople  also  established  that  the  pris- 
oner did  not  have  lawful  access  to  and  had  not 
been  at  the  place  burglarized  under  such  circum- 
stances that  the  presence  of  the  fingerprint  upon 
the  door  of  the  safe  could  be  accounted  for  upon 
any  hypothesis  of  his  innocence.  No  other  testi- 
mony tending  to  connect  the  defendant  with  the 
commission  of  the  crime  was  given.  The  defend- 
ant did  not  testify  in  his  own  behalf  nor  did  he 
attempt  to  prove  an  alibi  or  to  show  that  the 
fingerprint  on  the  safe  was  not  his,  or,  if  it  was 
his,  to  account  for  its  presence  upon  the  safe. 
The  case  was  submitted  to  the  jury  in  a  fair  and 
comprehensive  charge  to  which  no  exception  was 
taken.  The  court  left  it  to  the  jury  to  say 
whether  or  not  the  fingerprint  on  the  safe  was 
that  of  the  defendant.  The  jury  found  that  it 
was  and  returned  a  verdict  of  guilty  as  charged 
in  the  indictment." 

In  affirming  defendant's  conviction  for  burglary  and 
larceny,  the  Appellate  (^ourt  concluded,  at  page  640: 
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''The  fingerprints  shown  on  the  enlarged  prints 
are  clear  and  distinct  and,  with  the  aid  of  the 
expert  testimony,  prove  beyond  a  reasonable 
doubt  that  tlie  fingerprint  found  on  the  safe  was 
made  by  the  middle  finger  of  the  defendant's  left 
hand.  Expert  testimony  in  aid  of  these  prints, 
was  proper.  Marion  v.  B.  G.  Coon  Construction 
Co.,  216  N.Y.  178,  182,  110  N.E.  444.  In  the 
absence  of  evidence  showing  either  that  the  fin- 
gerprint found  U])on  the  safe  was  not  that  of  the 
defendant  or,  if  it  was,  that  it  was  placed  there 
innocently,  the  jury  w^ere  justified  in  finding  that 
the  defendant  was  tlie  guilty  party  and  that  he 
committed  the  crimes  charged  beyond  a  reason- 
able doubt.  The  weight  to  be  given  to  the  testi- 
mony relative  to  the  fingerprints  was  for  the  jury 
and  not  for  the  coui-t.  People  v.  Roach,  supra, 
215  N.Y.  page  605,  109  N.E.  618." 

In  its  opinion,  the  Appellate  Court  likewise  cited, 
with  approval,  the  case  of  Parker  v.  The  King,  supra, 
and  in  connection  with  this  case  said  as  follows : 

''We  have  for  re^dew  the  interesting  question 
whether,  when  the  only  evidence  of  identity 
against  an  accused  person  depends  upon  the  re- 
semblance between  fingerprints,  such  evidence  is 
sufficient  to  support  a  con^dction.  This  precise 
question,  so  far  as  we  can  discover,  has  never 
been  passed  upon  l)y  the  courts  of  this  state  but 
it  was  before  the  Pligh  Court  of  Australia  in  1912 
on  an  application  for  leave  to  appeal  to  that  court 
from  a  judgment  of  conviction  rendered  in  the 
Supreme  Court  of  Victoria  in  Parker  v.  The 
King,  14  C.L.R.  Austr.  681,  British  Ruling  Cases 
Vol.  3  page  68.  The  defendant  was  tried  and  con- 
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victed  on  a  charge  of  })reaking'  into  a  shop  and 
stealing  therefrom  the  contents  of  a  safe.  The 
only  evidence  against  him  depended  upon  a  com- 
parison of  one  of  several  fingerprints  found  on  a 
bottle  which  was  in  the  shop  tvith  a  print  of  the 
middle  finger  of  Parker's  left  hand  taken  while 
he  was  in  jail,  l^he  court  in  denying  the  applica- 
tion said  at  page  69 : 

'Signatures  have  been  accepted  as  evidence 
of  identity  as  long  as  they  have  been  used.  The 
fact  of  the  individuality  of  the  corrugations  of 
the  skin  on  the  fingers  of  the  human  hand  is 
now  so  generally  recognized  as  to  require  very 
little,  if  any,  evidence  of  it,  although  it  seems 
to  be  still  the  practice  to  offer  some  expert  evi- 
dence on  the  point.  A  fingerprint  is  therefore 
in  reality  an  imf  org  cable  signature.  That  is 
now  recognized-  in  a  large  part  of  the  world, 
and  in  some  parts  has,  I  think,  been  recognized 
for  many  centuries.  It  is  certainly  now  gen- 
erally recognized  in  England  and  other  parts 
of  the  English  dominions.  If  that  is  so,  there 
is  in  this  case  evidence  that  the  prisoner's  sig- 
nature was  found  in  the  place  which  was 
broken  into,  and  was  found  under  such  circum- 
stances that  it  could  only  have  been  impressed 
at  the  time  when  the  crime  was  committed.  It 
is  impossible  under  those  circumstances  to  say 
there  was  no  evidence  to  go  to  the  jury.'  " 
(Italics  supplied.) 

Here  are  instances  of  convictions  on  the  basis  of  a 
single  fijigerprint  found  at  the  scene  of  the  crime, 
eonvietions  secured  unaided,  as  is  appellee  herein,  by 
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the  presumption  of  guilt,  including  venue,  arising  out 
of  unlawful  possession  of  narcotics. 

In  drawing  this  argument  to  a  close,  appellee  par- 
ticularly^ calls  the  attention  of  this  Honorable  Court 
to  the  case  of  United  States  v.  Perillo,  et  al.  (CCA- 
2),  164  F.  (2d)  645,  a  case,  incidentally,  in  which 
Stoppelli,  the  appellant  in  our  case  at  bar,  was  in- 
dicted, but  not  tried,  and  in  which  a  co-defendant, 
Joseph  Venetucci,  sought  reversal  of  his  conviction 
of  violating  the  Jones-Miller  Act,  on  the  ground  that 
the  only  evidence  to  connect  him  with  the  unlawful  en- 
terprise was  a  single  fingerprint  of  his  found  on  one 
of  two  packages  of  heroin  contained  in  a  paper  bag. 
In  this  case,  the  codefendant  Venetucci,  as  did  the 
appellant  in  our  case  at  bar,  complained,  in  the  lan- 
guage of  the  over-worked  phrase,  that  he  was  con- 
victed "on  an  inference  based  on  an  inference".  The 
Appellate  Court  brushed  this  contention  aside  by  say- 
ing: 

''We  find  no  occasion  to  discuss  the  abstract 
proposition  as  to  when  an  inference  is  not  a  per- 
missible one  because  another  inference  removes  it 
too  far  from  established  fact." 

The  Court  did  find  that  there  was  some  additional 
evidence,  namely,  the  testimony  of  an  informer,  which 
implicated  the  appealing  defendant,  and  accordingly 
did  not  pass  on  the  proposition  whether  or  not  the 
fingerprint  alone  was  sufficient  to  sustain  the  convic- 
tion. A  careful  reading  of  this  opinion  supports  the 
intimation,  however,  that  the  Api3ellate  Court  would 
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have  ruled  in  the  Government's  favor  on  the  basis  of 
the  fingerprint  evidence  alone. 

Finally,  the  attention  of  this  Honorable  Court  is 
called  to  the  fact  that  approximately  eleven  ounces  of 
a  deadly  druo-,  heroin,  was  sold  to  an  undercover  agent 
of  the  United  States,  in  Oakland,  California,  for  ap- 
proximately $10,000.00.  All  who  had  anything  to  do 
with  the  transaction,  including  Stoppelli,  are  equally 
guilt}^  Only  Stoppelli  has  appealed.  This,  of  course, 
is  his  right,  and  no  one  challenges  that  right,  but  he 
cannot  escape  his  liability  by  vigorously  protesting, 
as  he  does,  without  ])asis  in  law,  logic  or  fact,  that  the 
evidence  is  insufficient  to  support  his  conviction,  that 
the  fingerprint  expert  committed  prejudicial  error, 
and  that  the  presumptions  of  guilt,  including  venue, 
arising  out  of  unlawful  possession  of  narcotics  some- 
how cannot  possibly  be  made  to  apj^ly  to  him. 


CONCLUSION. 

The  Court  below,  out  of  what  appellee  respectfully 
suggests  was  an  overabundance  of  caution,  granted  the 
appellant  herein  his  motion  for  a  new  trial  on  the  con- 
spiracy count  of  the  indictment,  basing  its  ruling 
primarily  on  the  ground  that  the  presum^Dtions  of  guilt 
arising  out  of  unlawful  possession  of  narcotics  are  not 
applicable  to  a  charge  of  conspiracy  to  ^dolate  the 
Narcotic  Statutes.  (Tr.  417.) 

Appellee  respectfully  submits  that  it  would  be  a 
grave  miscarriage  of  justice  to  free  the  appellant,  who, 
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acting  behind  the  scenes,  sent  others  forth  to  do  his 
infamous  work.  The  reversal  of  appellant's  convic- 
tion, it  is  also  respectfully  submitted,  would  be  an  in- 
vitation to  men  like  him  to  continue  to  use  others  to 
earn  wealth  for  themselves  without  running  the  risk 
of  ha\dng  to  pay  the  price  of  criminal  responsibility 
for  their  traffic  in  human  misery.  The  Congress,  act- 
ing for  the  people,  by  inserting  in  the  law  the  presump- 
tions of  guilt  arising  out  of  unlawful  possession  of 
narcotics,  showed  that  no  such  result  was  intended. 
This  Honorable  Court,  by  its  decisions,  has  lent 
strength  to  the  determination  of  our  lawmakers  to 
make  it  extreme]}'  costly  to  one's  liberty  to  in  any  way 
become  illegally  involved  in  the  narcotic  traffic,  par- 
ticularly when  it  is  for  profit. 

In  view  of  the  foregoing,  it  is  respectfully  urged 
that  the  appellant's  con^dction  on  the  first  and  second 
counts  of  the  indictment  should  be  affirmed. 

Dated,  San  Francisco,  California, 
February  6, 1950. 

Frank  J.  Hennessy, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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THE  KEY  TO  THE  ERROR  IN  THE  PROSECUTION'S  REPLY 
BRIEF  IS  THE  ERRONEOUS  BELIEF  THAT  THERE  IS  NO 
PRESUMPTION  OF  INNOCENCE  IN  NARCOTIC  CASES  BUT 
ONLY  A  PRESUMPTION  OF  GUILT. 

The  prosecution's  reasoning  is  founded  upon  a 
fundamental  error  when  it  says  at  page  32  of  its 
brief : 

'"The  Congress,  acting  for  the  people,  hy 
inserting  in  the  law  the  presumption  of  guilt  aris- 
ing out  of  unlawful  possession  of  narcotics 


*  *  *ff 


The  provisions  of  the  law  do  no  more  than  create 
a  prima  facie  case  when  there  is  legal  and  actual  proof 
of  possession  of  narcotics  and  make  it  proof  of  mi- 
lawful  possession.  There  is  nothing  in  these  laws 
which  destroys  the  presumption  of  innocence. 


This  prima  facie  evidence  rule  does  not  mean  that 
every  possible  thing-  or  fact  connected  with  a  narcotic 
case  is  to  be  interpi-eted  only  as  consistent  Avith  guilt. 
If  there  are  facts  which  can  reasonably  be  interpreted 
in  favor  of  innocence,  such  interpretation  must  be 
given.  I 

Example:  The  prosecution's  reasoning  is  that  be- 
cause eleven  other  envelopes  are  of  the  same  type  it 
nuist  be  presumed  that  Stoppelli  handled  the  other 
eleven  also.  There  is  no  evidence  that  the  envelopes 
were  of  a  peculiar  kind  or  type.  It  is  apparent  from 
looking  at  the  envelopes  that  they  are  of  a  kind  that 
can  be  bought  in  San  Diego,  California,  New  York 
City,  Tampa,  Florida  or  Seattle,  Washington  and  in 
numerous  stores  in  each  location.  That  fact  is  there- 
fore just  as  logically  consistent  with  Stoppelli 's  in- 
nocence of  handling  the  eleven  other  envelopes,  as 
with  guilt.  The  court  must  reach  those  conclusions 
of  fact  which  are  logically  consistent  with  innocence. 

The  prosecution  in  every  instance  I'easons  that  all 
facts  are  to  be  interpreted  onlj^  as  proving  guilt. 

Another  example  of  the  prosecution's  reasoning  is 
its  insistence  that  if  an  envelope  with  Stoppelli 's 
fingerprint  is  found  in  Oakland,  the  court  must  find 
that  Stoppelli  was  in  Oakland.  The  presumption  of  in- 
nocence compels  the  conclusion  that  he  was  not  in 
Oakland  until  evidence  to  the  contrary  appears.  The 
prosecution  insists,  however,  that  this  court  must 
])resume  guilt  and  reach  the  conclusion  that  he  was  in 
Oakland  from  the  fact  the  envelope  was  found  there, 
in  possession  of  others,  imknoAvn  to  him. 


Regardless  of  the  effect  of  the  prima  facie  rule,  it 
has  its  limitations.  Thougli  affirmed  on  the  facts,  Mr. 
Justice  McReynolds,  seeing  the  danger  in  the  prima 
facie  rule,  said  in  Casey  v.  V.  S.,  276  U.S.  413  (72 
L.  Ed.  682)  at  page  635: 

''I  accept  the  views  stated  by  Mr.  Justice  But- 
ler *  *  *.  But  I  go  further. 

The  provision  under  which  we  are  told  that  one 
may  be  presumed  unlawfully  to  have  purchased 
an  unstamped  package  of  morphine  within  the 
district  where  he  is  found  in  possession  of  it  con- 
flicts with  those  constitutional  guarantees  hereto- 
fore supposed  to  ])rotect  all  against  arl)itrary  con- 
viction and  punishment.  The  suggested  rational 
connection  between  the  fact  proved  and  the  ulti- 
mate fact  presumed  is  imaginary. 

Once  the  thumbscrew,  and  the  following  confes- 
sion, made  conviction  easy;  but  that  method  was 
crude  and,  I  suppose,  now  would  be  declared  mi- 
lawful  upon  some  ground.  Hereafter,  presump- 
tion is  to  lighten  the  burden  of  the  prosecutor. 

The  victim  will  be  spared  the  trouble  of  con- 
fessing, and  will  go  to  his  cell  without  mutilation 
or  disquieting  outcry." 

Question :  How  far  can  this  rule  be  stretched  with- 
out evidentiary  sujjpoi-t?  Justice  McReynolds  saw 
very  well  that  the  prima  facie  rule  was  but  one  stej)  in 
the  effoi-t  by  prosecutors,  to  do  away  with  all  the  con- 
stitutional rights  of  a  defendant. 

In  the  prosecution's  brief  we  see  the  ultimate  and 
final  step  feared  by  Mr.  Justice  McReynolds,  i.e.,  that 
there  is  a  presumption  of  guilt  and  no  j^resumption 
of  innocence. 


THE  EVIDENCE  IS  INSUFFICIENT  TO  SUPPORT  THE  VERDICT 
OF  GUILT  AGAINST  THE  DEFENDANT  AND  APPELLANT 
ON  THE  FIRST  AND  SECOND  COUNTS  OF  THE  INDICTMENT. 

(a)  The  evidence,  even  as  interpreted  by  the  prosecution,  is 
insuflScient  to  support  a  violation  of  the  Harrison  Narcotic 
Act. 

The  charge  against  Stoppelli  under  the  Harrison 
Narcotic  Act  is  tliat  he  sold,  dispensed  and  distributed 
in  Oakland^  ^California  12  envelopes  of  heroin.  The 
envelopes  were  found  in  the  possession  of  four  men  in 
Oakland;  Stoppelli,  as  far  as  the  record  shows,  was 
in  New  York. 

The  prosecution,  after  indulging  in  many  conclu- 
sions of  fact  and  inferences  l)ased  upon  a  presumption 
of   guilt,    winds    up    with   the   final    conclusion    that 
Stoppelli  at  one  time  had  the  narcotics  in  his  jwsses- 
sion.  It  will  be  noticed  that  the  prima  facie  evidence 
provision  of  the  Harrison  Narcotic  Act  is  as  follows: 
''The  absence  of  appropriate  tax  paid  stamps  for 
any  of  the  aforesaid  drugs  shall  be  prima  facie 
evidence  of  a    violation  of  this  sub-section  hy  the 
person  in  whose  possession  same  maif  he  found; 

»  «  *yf 

The  requirement  of  the  Harrison  Act  is  that  the  nar- 
cotics be  found  in  the  i)ossession  of  the  defendant.  The 
contrary  appears,  i.e.,  the  narcotics  were  in  the  jjos- 
session  of  other  parties  who  were  not  connected  Avith 
Stoppelli.  The  Jones-Miller  Act  uses  the  words  in  re- 
gard to  possession: 

"To  have  or  to  have  had  possession  of  a  narcotic 

drug,  *  *  *" 


It  is  plain  from  the  difference  in  the  wording  of  these 
laws  that  the  Harrison  Act  reqnires  that  the  narcotics 
be  fonnd  in  the  possession  of  the  defendant,  while  im- 
der  the  Jones-Miller  Act  it  can  be  shown  tliat  he  had 
I^ossession  sometime  in  the  past. 

The  prosecution  produced  positive  evidence  show- 
ing the  narcotics  were  found  in  the  possession  of 
parties  not  comiected  with  KStoi^pelli.  They  did  not 
prove  or  even  infer  that  they  were  discovered  or 
found  in  his  possession.  On  the  prosecution's  own 
statement  there  is  no  evidence  showing  that  Stoppelli 
violated  the  Harrison  Narcotic  Act. 

(b)  The  evidence  was  insufficient  to  show  a  violation  of  the  Jones- 
Miller  Act. 

The  prosecution  (page  8  of  its  brief)  insists  that 
because  all  12  envelopes  contained  80%  heroin  and 
20%  reducing  sugar  this  j)roves  that  Stoppelli  pos- 
sessed all  12  at  some  time  and  place,  unspecified.  There 
is  no  evidence  that  Stoppelli  reduced  the  heroin.  Like- 
wise, it  cannot  be  presumed  that  only  Stoppelli  and 
no  other  person  in  the  v^diole  world  would  mix  heroin 
with  reducing  sugar  or  that  he  was  the  only  person 
who  mixed  them  in  those  proportions.  No  conclusion 
of  Stoppelli 's  guilt  can  be  reached  fi'om  this  fact. 
The  evidence  of  the  prosecution  witness  T^aFevar 
(Tr.  pp.  205-7)  shows  that  defendant  Ingoglia  did  re- 
duce heroin  with  milk  sugar,  and  that  the  witness  pur- 
chased sudli  milk  sugar  for  Ingoglia. 

The  prosecution  (Br.  pp.  10,  15)  argues  that  there 
was  heroin  in  the  one  envelope  when  Stoi)pel]i's  fin- 
gerprint was  made.  It  arrives  at  this  by  accepting,  as 


a  proven  fact,  the  conclusion  of  W.  Harold  Grreene 
that  there  was  a  powdery  substance  in  a  container  en- 
closed in  the  one  envelope  which  showed  Stoppelli's 
print.  We  answered  this  argument  in  our  o])ening 
brief,  (pp.  5-8.)  We  refer  to  it  again  to  show  the  bias, 
prejudice  and  gross  unfairness  of  W.  Harold  Greene. 
We  also  refer  to  it  again  to  show  Greene's  calculated 
plan  of  misconduct  when  testifying. 

The  prosecution  on  page  8  of  its  l^rief  argues  that 
it  is  reasona])le  to  assume  that  appellant  dispensed  or 
distributed  the  narcotics  to  ''His  (Stoppelli's) 
Agent".  There  is  no  evidence  that  Stoppelli  ever  knew 
or  had  contact  with  any  of  tlie  other  defendants.  Why, 
we  ask,  is  it  not  just  as  logical  to  reason  that  if 
Stopi^elli  sold  or  conveyed  the  narcotics,  he  did  so  to 
some  person  and  with  no  knowledge  of  its  future  use 
or  owners  or  destination,  and  that  through  devious 
handlings  and  sales,  it  reached  the  other  co-defend-  | 
ants. 

The  conclusion  of  the  witness  Greene  that  there  was 
heroin  inside  the  containers  in  the  envelopes  rests  only 
in  the  speculation  and  suspicion  of  the  witness  Greene. 
We  again  point  out  that  many  sul)stances  other  than 
heroin  could  have  brought  about  Greene's  conclusion. 
The  presiunption  of  innocence  is  a  guard-wall  against 
such  conclusions. 

The  reasoning  of  the  prosecution  is  well  illusti'ated 
by  its  attempt  to  distinguish  between  facts  in  the  case 
of  CUng  Wan  v.  V.  S.,  35  Fed.  (2d)  665  and  the  facts 
of  this  case.    In  the  Clung  Wan  case,  the  court  ex-  § 
pressly  held  that  a  person  had  to  possess  knowledge 
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of  what  was  mthin  a  box  before  ho  could  be  held 
guilty  of  the  possession  of  narcotics  contained  therein. 
But  the  prosecution  contends  here  that  in  an  envelope 
which  is  not  transparent  nor  translucent  and  contain- 
ing still  another  sealed  cellophane  envelope,  Stoi:)pelli 
must  have  known  that  there  was  heroin  therein.  The 
record  here  shows  no  more  CAddence  of  guilt  nor 
knowledge  of  the  contents  of  this  envelope  (if  it  were 
ever  handled  by  Stoppelli)  than  was  shown  in  the 
€hing  Wan  case. 

The  failure  to  prove  StoppeJli's  knowledge  of  the 
nature  of  the  contents  of  the  envelope  is  fatal. 

The  prosecution  at  pages  16  and  17  of  its  brief 
misstates  the  facts  in  Camau  v.  U.  S.,  276  Fed.  120. 
The  facts  there  were  not,  simply,  that  the  defendant 
had  keys  to  a  trunk  in  which  narcotics  were  hidden. 
The  additional  facts  are  that  the  defendant  was  the 
manager  of  a  hotel,  in  the  ))asement  of  which  there 
were  a  number  of  trunks;  the  officers  asked  hmi 
whether  he  bad  the  keys  to  any  of  the  trunks  and  he 
denied  that  he  had  them ;  the  officers  searched  him  and 
he  surrendered  a  ]:)unch  of  keys.  Three  of  the  keys 
fitted  three  of  the  trunks  in  which  narcotics  were 
found.  In  the  Camau  case,  the  direct  connection  of 
the  defendant  with  possession  and  control  of  the 
trunks  and  the  keys  was  shown,  together  with  his  false 
answers  as  to  his  access  to  the  tnuiks.  A  very  differ- 
ent set  of  facts  than  that  set  forth  by  the  prosecution. 

On  page  16  of  their  brief  the  prosecution  argues 
that  a  period  of  four  weeks  is  a  ''short  time".  W. 
Harold  (freene  testified  that  the  fingerprint  of  Stop- 
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pelli  was  up  to  four  weeks  old.  Notwithstanding  this, 
the  prosecution  contends  that  the  narcotics  were  deliv- 
ered to  the  imdercover  operator  by  a  co-defendant  of 
Stoppelli  within  "a  short  time"  after  Stoppelli's  fin- 
ger print  was  placed  on  one  of  the  envelopes.  We  find 
no  evidence  to  connect  KStoppelli  with  this  delivery, 
and  this  fingerprint  up  to  four  weeks  old  is  not  suffi- 
cient. 

Finally,  the  prosecution  seeks  to  sustain  the  verdict 
by  sustaining  the  presmuption  that  there  was  heroin 
in  the  envelope  as  against  the  presumption  (of  inno- 
cence) that  there  was  not.  Then  upon  this  presump- 
tion another  must  be  added,  to-^\^t:  that  Stoppelli 
knew  it  was  heroin. 

The  prosecution  asks  why  the  defense  didn't  put  a 
fingerprint  expert  on  the  stand.  The  Government 
didn't  prove  a  case  against  Stoppelli  and  it  wasn't  the 
burden  of  Stoppelli  to  prove  himself  innocent.  Under 
this  state  of  the  evidence  in  this  case,  I  felt  it  was 
umiecessary  to  offer  any  testimony.  The  record  will 
show  I  so  stated  to  the  court  at  the  trial. 


THE  MISCONDUCT  BY  THE  GOVERNMENT  WITNESS 
W.  HAROLD  GREENE. 

There  is  proof  before  this  court  that  there  was  bias 
and  prejudice  in  this  case. 

The  jury  in  this  case  found  Stoppelli  guilty  of  con- 
spiracy without  sufficient  evidence,  in  the  opinion  of 
the  trial  judge,  and  he  granted  a  new  trial.  Tn  fact, 


there  was  not  one  iota  of  evidence  to  sliow  a  con- 
spiracy or  combination  between  Stoppelli  and  the 
other  defendants.  A  clearer  demonstration  of  the 
bias  and  the  prejndice  in  the  minds  of  this  jury  result- 
ing- from  the  misconduct  of  the  prosecutor  and  Mr. 
Greene  cannot  be  imagined.  AVhen  a  jnry's  verdict  is 
against  a  man  upon  no  evidence,  prejudice  and,  bias 
are  clearly  shown. 

In  approaching  the  misconduct  of  W.  Plarold 
Grreene,  we  point  out  that  in  a  narcotics  case,  it  is 
impossible  to  obtain  a  completely  unprejudiced  jury. 
There  lias  been  so  much  said  in  magazines,  the  press, 
and  on  the  radio  over  the  years  concerning  the  evils 
of  narcotics  that  the  very  mention  of  the  word  cre- 
ates revulsion  and  bias  and  prejudice  in  every  person. 
In  these  circumstances  a  defendant  has  an  up-hill 
battle  every  inch  of  the  way  and  the  least  finger  of 
suspicion  pointed  at  the  defendant  is  sufficient  to  pro- 
duce a  conviction. 

It  is  daily  experience  in  the  coui*ts  that  any  state- 
ment or  hint  from  a  Government  witness  in  a  nar- 
cotics case  is  quickly  seized  U})on  hy  the  average  juro]' 
as  a  fact. 

This  Honorable  Court  should  take  judicial  notice  of 
the  dangers  to  a  defendant  and  to  the  improbability 
of  securing  a  fair  trial. 

The  prosecution  argues  that  the  jury  here  would 
not  have  caught  the  plain  and  direct  meaning  of  what 
W.  Harold  Greene  said.  This  is  contrary  to  human  ex- 
perience.  He   used  the   clearest   of  language,   which 
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coupled  with  his  position  was  enough  to  prejudice  any 
juror.  No  statement  by  a  Government  witness  from 
which  either  suspicion  or  inference  of  Stop])el]i's  con- 
nection with  the  narcotics  business  could  go  unnoticed 
by  a  juror.  To  argue  to  the  contrary  is  to  be  l^hud  to 
the  tendency  of  human  nature. 

Please  notice  in  Mr.  Greene's  deliberate  state- 
ments that  he  refers  to: 

^'We  have  a  National  Book" 

''Every  District  Supervisor  in  the  County  in  the 
Narcotics  Bureau  has  a  National  Book" 

''Published  by  the  Narcotics  Bureau" 
(Tr.  p.  254.*) 

The  jury  w^ould  have  to  be  completely  simple  and 
dumb  not  to  have  caught,  immediately,  the  full  imjjort 
and  meaning  of  these  words. 

We  completely  disagree  (Res.  Br.  p.  19)  that  the 
trial  judge  drew  no  inference  from  these  remarks. 
The  very  fact  that  the  judge  instructed  the  jury  to 
disregard  the  answer  is  indicative  that  he,  too,  caught 
the  clear  meaning. 

As  to  the  remarks  made  by  the  trial  judge  (Tr.  p. 
303  and  305)  and  referred  to  by  the  prosecution  on 
page  20  of  its  brief,  we  respectfully  submit  that  the 
verdict  shows  that  the  reasoning  of  the  lower  court 
was  unsound  and  hastily  considered. 

The  prosecution  (page  21)  argues  that  Avhen  Mr. 
Greene  used  the  phrase  "men  of  experience  of  that 
type"  these  words  meant  nothing  more  than  that  Mr. 
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Stoppelli  was  skilled  in  the  art  of  i)lacin|L>-  things  in 
envelopes.  This  is  a  most  ingenious  explanation  of  Mv. 
Greene's  misconduct.  To  presume  that  the  jury  placed 
the  meaning  upon  the  quoted  words,  as  contended  by 
the  prosecution,  would  ))e  to  presmne  that  the  juTors 
were  a  naive  and  helpless  group  of  no  worldly  experi- 
ence and  were  playing  a  game. 

The  prosecutor  too  either  fails  or  refuses  to  under- 
stand the  damage  done  and  the  prejudice  engendered 
by  his  statements.  It  was  misconduct  for  the  prose- 
cutor particularly  to  say  ''if  he  handled  the  narcotics 
in  one  envelope,  if  he  handled  one  oimce  of  narcotics, 
or  a  half  ounce,  or  5  grams,  it  is  as  though  he  handled, 
possessed,  concealed,  aided  and  abetted  in  the  con- 
cealment and  the  sale  of  all  of  the  narcotics  in  all  of 
the  envelopes".  (Tr.  p.  34.)  In  other  words,  the  prose- 
cutor said  the  defendant  could  ])e  convicted  of  han- 
dling all  of  the  narcotics  involved  in  this  case  if  he 
handled  5  grams.  That  was  a  gross  misstatement  of 
law  which  now  the  prosecutor  wishes  to  avoid.  We 
particularly  charge  that  it  was  misconduct  by  the 
prosecuting  attorney  also  to  make  the  statements  (Tr. 
pp.  30-31)  and  referred  to  on  page  17  of  our  opening 
brief  because  there  is  no  evidence  that  Stox)pelli  com- 
mitted any  crime  in  the  State  of  New^  York;  there  is 
no  evidence  that  he  set  any  criminal  forces  loose  with 
the  intent  the  act  be  consummated  in  California ;  there 
is  no  evidence  that  Stoppelli  sent  narcotics  to  the  State 
of  California;  there  is  no  evidence  that  he  possessed 
the  narcotics.  The  harm  was  done  by  the  prosecutor  in 
using  language  so  loose  as  to  mislead  the  jur\'  and 
create  prejudice  in  their  minds. 
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The  jury  was  forced  to  start  with  a  fixed  prejudice 
against  the  entire  case,  each  of  the  defendants,  and 
particularly  Stoppelli .  Upon  such  foundation,  error  such 
as  was  committed  by  the  prosecuting  attorney  and  Mr. 
Grreene,  together  with  the  thin,  if  any,  evidence  against 
Stoppelli  brought  about  a  conviction.  Prejudice,  in 
other  words,  created  by  comiecting  the  defendant 
Stoppelli  with  narcotics  and  the  prosecutor's  mis- 
statements of  the  facts  of  the  case,  as  they  related  to 
the  defendant  Stoppelli,  were  sufficient  to  prevent  a 
fair  trial. 

The  prosecution  argues  that  the  holding  of  TJ.  S.  v. 
Dressier,  112  Fed.  (2d)  972,  is  applicable  only  to  a 
capital  case.  A  reading  of  the  entire  decision  shows 
it  lays  do^vn  a  general  rule  applicable  to  all  cases 
alike. 


THERE  WAS  A  TOTAL  FAILURE  TO  PROVE  VENUE  IN  THE 
NORTHERN  DISTRICT  OF  CALIFORNIA. 

All  three  counts  of  the  indictment  charged  that  the 
offense  was  committed  in  Oakland,  California. 

In  this  respect  we  have  never  contended  that  there 
had  to  be  direct  evidence  of  Stoppelli 's  presence  in 
the  State  of  California.  While  it  is  true  that  venue 
may  be  shown  by  circumstantial  evidence,  nevei*the- 
less  here  there  is  a  total  lack  of  evidence  of  anything 
being  done  by  Stoppelli  in  California,  or  anywhere 
else.  There  is  no  evidence  Stoppelli  at  any  time  in  his 
whole  life  was  in  the  State  of  California. 

The  prosecution  contends  that  testimony  that  the  en- 
velope with  Stoppelli 's  fingerprint  was  foimd  in  Cali- 
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fornia  is  sufficient  to  prove  venue.  TJie  envelope  could 
have  passed  through  50  hands,  starting-  somewhere  in 
Europe  and  ending  in  San  Francisco.  According  to  the 
Government's  testimoii}',  the  fingerprint  could  have 
been  as  much  as  four  weeks  old.  In  four  weeks  these 
narcotics  could  have  traveled  twice  around  the  world. 
There  can  be  no  logical  inference  that  Stoppelli  was  in 
California. 

In  fact,  the  prosecution's  brief  at  page  15,  under 
another  point,  relates  evidence  from  which  the  con- 
clusion must  be  drawn  that  Stoppelli  came  from  New 
York  for  this  trial  and  secondly,  to  the  fact 

''There  is  evidence  that  the  narcotics  which  were 
delivered  to  the  undercover  operative  in  Oakland 
came  from  New  York  *  *  *" 

In  other  words,  taking  the  Government's  evidence  as 
true,  it  shows  venue,  as  far  as  Stoppelli  is  concerned, 
in  New  York. 

In  the  face  of  these  facts,  the  prosecution  argues 
that  it  is  the  law  that  venue  is  to  be  presimied  in  Cali- 
fornia (against  the  known  facts)  if  the  narcotics  are 
found  here.  There  is  no  decision  of  any  court  in  the 
United  States  to  the  effect  that  narcotics  being  found 
in  one  state  and  the  defendant  located  in  another  state 
that  venue  is  fixed  where  the  narcotics  are  found.  All 
of  the  reported  cases  on  venue  cited  by  the  prosecu- 
tion are  those  where  the  narcotics  have  been  found  in 
the  possession  of  the  defendant. 

In  the  cases  decided  by  our  Appellate  Courts  the 
residence  and  activitv  of  the  defendant  within   the 
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district  has  been  shown.  In  all  these  cases  the  defend- 
ant resided  and  conducted  the  activities  involved  for 
a  long-  period  of  time  in  the  jurisdiction  of  the  court. 
In  all  these  cases  it  has  been  shown  that  the  defend- 
ants were  possessed  of  the  narcotics  within  the  district 
when  arrested.  In  all  of  these  cases  it  has  appeared 
that  the  defendant  purchased  the  narcotics.  On  such  a 
set  of  facts  it  is  very  logical  that  the  place  of  pur- 
chase may  be  proved  by  inference  to  be  Avithin  the  dis- 
trict. Facts  make  the  law,  and  the  facts  shown  in  these 
cases  without  the  help  of  any  presumption,  are  suffi- 
cient to  prove  venue.  V.  S.  v.  Karavms,  170  F.  (2d) 
968,  quoted  by  the  prosecution,  is  to  the  effect  that  it 
is  sufficient  if  venue  can  be  concluded  from  the  evi- 
dence as  a  wdaole  to  be  at  the  place  alleged  in  the  in- 
dictment. The  same  rule  is  enunciated  by  the  Supreme 
Court  in  Casey  ik  U.  S.,  72  L.  Ed.  632.  The  claim  by 
the  prosecution  that  there  is  a  j^resumption  of  venue 
is  a  misstatement  of  this  case.  The  Casey  case  simply 
holds,  as  it  so  succinctly  states  at  page  418: 

''But  we  are  of  opinion  that  upon  the  facts  of  this 
case  the  court  was  right.  If  the  jury  believed  that 
the  defendant,  long  established  in  Seattle,  said 
that  he  had  not  the  drug,  but  would,  and  shortly 
thereafter  did,  furnish  it,  the  inference  that  he 
bought  it  in  Seattle  is  strong,  *  *  *"  (Italics 
ours.) 

The  Casey  case  does  not  agree  with  the  arguments 
of  the  prosecution  that  there  is  a  presumption  of 
venue.  The  Supreme  Court  of  the  United  States  says : 

"But  we  are  of  opinion  that  uj^on  the  fads  of  this 

case  the  court  was  right." 
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The  prosecution  puts  great  weight  on  the  decisions 
in  Mullaney  v.  U.  S.,  82  F.  (2d)  638,  and  Acima  v. 
U.  S.,  74  F.  (2d)  359.  In  these  eases  the  facts  showed 
venue  where  the  charge  was  brought. 

In  tlie  Actum  case  his  long  residence  in  El  Paso, 
Texas  and  days  of  activity  by  him  in  connection  with 
the  narcotics  involved  in  El  Paso,  Texas  were  shown. 
These  facts  clearly  showed  the  venue  in  El  Paso, 
Texas. 

In  the  Mullaney  case  the  defendants  sold  narcotics 
in  the  house  where  they  lived,  and  the  narcotics  were 
found  in  the  same  house.  The  marked  money  involved 
was  found  in  one  of  defendant's  beds  in  the  same 
house.  It  is  the  facts  which  fix  venue. 

It  is  a  prime  question  whether  Judge  Haney  in 
writing  the  Mullaney  decision  correctly  interpreted 
the  decision  of  the  Supreme  Court  in  Casey  v.  U.  S. 
Judge  Hane^^'s  statement  that  the  opinion  of  the  Cir- 
cuit Court  of  Appeals  in  Casey  v.  U.  S.  was  approved 
by  the  Supreme  Court  is  incorrect.  A  close  reading  of 
the  opinion  of  the  Supreme  Court  will  show  that  the 
opinion  is  based  solely  upon  the  facts  as  found  in  that 
6ase.  The  opinion  of  the  Circuit  Coui-t  was  written 
without  reference  to  the  facts.  The  Supreme  Court 
didn't  ]:>ase  its  decision  in  the  Casey  case  on  ex- 
pediency as  was  done  in  the  Circuit  Court  of  Appeals. 
We  reiterate,  it  is  the  facts  which  make  the  law. 

Furthermore,  the  Suj^reme  Court  in  the  Casey  case 
does   not   disapprove   the   decision   in   Brightman   v. 
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U.  S.,  7  Fed.  (2d)  532.  Every  case  on  this  point  must 
stand  on  its  own  facts. 

The  prosecution's  interpretation  of  the  evidence 
is  that  Stoppelli  had  j^ossession  of  one  envelope,  but 
the  locale  of  that  possession  is  not  shown.  In  all  the  re- 
ported cases  the  person  was  apprehended  with  the 
narcotics  in  his  possession^  so  there  was  little,  if  any, 
argument  as  to  Avenue. 

We  respectfully  urge  that  the  Ninth  Circuit  Court 
of  Appeals  realign  the  decision  in  the  Mullaney  case 
to  he  upon  the  facts  thereof  in  accoixlance  with  the 
clear  meaning  of  the  decision  of  the  Supreme  Court  in 
the  Casey  case. 

The  prosecution  misstates  the  contentions  of  ap- 
pellant (pp.  40-41)  when  it  uses  quotations  from  U.  S. 
V.  Jones  as  'being  contrary  to  our  contentions.  We  do 
not  contend  that  venue  must  be  proved  by  direct  evi- 
dence. To  make  such  a  contention  would  he  to  destroy 
the  rules  of  evidence  aud  proof.  Veinie  may  be  proved 
by  circmnstantial  evidence,  but  circumstantial  evi- 
dence proving  venue  must  be  as  strong  as  circumstan- 
tial evidence  to  prove  any  other  fact  in  a  criminal 
case.  In  other  words,  the  circumstantial  evidence  show- 
ing venue  in  the  Northern  District  of  California  must 
))e  clear,  convincing  and  establish  such  venue  to  a 
moral  certainty  and  beyond  a  reasonal^le  doul)t. 

The  prosecTition  throughout  its  brief  constantly  re- 
fers to  niles  of  aiding  and  abetting  and  conspiracy  in 
support  of  the  conviction  in  this  case.  This  forgets 
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the  fact  that  the  consjiirac}^  lias  been  removed  from 
the  picture  as  far  as  this  appeal  is  concerned. 

The  prosecution  quotes  from  Ford  v.  U.  S.  (p.  42) 
seemingly  contending  that  quotation  is  authority  in 
this  case.  The  quotation  is  no  authority  herein  be- 
cause it  refers  to  a  set  of  facts  where  one  does  an 
act  with  the  intent  it  shall  take  effect  in  another  state. 
There  is  no  evidence  here  that  Stoppelli  did  anything 
at  any  place,  which  was  to  take  effect  in  California.. 

The  i^rosecution 's  quotation  from  Palmero  v.  U.  S. 
(pp.  42  and  43)  is  misleading  because  it  has  not  told 
this  court  that  that  was  a  conspiracy  case.  The  facts 
in  that  case  are  that  four  men  were  in  a  conspiracj^  to 
bring  opium  from  Marseilles,  France  to  New  York. 
Two  men  who  were  transporting  it  on  a  ship  were  ar- 
rested as  the  ship  docked  at  Uoston.  Clearly  an  act 
was  committed  by  two  of  the  conspirators  in  Boston, 
to-wit,  possession  on  board  a  shif)  in  the  course  of 
transporting. 

The  prosecution  (p.  46)  gives  the  h}T3othetical 
case  of  the  finding  of  a  dead  bod}^  in  California  with 
a  gun  near  it  belonging  to  a  man  living  in  New  York. 
No  one  as  an  independent  contractor  would  buy  a  dead 
body  and  a  gun  in  New  York  and  transport  it  to  Cali- 
fornia, but  a  person  as  an  independent  contractor 
would  buy  narcotics  and  take  them  to  California  for 
his  own  use.  Furthermore,  narcotics  can  pass  fi'om 
one  independent  contractor  to  another,  many  times, 
which  heightens  the  dissimilarity.  Even  more  glaring 
is  the  failure  of  the  prosecution  to  say  where  the  venue 
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for  the  prosecution  for  murder  would  be.  Would  it  be 
in  California  without  proving  where  the  murder  was 
committed  *? 

The  prosecution  quotes  at  length  from  the  case  of 
People  v.  Frank  Jones,  12  N.Y.S.  (2d)  635  where 
the  defendant  was  convicted  of  safe  Ijlowing  on  the 
evidence  of  his  fingerprint  upon  the  safe.  The  prose- 
cution forgets  that  in  that  case  evidence  was  intro- 
duced showing  that  the  print  of  the  defendant  could 
not  have  been  iimocently  placed  upon  the  safe.  Here, 
Stoppelli's  print  could  have  been  placed  upon  the 
envelo])e  when  it  was  empty.  Furthermore,  Stoppelli's 
print  could  have  been  placed  upon  the  envelope  when 
it  had  heroin  in  it,  but  if  he  did  not  know  it  con- 
tained heroin,  he  would  not  be  guilty  of  a  crime.  This 
is  clearly  established  in  that  portion  of  the  opinion 
quoted  by  the  prosecution  where,  referring  to  the  fin- 
gerprint, it  is  said 

''was  found  under  such  circumstances  that  it 
could  only  have  been  impressed  at  the  time  when 
the  crime  w^as  committed." 

The  prosecution  argues  the  holding  in  U.  S.  v. 
Bruno,  105  Fed.  (2d)  921,  sets  up  a  doctrine  of  re- 
sultant criminal  responsibility.  The  Bruno  case  held 
there  was  a  conspiracy  and  the  conviction  was  affirmed 
on  the  ])asis  of  la  conspiracy.  We  repeat  that  the  trial 
court  held  there  was  insufficient  cA^dence  of  a  con- 
spiracy so  the  Bruno  case  can  have  no  application  to 
the  case  at  bar. 
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The  intensity  with  which  the  prosecution  presented 
its  case  to  the  jury  showed  an  unparalleled  eagerness 
to  get  a  couA-iction  by  any  means.  The  prosecution  is 
guilty  of  the  same  conduct  in  this  court  when  it  re- 
fers to  the  case  of  U.  S.  v.  Perillo  and  tells  this  court 
that  Stoppelli  was  involved  in  that  case.  The  only 
purpose  of  the  prosecution  in  so  informing  this  court 
is  another  deliberate  attempt  to  prejudice  this  court 
against  Stoppelli,  even  as  was  done  by  Greene. 


CONCLUSION. 

The  iJi'osecution  argues  the  evils  of  the  narcotic 
traffic  as  a  ground  for  affirming  the  conviction. 

We  respectfully  submit  that  more  important  than 
abolishing  the  narcotic  traffic  are  the  fundamental 
principles  of  American  law,  to-wit :  an  honest  abiding 
by  the  rules  under  which  a  man  is  deprived  of  his 
libei'ty. 

The  scrap  or  shred  of  Stoppelli 's  fingerprint  stand- 
ing alone  unconnected  with  any  other  circumstances 
proving  his  guilt,  is  insufficient  under  our  system  of 
jurisprudence  to  sustain  a  conviction;  it  creates  only 
a  suspicion  and  is  overcome  by  the  presumption  of  in- 
nocence. 

The  prosecution's  case  was  fatally  defective;  it  be- 
ing without  sufficient  proof  of  the  crime  and  of  the 
venue,  when  the  indictment  was  returned.  These  de- 
fects were  not  remedied  by  proof  at  the  trial. 
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This  conviction  comes  to  this  coui^  supported, 
neither  by  facts  nor  law. 

Wherefore,  it  is  resi)ectfull.y  submitted  that  the 
judgment  of  conviction  should  be  reversed  as  to  both 
counts. 

Dated,  San  Francisco,  California, 
February  20, 1950. 

Respectfully  submitted, 
J.  W.  Ehrlich, 

Attorney  for  Appellant. 
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No.  12,373 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


John  Stoppelli, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denman,  Chief  Judge, 
and  to  the  Honorable  Associate  Judges  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

The  opinion  of  the  court  does  away  with  the  rule  of 
reasonable  doubt. 

The  majority  opinion  in  dealing  with  weight  of  the 
evidence  professes  at  first  to  follow  the  instructions 
of  the  lower  court  on  the  question  of  reasonable  doubt, 
which  were  admittedly  correct. 

However,  in  reaching  a  final  conclusion  the  majority 
opinion  abandons  the  doctrine  of  reasonable  doubt 
when  it  says: 


'*We  are  not  able  to  conclude  as  a  matter  of  law 
that  the  jury,  pursuant  to  the  court's  instructions, 
could  not  reasonably  draw  the  inference  of  guilt 
from  the  fingerprint  evidence." 

The  fallacy  of  the  majority  opinion  is  clear  when  it 
says  that  it  cannot  conclude  that  the  jury  "could  not 
reasonably  draw  an  inference  of  guilt  from  the  finger- 
print evidence."  This  is  a  misstatement  of  the  law. 
Such  statement  of  the  rule  does  away  with  the  doctrine 
of  reasonable  doubt.  The  converse  is  true;  the  ques- 
tion is^ — has  the  jury  resolved  every  reasonable  doubt 
in  favor  of  the  defendant? 

The  majority  opinion  justifies  the  verdict  of  the 
jury  if  there  is  any  theory  upon  which  the  defendant 
can  be  fomid  guilty.  In  other  words,  it  is  no  longer 
a  question  whether  there  is  a  reasonable  doubt  of  the 
defendant's  guilt. 

Appljdng  the  rule  that  any  reasonable  doubt  must 
be  resolved  in  favor  of  the  defendant,  the  verdict  of 
the  jury  has  nothing  but  suspicion  and  assumption  to 
support  it.  The  Government's  fingerprint  expert  be- 
came an  expert  on  other  matters.  He  became  an  ex- 
pert on  what  was  in  an  envelope  at  a  previous  date 
and  said  it  was  a  powder}^  substance.  On  what  scien- 
tific knowledge  is  this  expert  opinion  based?  If  such 
a  science  exists,  it  is  not  shown.  Only  an  anxious 
witness  can  be  so  proficient. 

While  an  appellate  court  does  not  try  the  facts,  we 
do  ask  the  court  to  look  at  the  evidence  to  see  if  there 


is  a  reasonal)le  hypothesis  on  which  the  defendant's 
innocence  can  rest.  The  majority  has  taken  the  posi- 
tion that  it  will  not  reverse  a  case  unless  it  feels  that 
^'the  jury  could  not  reasonably  draw  an  inference  of 
guilt."  If  this  rule  is  to  stand,  the  doctrine  of  reason- 
able doubt  is  completely  destroyed  because  in  every 
case  there  is  some  evidence  from  which  guilt  can  pos- 
sibly be  infeiTed. 

The  rule  which  this  court  has  set  up  is  contrary  to 
the  decisions  of  the  Supreme  Court  of  the  United 
States.  The  only  decisions  cited  in  the  majority 
opinion  are  civil  cases  involving  actions  for  personal 
injuries.  The  rule  in  such  cases  has  no  application  to 
a  criminal  case,  where  all  reasonable  doubts  must  be 
resolved  in  favor  of  the  defendant. 

The  majority  opinion  i)iles  inference  on  top  of  as- 
sumption in  order  to  reach  an  inference  of  guilt.  We 
inquire  of  this  court — why  is  it  necessary  to  assume 
that  there  was  heroin  in  the  envelopes  when  the 
fingerprint  of  Stoppelli  was  placed  thereon?  The 
Government  expert,  willing  and  anxious  as  he  was  to 
convict  the  defendant,  did  not  say  that  the  print  could 
not  have  been  caused  without  a  powdery  substance 
being  thei*ein.  In  our  briefs  we  called  attention  to 
the  fact  that  many  substances  could,  as  a  matter  of 
I^hysical  science  (of  which  this  court  can  take  judicial 
knowledge)  form  the  basis  for  the  implanting  of  the 
fingerprint.  We  referred  to  the  fact  that  a  bunch  of 
envelopes  as  they  are  found  in  a  store  could  have 
formed  the  same  base  for  the  fingerprint. 


The  majority  opinion  has  adopted  the  assumptions 
of  a  biased  and  prejudiced  witness,  to-wit,  the  as- 
smnption  that  there  was  a  powdery  substance  in  the 
envelopes.  This  court  has  not  in  any  way  pointed  out 
how  the  conchision  of  the  Government  witness  that 
there  was  a  powdery  sul)stance  in  the  envelope  is 
anything  more  than  the  assuming  of  a  needed  fact  in 
a  chain  of  circumstantial  evidence.  In  other  words, 
the  Government  witness  assumes  facts,  which  are  not 
necessarily  true  as  a  matter  of  scientific  knowledge  or 
evidence,  to  create  an  inference  of  guilt.  The  majority 
opinion  goes  further  and  changes  the  powdery  sub- 
stance to  heroin. 

The  majority  opinion  reflects  (p.  3)  that  the  record 
herein  was  quickly  read  and  not  sufficiently  studied. 
The  opinion  reads: 

^'Stoppelli  might  have  had  powdered  sugar  in  the 
envelope  to  feed  his  pet  canary.  J^ut  in  tliat 
event,  how  did  it  get  into  the  package  of  heroin?" 

How  did  what  get  into  the  package  of  heroin?  The 
fingerprint?  There  was  no  one  package.  There  were 
twelve  (12)  open  letter  envelojjes,  in  which  twelve 
(12)  there  were  twelve  (12)  other  sealed  cellophane 
envelopes  containing  heroin. 

There  is  no  evidence  that  Stoppelli  was  ever  near 
the  letter  envelopes  when  they  were  filled  with  heroin. 
The  record  (pp.  205-13)  shows  the  heroin  came  to 
California  in  Inilk  and  not  in  envelopes. 

We  agree  that  substance  must  control  the  decision 
of  this  court.  But  we  inquire  what  substance  ?   Guess- 


ing?  Conjecture?  The  filling  in  of  the  missing  link  in 
a  one  link  cliain  of  circumstantial  evidence? 

The  true  administration  of  criminal  justice  needs 
self-restraint  on  the  part  of  the  reviewing  court.  Re- 
straint from  concluding  that  ''a  powdery  substance" 
is  heroin. 

As  the  majority  opinion  says: 

"No  doubt,   flights   of   fancy,   to   infer   imiocent 
possession,  could  be  indulged  in." 

Is  it  not  equally  "flights  of  fancy"  to  infer  that  "a 
powdery  sul^stance"  must  be  heroin? 


THE  MAJORITY  OPINION  ON  THE  QUESTION  OF  VENUE  IS 
BASED  UPON  AN  ERRONEOUS  UNDERSTANDING  OF  THE 
FACTS. 

The  opinion  reads: 

"The  venue  point  is  without  merit  in  view  of  the 
provisions  of  18  USC  3237." 

That  section  sets  forth  the  rule  for  venue  when  an 
offense  is  commenced  in  one  district  and  completed  in 
another. 

The  court  in  citing  that  section  lost  sight  of  the  fact 
that  the  trial  judge  held  there  was  insufficient  evi- 
dence to  sliow  a  conspiracy  between  Mr.  Stoppelli  and 
the  other  defendants  found  in  Oakland,  California, 
granting  a  new  trial  on  that  count.  There  is  no  evi- 
dence that  Stopi)elH  was  ever  in  Oaklond.  Therefore, 
this  case  comes  ])efore  this  court  for  its  consideration 


without  the  conspiracy  count  before  it.  Without  tlie 
conspiracy  count  before  it  there  is  nothing  to  show 
that  Mr.  Stoppelli  committed  any  offense  in  more 
than  one  district,  to-wit,  New  York.  There  is  no  show- 
ing that  he  delivered  narcotics  in  or  to  California.  In 
fact,  the  evidence  as  quoted  in  the  majority  opinion 
states  that  one  Tony  Sapoli  brought  heroin  from  New 
York  to  California.  This  section  is  without  the  re- 
motest application  to  the  case  at  bar  and  the  majority 
opinion  is  without  foundation.  KilUan  v.  U.  S., 
C.A.D.C.  29  F.  (2d)  455  furnishes  no  authority  for 
the  majority  opinion.  That  decision,  if  construed  to 
support  the  majority  decision,  is  contrary  to  Casey  v. 
IT.  S.,  20  F.  (2d)  752,  276  U.S.  413. 

It  appears  that  the  majority  has  not  considered  the 
opinion  of  the  Supreme  Court  in  Casey  v.  U.  S.^  in 
connection  with  this  case  because  its  citation  of  that 
code  section  indicates  that  it  has  misunderstood  the 
facts  in  the  case  at  bar. 

The  question  of  venue  is  a  very  substantial  one  be- 
cause the  defendant  was  convicted  of  a  conspiracy.  A 
reading  of  the  record  shows  that  there  was  not  the 
slightest  evidence  of  conspiracy.  The  jury,  therefore, 
convicted  Mr.  Stoppelli  on  bias  and  prejudice  because 
of  the  joint  trial  with  other  defendants. 

A  trial  of  Mr.  Stoppelli  in  the  proper  court  without 
the  other  defendants  would  give  him  a  fair  trial,  and 
that  is  what  the  Constitution  of  the  United  States 
guarantees  to  him. 


CONCLUSION. 

To  maintain  tins  decision  yon  mnst  destroy  tlie  re- 
quirement of  proof  beyond  a  reasonable  doubt.  You 
must  destroy  the  presumption  of  innocence  and  permit 
and  direct  that  the  Government's  burden  of  proof  in  a 
criminal  case  shall  be  no  more  than  creating  a  vehicle 
from  which  a  jury  may  pick  any  guess  it  pleases. 

The  narcotic  traffic  is  a  deadly  business,  but  the 
rights  of  an  individual  cannot  be  sacrificed  because 
narcotics  are  involved  in  the  issue. 

Dated,  San  Francisco, 
July  21, 1950. 

Respectf  ull}^  submitted, 
J .  W.  Ehrlich, 

Attorney  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel. 

I  hereby  certif}^  that  I  am  of  counsel  for  appellant 
and  petitioner  in  the  above  entitled  cause  and  that  m 
my  judgment  the  foregoing  petition  for  a  rehearing  is 
well  founded  in  point  of  law  as  well  as  in  fact  and  that 
said  petition  for  a  rehearing  is  not  interposed  for 
delay. 

Dated,  San  Francisco, 
July  21, 1950. 

J.  W.  Ehrlich, 

Of  Counsel  for  Appellant 
and  Petitioner. 
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2  Allen  Smiley  vs. 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

No.  20069 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

AARON  SMEHOFP,  alias  ALLEN  SMILEY, 

Defendant. 

INDICTMENT 

[U.S.C,  Title  8,  Sec.  746(a)  (18)— Falsely 
claiming  citizenship; 

U.S.C,  Title  8,  Sec.  152— False  testimony 
under  oath  before  an  immigrant  inspector.] 

The  grand  jury  charges : 

Count  One 

[U.S.C,  Title  8,  Sec.  746(a)  (18)] 
On  or  about  June  21,  1947,  in  the  County  of  Los 
Angeles,  State  of  California,  and  within  the  Central 
Division  of  the  Southern  District  of  California, 
defendant  Aaron  Smehoff,  alias  Allen  Smiley,  did 
knowingly,  wilfully,  falsely  and  fraudulently  repre- 
sent to  Thomas  A.  Cox,  an  employee  of  the  Police 
Department  of  the  City  of  Beverly  Hills,  Califor- 
nia, said  Thomas  A.  Cox  being  a  person  having  good 
reason  to  inquire  into  the  nationality  status  of  the 
defendant,  that  he,  the  defendant,  was  a  citizen  of 


United  States  of  America  3 

the  United  States,  whereas  in  truth  and  in  fact,  as 
the  defendant  then  and  there  well  knew,  the  defend- 
ant had  not  been  naturalized,  had  not  been  admitted 
to  citizenship,  and  was  not  otherwise  a  citizen  of 
the  United  States.  [2] 

Count  Three 

[U.S.C,  Title  8,  Sec.  746(a)  (18)] 

On  or  about  May  25,  1944,  in  the  County  of  Los 
Angeles,  State  of  California,  and  within  the  Cen- 
tral Division  of  the  Southern  District  of  California, 
defendant  Aaron  Smehoff,  alias  Allen  Smiley,  did 
knowingly,  wilfully,  falsely  and  fraudulently  repre- 
sent to  J.  E.  Siu,  a  Deputy  Sheriff  of  the  County 
of  Los  Angeles,  State  of  California,  said  J.  E.  Siu 
being  a  person  having  good  reason  to  inquire  into 
the  nationality  status  of  the  defendant,  that  he,  the 
defendant,  was  a  citizen  of  the  United  States, 
whereas  in  truth  and  in  fact,  as  the  defendant  then 
and  there  well  knew,  the  defendant  had  not  been 
naturalized,  had  not  been  admitted  to  citizenship, 
and  was  not  otherwise  a  citizen  of  the  United 
States.  [4] 
A  True  Bill 

/s/  C.  J.  DORAN, 
Foreman. 

/s/  JAMES  M.  CARTER, 
U.  S.  Attorney. 

[Endorsed] :     Filed  May  19,  1948.  [6] 


4  Allen  Smiley  vs. 

[Title  of  District  Court  and  Cause.] 
MOTION  TO  DISMISS 
Comes  Now  the  defendant,  Allen  Smiley,  by  his 
attorney.  Otto  Christ ensen,  and  moves  the  Court  to 
(a)  dismiss  said  indictment  and  (b)  separately  to 
dismiss  each  count  thereof  upon  each  and  all  of  the 
following  grounds. 

I. 

That  separate  and  distinct  offenses  not  of  the 
same  or  similar  character  and  not  based  on  the 
same  act  or  transaction,  or  on  two  or  more  acts  or 
transactions  connected  together,  or  constituting 
parts  of  a  common  scheme  or  plan,  are  charged  in 
one  and  the  same  indictment. 

II. 

That  there  is  a  misjoinder  of  offenses  in  one  and 
the  same  indictment  in  that  Counts  One  to  Three 
each  charge  the  defendant  with  violation  of  (U.S.C., 
Title  8,  Sec.  746(a)  (18),  to  wit,  with  fraudulently 
representing  himself  to  be  a  citizen  of  the  United 
States  of  America,  etc.,  on  sundry  dates  to  different 
persons,  each  [7]  of  whom  is  described  an  an  em- 
ployee, of  the  City  of  Beverly  Hills,  the  City  of  Los 
Angeles,  or  the  Sheriff's  Office  of  the  Count v  of  Los 
Angeles,  whereas  Court  Four  of  the  indictment 
charges  the  defendant  on  a  different  date  with  a 
violation  of  U.S.C,  Title  8,  Sec.  152,  to  wit  the 
crime  of  perjury,  in  a  hearing  before  an  an  United 
States  Inspector  of  Immigration. 
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III. 

Each  of  Counts  One,  Two  and  Three  of  said  in- 
dictment does  not  state  facts  sufficient  to  charge  the 
defendant  (a)  with  having  committed  any  crime 
or  offense  against  the  United  States  of  America, 
and  (b)  the  matters  alleged  in  said  indictment  do 
not  constitute  an  offense  against  the  laws  of  the 
United  States  of  America. 

IV. 

That  each  of  said  Counts  One,  Two  and  Three 
of  said  indictment  is  bad  and  insufficient  in  law  be- 
cause it  is  so  micertain  and  indefinite  in  its  allega- 
tions as  not  to  inform  the  defendant  of  the  nature 
and  cause  of  the  accusations  against  him,  or  thereby 
give  reasonable  notice  of  the  specific  charges  against 
him,  w^hereby  he  may  properly  prepare  his  defense, 
or  to  safeguard  himself  against  a  second  prosecu- 
tion for  the  same  offense,  in  that  it  cannot  be  ascer- 
tained therefrom: 

1.  That  there  was  any  fraudulent  purpose  of  the 
defendant  in  making  the  alleged  statements  of  citi- 
zenshiiD  mentioned  in  said  Counts. 

2.  How  or  in  wiiat  manner  alleged  representa- 
tion of  citizenship  was  fraudulent. 

3.  In  that  it  cannot  be  ascertained  whether  any 
of  the  said  persons  mentioned  in  said  Counts,  as  the 
persons  to  whom  the  alleged  false  representation 
was  made,  (a)  w^as  one  to  whom  the  defendant  was 
obligated  to  truthfully  state  the  fact  of  citizenship. 
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or  (b)  that  any  of  such  persons  had  a  legal  right 
to  inquire  into  [8]  or  an  adequate  legal  reason  for 
ascertaining  the  citizenship  of  the  defendant. 

4.     That  the  descriptive  allegation,  "said 

,  being  a  person  having  good  reason  to  in- 
quire into  the  nationality  status  of  the  defendant," 
is  insufficient  in  law,  in  that  "good  reason"  (a) 
constitues  a  conclusion,  (b)  of  itself,  fails  to  show 
a  concommitant  obligation  to  truthfully  answer,  (c) 
is  ambiguous  and  uncertain,  i.e.  may  be  personal, 
arbitrary  or  statistical  as  distinguished  from  a  legal 
reason  which  carries  the  counter  legal  obligation  of 
a  truthful  answer,  and  (d)  in  itself  may  constitute 
a  purely  idle  reason  (although  to  them  for  their 
purposes  a  good  reason),  i.e.  Gallup  Poll  for  statis- 
tical purposes,  curiosity,  etc. 

V. 

That  Count  Four  of  said  indictment  does  not 
allege  sufficient  facts  to  constitute  an  offense  under 
the  laws  of  the  United  States  of  America,  and  par- 
ticularly the  violation  of  U.S.C.  Title  8,  Sec.  152. 

VI. 

That  Court  Four  of  the  indictment  is  bad  and  in- 
sufficient in  law  because  it  is  so  uncertain  and  in- 
definite in  its  allegations  as  not  to  inform  the 
defendant  of  the  nature  and  cause  of  the  accusa- 
tion against  him,  or  thereby  give  reasonable  notice 
of  the  specific  charges  against  him,  whereby  he  may 
properly  prepare  his  defense,  or  to  safeguard  him 
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against  a  second  prosecution  for  the  same  offense, 
in  that  it  cannot  be  ascertained  therefrom: 

(a)  That  his  testimony,  to  wit:  "Q.  About  the 
time  this  case  started  you  were  also  employed  were 
you  not  by  Harry  Rothberg  as  personnel  director 
in  his  stores'"?  "A.  Yes,"  was  a  material  fact  in 
a  matter  arising  under  the  laws  of  the  United  States 
of  America  and  concern  and  relate  to  defendant's 
right  to  reside  in  the  United  States  of  America.  [9] 

(b)  What  the  nature  and  character  of  the  mat- 
ter or  proceedings  were,  allegedly  arising  under  the 
laws  of  the  United  States  of  America,  wherein  the 
said  testimony  of  employment  would  be  a  material 
fact  concerning  and  relating  to  his  right  to  reside 
in  the  United  States  of  America,  or  whether  or  not 
he  could  be  fomid  to  be  a  deportable  alien,  or  would 
invoke  an  exercise  of  discretion  upon  the  part  of  the 
Attorney  General  in  the  particulars  alleged. 

(c)  How  or  in  what  manner  said  alleged  testi- 
mony concerning  employment  was  a  material  fact 
to  any  issue  or  related  issue  in  any  matter  or  pro- 
ceeding arising  under  the  laws  of  the  United  States 
of  America  and/or  concerning  and  relating  to  de- 
fendant's right  to  reside  in  the  United  States  of 
America. 

/s/  OTTO  CHRISTENSEN, 

Attorney  for  Defendant.  [10] 
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Points  and  Authorities 
Misjoinder  of  Offenses 
Rule  8,  Federal  Rules  of   Criminal  Procedure, 
Sub-Division  (a) 

Note  to  Rule  Above: 

''This  rule  is  substantially  a  restatement  of  exist- 
ing law."    18  USCA  Section  557. 

McElroy  v.  United  States,  164  U.  S.  76  41 
Law  Ed.  355 

Beaux  Arts  Dresses,  Inc.  v.  United  States, 
9  Fed  (2)  531 

United  States  v.  Interstate  Properties,  Inc., 
153  Fed  (2)  469 

United  States  v.  Perlstein,  120  Fed  (2)  276, 
at  281 

Counts  One,  Two  and  Three 

United  States  v.  Weber,  71  Fed.  Sup.  88 

Title  8,  Section  746(a),  Subparagraph  18,  United 
States  V.  Hess,  124  U.  S.  483;  31  Law  Ed.  516. 

See  United  States  v.  Carll,  105  U.  S.  611  and 
United  States  v.  Crunkshank,  92  U.  S.  542,  cited 
in  United  States  v.  Weber,  71  Fed  Sup.  88  (1947). 

See  also  Lowenburg  v.  United  States,  156  Fed  (2) 
22,  CCA  10th,  1946,  and  United  States  v.  Max,  156 
Fed  (2)  13,  CCA  3rd. 

Count  Four 
See  cases  -cited  preceding  point. 
The  face  of  the  indictment  for  perjury  must  show 
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that  statements  falsely  made  were  material.  United 
States  V.  Seymour,  50  Fed  Sup  930. 

An  indictment  for  perjury  must  aver  the  facts, 
showing  the  [11]  materiality  of  the  oath  in  the  pro- 
ceeding in  which  it  is  taken.  United  States  v. 
Singleton,  54  Fed.  488. 

"An  indictment  for  perjury  must  allege  that  the 
false  oath  was  with  reference  to  evidence  or  testi- 
mony of  material  facts,  and,  if  it  appears  to  the 
Court  that  they  were  not  material  the  indictment 
will  be  insufficient  though  the  materiality  is  alleged. ' ' 
United  States  v.  Pettus  84  Fed.  791 

Opinions  of  the  Board  of  Review  of  the  Central 
Office  and  Board  of  Appeals  of  the  Immigration 
and  Naturalization  Service  (U.  S.  Department  of 
Justice).  Copies  of  these  opinions  are  now  being 
obtained. 

The  issue  of  discretion  by  the  Attorney  General 
was  and  is  a  false  and  invalid  issue  in  the  immigra- 
tion proceedings. 

People  V.  Brophy,  120  Pac.   (2)   946 
Rules  and  Regulations  under  this  section  have 
force  and  effect  of  law. 

Haff  V.  Shee  (CCA.  Cal.)   63  Fed  (2)   191 
Sec.  222,  Title  8,  U.S.C  "Rules  and  Regulations" 

(G)  p.  848  Immigration  and  Nationality  Laws 
and  Regulations. 

(c)  Sec.  19,  Immigration,  Oct.  1917  (U.S.C 
Title  8),  Section  155. 
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Ex  Parte  T  Nagata  (Cal.  D.C.)  11  Fed  (2)  178 
''Deportation  under  warrant  can  only  be  made 
for  cause  charged  and  stated  therein." 
Respectfully  submitted, 

/s/  OTTO  CHRISTENSEN, 

Attorney  for  Defendant. 
Affidavit  of  Service  by  mail  attached. 

[Endorsed] :     Filed  June  3,  1948.  [12] 


At  a  stated  term,  to  wit:  The  February  Term. 
A.D.  1948,  of  the  District  Court  of  the  United 
States  of  Amercia,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday  the  19th  day  of  July  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-eight. 

Present:  The  Honorable  C.  E.  Beaumont, 
District  Judge. 

[Title  of  Cause.] 

Court  gives  oral  opinion  and  denies  motion  of 
defendant  to  dismiss  as  to  counts  1,  2,  and  3  and 
grants  motion  as  to  count  4. 

Otto  Christensen,  Esq.,  appearing  as  counsel  for 
defendant,  states  defendant  is  ready  to  plead  and 
waives  reading  of  the  Indictment.  Defendant  pleads 
not  guilty  to  each  of  counts  1,  2,  and  3.  And,  there 
being  no  objection,  Court  permits  defendant  to  re- 
main on  0/R  in  these  proceedings  and  orders  case 
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transferred  to  calendar  of  Judge  Harrison  for  set- 
ting for  trial. 

E.  A.  Tolin,  Ass't  U.  S.  Att'y,  is  present  for 
Gov't.  [14] 


[Title  of  District  Court  and  Cause.] 

INDICTMENT 

[U.S.C,    Title   8,    Sec.    746(a)    (18)— False 
claim  of  citizenship.] 
The  grand  jury  charges: 

On  or  about  November  1,  1945,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Aaron  Smehoif,  alias  Allen  Smiley,  did  knowingly, 
wilfully,  falsely,  and  fraudulently  represent  to  the 
Los  Angeles  Police  Department,  a  department  and 
agency  of  the  City  of  Los  Angeles,  State  of  Cali- 
fornia, having  good  reason  to  inquire  into  the  na- 
tionality status  of  the  defendant,  that  he,  the 
defendant,  was  a  citizen  of  the  United  States, 
whereas,  in  truth  and  in  fact,  as  the  defendant  then 
and  there  well  knew^,  the  defendant  had  not  been 
naturalized,  had  not  been  admitted  to  citizenship, 
and  was  not  otherwise  a  citizen  of  the  United  States. 
A  True  Bill 

/s/  A.  H.  LONG, 
Foreman. 
/s/  JAMES  M.  CAKTER, 
U.  S.  Attorney. 
EAT  :AH 

[Endorsed]:     Filed  March  23,  1949.  [15] 
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At  a  stated  term,  to  wit:  The  February  Term. 
A.D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Tuesday  the  7th  day  of  June  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-nine. 
Present:  The  Honorable  Jacob  Weinberger, 

District  Judge. 
[Title  of  Cause.] 

For  arraignment  and  plea;  E.  A.  Tolin,  Ass't 
IT.  S.  Att'y?  appearing  as  counsel  for  Gov't;  Otto 
Christensen,  Esq.,  appearing  as  counsel  for  de- 
fendant, who  is  present  on  bond  of  $500.; 

Attorney  Christensen  moves  to  dismiss  the  In- 
dictment and  adopts  his.  written  motion  to  dismiss 
made  in  Case  No.  20,069-Cr.  as  to  grounds  III  and 
IV  thereof,  and  Attorney  Tolin  opposes  said  motion 
on  same  argument  made  in  Case  No.  20,069-Cr. 
Counsel  submit  motion  to  the  Court  and  it  is  ordered 
that  motion  is  denied,  and  that  defendant's  plea  be 
taken. 

Defendant  states  his  true  name  is  Allen  Smiley, 
acknowledges  receipt  of  a  copy  of  the  Indictment, 
waives  reading  thereof,  and  pleads  not  guilty. 

Court  orders  this  cause  consolidated  for  trial 
with  Case  No.  20,069-Cr.  on  Court's  owai  motion 
and  with  consent  of  defendant,  and  Court  orders 
the  said  consolidated  causes  set  for  trial  10  A.M., 
July  12,  1949. 
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On  motion  of  Attorney  Christensen  it  is  ordered 
that  Eobert  Neeb,  Esq.,  is  associated  as  counsel 
for  defendant.  [16] 


At  a  stated  term,  to  wit:  The  February  Term. 
A.D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Tuesday  the  12th  day  of  July  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-nine. 

Present:  The  Honorable  Dave  W.  Ling, 
District  Judge. 

[Title  of  Cause.] 

These  consolidated  causes  coming  on  for  jury 
trial;  James  M.  Carter,  U.  S.  Att'y,  and  E.  A.  Tolin 
and  Jack  E.  Hildreth,  Ass't  U.  S.  Att'ys,  appearing 
as  counsel  for  Gov't;  Otto  Christensen  and  Robert 
Neeb,  Esqs.,  appearing  as  counsel  for  defendant, 
who  is  present  on  0/R;  and  both  sides  answering 
ready,  it  is  ordered  that  a  jury  be  impaneled.  The 
clerk  draws  the  names  of  twelve  jurors,  who  take 
places  in  the  jury  box. 

Attorney  Tolin  makes  a  statement  to  the  pros- 
pective jurors  in  regard  to  this  cause,  at  request 
of  the  Court.  Attorney  Christensen  makes  a  state- 
ment. Counsel  for  defendant  examine  the  jurors 
in  the  box  for  cause. 
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The  jurors  now  in  the  box  are  examined  for  cause 
and  passed  for  cause. 

Frank  Factor  is  excused  by  Gov't  and  clerk  draws 
name  of  Benj.  Kelman,  who  is  examined  and  passed 
for  cause. 

Marvel  A.  Morse  is  excused  by  defendant  and 
clerk  draws  name  of  Arthur  W.  Stillwell,  who  is 
examined  and  passed  for  cause. 

James  F.  McDonald  is  excused  by  defendant  and 
and  clerk  draws  name  of  Clara  A.  Knight,  who  is 
examined  and  passed  for  cause. 

Arthur  W.  Stillwell  is  excused  by  Gov't  and 
clerk  draws  name  of  Victor  Montgomery,  who  is 
examined  and  excused  for  cause  by  the  Court,  and 
clerk  draws  name  of  Theresa  Drew,  who  is  ex- 
amined and  passed  for  cause.  [18] 

Lula  J.  Updigraff  is  excused  by  Gov't  and  clerk 
draws  name  of  Katherine  Jackson,  who  is  examined 
and  passed  for  cause. 

Katherine  Jackson  is  excused  by  defendant  and 
clerk  draws  name  of  Matilda  Turner,  who  is  ex- 
amined and  passed  for  cause. 

Louise  Dermody  is  excused  by  Gov't  and  clerk 
draws  name  of  George  A.  Allers,  who  is  examined 
and  passed  for  cause. 

George  A.  Allers  is  excused  by  defendant  and 
clerk  draws  name  of  Leo  A.  Coutt,  who  is  examined 
and  passed  for  cause. 

Cleora  A.  Lethen  is  excused  by  defendant  and 
clerk  draws  name  of  Minnie  Yodow,  who  is  ex- 
amined and  passed  for  cause. 
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Leo  E.  Coutt  is  excused  by  Gov't  and  clerk  draws 
name  of  Louella  H.  Rose,  who  is  examined  and 
passed  for  cause. 

Matilda  Turner  is  excused  by  defendant  and  clerk 
draws  name  of  Robert  Titus,  who  is  examined  and 
passed  for  cause. 

Mary  A.  Winnie  is  excused  by  defendant  and 
clerk  draws  name  of  Robert  V.  Rogers,  who  is 
examined  and  passed  for  cause. 

Robert  Y.  Rogers  is  excused  by  defendant  and 
clerk  draws  name  of  Bertha  M.  Nmian,  who  is  ex- 
amined and  passed  for  cause. 

Bertha  M.  Nunan  is  excused  by  Gov't  and  clerk 
draws  name  of  Mable  H.  Folsom,  who  is  examined 
for  cause. 

At  11:30  A.M.  the  Court  admonishes  the  pros- 
pective jurors  not  to  discuss  this  cause  and  declares 
a  recess.  At  11 :45  A.M.  court  reconvenes  herein  and 
all  being  present  as  before,  including  the  prospec- 
tive jurors,  and  defendant,  and  counsel  so  stipu- 
lating, Court  orders  trial  proceed. 

Mable  H.  Folsom,  heretofore  examined,  is  passed 
for  cause. 

Robert  Titus  is  excused  by  defendant  and  clerk 
draws  name  of  David  Kay,  who  is  examined  and 
passed  for  cause. 

And  there  being  no  further  peremptory  chal- 
lenges, the  jurors  now  in  the  box  are  accepted  by 
both  sides  and  sworn  as  the  jury  for  this  trial,  viz: 
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The  Jury 

1.  Lyman  Haughland 

2.  David  Kay 

3.  Caroline  A.  Resch 

4.  Clara  A.  Knight 

5.  Benj.  Kelman 

6.  Minnie  Yodow 

7.  M.  W.  Kroopen 

8.  Louella  H.  Rose 

9.  Mable  H.  Folsom 

10.  Theresa  Drew 

11.  Margaret  S.  Pierce 

12.  Wm.  H.  Klein 

The  Court  orders  that  the  prospective  petit  jurors 
present  who  were  not  impaneled  for  this  trial  are 
excused  until  notified.  [19] 

At  11:55  A.M.  Court  admonishes  the  jury  not  to 
discuss  this  cause  and  declares  a  recess  to  2  P.M. 

At  2:06  P.M.  court  reconvenes  herein  and  all 
being  present  as  before,  including  defendant,  coun- 
sel for  both  sides,  and  the  jury,  and  counsel  so 
stipulating.  Court  orders  trial  proceed. 

Attorney  Tolin  makes  opening  statement  to  the 
Court  and  jury  in  behalf  of  Gov't.  Counsel  for  de- 
fendant reserve  opening  statement. 
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Attorney  Neeb  makes  a  motion  in  behalf  of  de- 
fendant to  exclude  all  witnesses  from  the  court 
room.  Attorney  Tolin  makes  a  statement  as  to  the 
said  motion  to  exclude  witnesses.  Pursuant  to  re- 
quest of  defendant,  Court  orders  that  all  witnesses 
are  excluded  from  the  court  room,  until  called. 

Gov't  Ex.  1  to  10  incl.  are  marked  for  ident. 

Lillian  M.  Hoover  is  called,  sworn,  and  testifies 
for  Gov't.   Gov't  Ex.  8  is  admitted  in  evidence. 

Ray  M.  Griffin  is  called,  sworn,  and  testifies  for 
Gov't.  Gov't  Ex.  3  is  admitted  in  evidence. 

I.  E.  Sier  is  called,  sworn,  and  testifies  for  Gov't. 
Gov't  Ex.  4  is  admitted  in  evidence. 

At  3:10  P.M.  Court  admonishes  the  jury  not  to 
discuss  this  cause  and  declares  a  recess.  At  3:25 
P.M.  court  reconvenes  herein  and  all  being  present 
as  before,  including  defendant,  counsel  for  both 
sides,  and  the  jury,  and  counsel  so  stipulating.  Court 
orders  trial  proceed. 

Ralph  W.  Becker,  Frank  H.  Cunningham,  and 
Orville  E.  Harper,  respectively,  are  called,  sworn, 
and  testify  for  Gov't.  Gov't  Ex.  11  and  12  are 
marked  for  ident.,  and  Gov't  Ex.  9  is  admitted  in 
evidence. 

Thos.  A.  Cox  is  called,  sworn,  and  testifies  for 
Gov't. 

At  4:15  P.M.  Court  admonishes  the  jury  not  to 
discuss  this  cause  and  declares  a  recess  in  this 
trial  until  10  A.M.,  July  13,  1949.  [20] 
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[Title  of  District  Court  and  Cause.] 

FALSELY   CLAMINC   CITIZENSHIP 

Comes  Now  the  defendant,  Allen  Smiley,  before 
the  introduction  of  any  evidence  in  the  case,  and 
requests  the  Court  to  instruct  the  jury  in  this  case 
by  giving  the  jury  each  and  every  one  of  the  in- 
structions hereto  attached,  which  said  instructions 
are  submitted  to  the  Court  on  this  7th  day  of  June, 
1949.  Said  the  instructions  hereto  attached  are 
marked  from  numbers  1  to  32,  inclusive. 

The  defendant  reserves  the  right  to  present 
further  requests  for  instructions  on  the  ground 
that  he  cannot,  in  advance  of  the  testimony  of  the 
case,  anticipate  all  instructions  he  deems  right  and 
proper.  At  the  close  of  the  testimony,  the  defend- 
ant proposes  to  present  further  requests  for  in- 
structions. 

/s/  ALLEN  SMILEY, 

Defendant. 
/s/  OTTO   CHRISTENSEN, 

Attorney  for  Defendant. 

CONTENTS   OF   PRELIMINARY  REQUESTS 
TO  CHARGE 

1.  Indictment  no  evidence  of  guilt. 

2.  Issue  is  presented  by  specific  charge  in  the 
indictment,  which  is  to  be  decided  solely  on  evi- 
dence and  not  on  conjecture,  passion,  prejudice, 
etc. 

3.  Jury  sole  judges  of  facts. 
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4.  Jury  not  to  be  influenced  by  anything  except 
evidence  and  not  to  be  influenced  by  rulings  or 
comments  of  the  Court. 

5.  Judge  facts  only  upon  testimony  and  evi- 
dence in  this  case.  Disregard  evidence  stricken 
out.     Disregard   any   intimation   in   any   question. 

6.  Rulings  of  the  Court  are  not  to  be  taken  as 
any  indication  of  guilt  or  innocence.  Counsel  are 
charged  with  duty  of  objecting. 

7.  Rule  regarding  failure  of  defendant  to 
testify. 

8.  Plea  of  not  guilty  serves  as  continuing  de- 
nial. 

9.  Presumption  of  innocence. 

10.  Reconcile  testimony  with  innocence. 

11.  Reasonable  doubt  defined.  Evidence  must 
establish  truth  of  charges  to  a  moral  certainty. 
Chief  Justice  Shaw  instruction. 

12.  Reconcile  any  and  all  circumstances  and 
whole  evidence  of  case  with  innocence  of  defendant. 

13.  Definition  of  word,  "innocence." 

14.  Circumstantial  evidence  must  exclude  every 
hypothesis  of  guilt,  hypothesis  of  guilt  must  flow 
naturally  from  facts  proved. 

15.  Every  fact  or  circumstance  must  be  proved 
beyond  a  reasonable  doubt  before  it  may  be  con- 
sidered. 

16.  Charge  in  indictment. 

17.  The  six  elements  of  each  count  of  indict- 
ment. 

18.  Defining  ''good  reason." 

19.  In  furtherance  of  official  authority  and  duty. 
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20.  Person  inquiring  must  have  right  or  ade- 
quate reason  in  furtherance  of  his  official  authority. 

21.  False  statement  insufficient  if  mere  boast 
or  jest,  etc. 

22.  '*  Falsely"  defined  as  ''perfidiously," 
''treacherously"  or  "with  intent  to  defraud." 

23.  "Willful"  defined  and  applied.  [22] 

24.  Person  inquiring  must  be  engaged  in  in- 
quiry making  nationality  status  relevant  and  ma- 
terial. 

25.  Representation  must  be  made  for  a  fraud- 
ulent purpose. 

26.  Fraudulent  purpose  applied  to  this  case. 

27.  Statements  made  to  persons  named  not  in 
course  of  judicial  proceedings  or  under  oath — 
questions  concerning  citizenship  immaterial  to  mat- 
ters under  question  and  defendant  under  no  legal 
requirements  to  answer. 

28.  Defendant  not  required  to  answer  as  to 
citizenship  on  local  investigations  and  charges. 

29.  Same. 

30.  Inquiry  by  police  officer  in  connection  with 
arrest  for  gambling  imposes  no  obligations  to  an- 
swer truthfully. 

31.  Individual  opinion  of  jurors  required. 

32.  Individual  opinion  of  jurors  required.  [23] 

INSTRUCTION  No.   2 
We  are  here  for  the  purpose  of  trying  the  issues 
of  fact  that  are  presented  by  the  specific  charge 
in  this  indictment  only  and  the  plea  of  the  defend- 
ant thereto.     This  duty  you  should  perform  unin- 
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fluenced  by  passion  or  prejudice  on  account  of  the 
nature  of  the  charge  against  the  defendant.  You 
are  to  be  governed,  therefore,  solely  by  the  evi- 
dence introduced  in  this  trial,  and  the  law  as  given 
you  by  the  Court.  The  law  will  not  permit  jurors 
to  be  governed  by  conjecture,  passion  or  prejudice, 
public  opinion  or  public  feeling. 

[In  pencil] :    Insert  in  General  Charge. 
Given : 


Judge.  [24] 

INSTRUCTION  No.  IS 

The  burden  of  proof  is  upon  the  prosecution  to 
prove  the  guilt  of  the  defendant  by  evidence  beyond 
a  reasonable  doubt.  (The  defendant  is  not  called 
upon  to  produce  any  evidence  whatsoever  as  to 
his  innocence.)  All  of  the  presumptions  of  law, 
independent  of  evidence,  are  in  favor  of  the  in- 
nocence of  the  defendant.  The  law  presumes  the 
defendant  who  has  been  charged  with  a  criminal 
offense  to  be  innocent  until  his  guilt  has  been 
proven  beyond  all  reasonable  doubt.  This  pre- 
sumption of  innocence  abides  with  the  defendant 
throughout  the  trial  and  entitled  the  defendant  to 
a  verdict  of  not  guilty  unless  the  evidence  in  the 
case,  when  taken  as  a  whole,  satisfies  you  of  de- 
fendant's guilt  beyond  a  reasonable  doubt. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 

[In  pencil]:     Insert  in  General  Charge.  [25] 
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INSTRUCTION  No.  7 

The  failure  of  a  defendant  to  take  the  witness 
stand  and  testify  in  his  own  behalf  does  not  create 
any  presumption  against  him;  the  jury  is  charged 
that  it  must  not  permit  that  fact  to  weigh  in  the 
slightest  degree  against  such  defendant  nor  should 
this  fact  enter  into  the  discussions  or  deliberations 
of  the  jury  in  any  manner. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 

See:  Bruno  v.  U.S.  308  U.S.,  287,292.  [26] 

INSTRUCTION  No.  8 

A  defendant's  plea  of  not  guilty  to  the  indict- 
ment puts  in  issue  every  material  allegation  of  fact 
contained  in  the  indictment.  (You  are  further  in- 
structed that  throughout  the  trial  the  defendant's 
plea  of  not  guilty  serves  as  his  "continuing  denial 
of  the  evidence  offered  against  him  by  the  prosecu- 
tion pursuant  to  its  ever  present  burden  of  proof. ' ') 
Given : 

/s/  DAVE  W.  LING, 
Judge. 

See:  U.S.  v.  DeAngelo  (CAA  3)  8319;  Prettyman 
V.  U.S.  180  F.  30,  42  (CCA  6);  Smith  v.  U.S. 
28  F.  131,133  (CCA  8).  [27] 
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INSTRUCTION  No.  13 

You  must  clearly  bear  in  mind  that  when  the 
Court  speaks  of  innocence,  or  of  a  circumstance 
being  susceptible  of  a  hypothesis  of  innocence,  the 
word  innocence  is  not  used  in  the  sense  of  pure, 
moral,  free  from  venality,  or  free  from  wrongdoing. 
What  is  meant  is  innocence  of  the  particular  and 
specific  crime  charge  in  the  indictment. 
Given: 

/s/  DAVE  W.  LING, 
Judge.  [28] 

INSTRUCTION  No.  14 

Circumstantial  evidence,  to  warrant  a  conviction 
in  a  criminal  case,  must  be  of  such  character  as  to 
exclude  every  reasonable  hypothesis  but  that  of 
guilt  of  the  offense  charged  to  have  been  committed 
by  the  defendant,  or  in  other  words,  the  facts 
proved  must  be  all  consistent  with  and  point  to 
his  guilt  only,  and  inconsistent  with  his  innocence. 
The  hypothesis  of  guilt  should  flow  naturally  from 
the  facts  proved,  and  be  consistent  with  them  all. 
If  the  evidence  can  be  reasonably  reconciled  either 
with  the  theory  of  innocence  or  with  guilt,  the  law 
requires  that  the  defendant  be  given  the  benefit  of 
the  doubt,  and  that  the  theory  of  innocence  be 
adopted. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 
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U.S.  V.  Daneri,  Case  No.  1963  (Judge  Yank- 
wich)  ;  Nichola  v.  U.S.  72  Fed.  (2d)  780;  Paddock 
V.  U.S.  79  Fed.  (2d)  872,  876;  Coffin  v.  U.S.  156 
U.S.  432.  [29] 

INSTRUCTION  No.  17 
You  are  instructed  that  under  the  charge  in  each 
count  of  this  indictment  that  the  burden  is  on  the 
prosecution  to  establish  beyond  a  reasonable  doubt 
each  of  the  following  elements: 

1.  That  the  defendant  was  not  at  the  time  of 
making  the  alleged  representation  a  citizen  of  the 
United  States. 

2.  That  he  made  the  representation  to  the  per- 
son mentioned  in  the  indictment. 

3.  That  at  the  time  of  making  said  representa- 
tion that  the  defendant  then  and  there  knew  that 
it  was  false. 

4.  That  the  defendant  willfully  made  such  false 
representation. 

5.  That  he  fraudulently  made  the  representa- 
tion of  citizenship. 

6.  That  the  person  to  whom  such  representation 
was  made  had  a  good  reason  to  inquire  into  the 
nationality  status  of  the  defendant. 

Given : 

/s/  DAVE  W.  LING, 
Judge.  [30] 
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INSTRUCTION  No.  19 

The  Court  instructs  you  with  reference  to  the 
allegation  in  the  indictment  that  the  person  to 
whom  the  alleged  false  representation  of  citizen- 
ship was  made  ''had  a  good  reason  to  inquire  into 
the  nationality  status  of  the  defendant"  that  the 
phrase  "good  reason  to  inquire"  means  more  than 
any  reason,  or  which  might  be  deemed  by  such 
person  inquiring  to  be  a  good  reason;  it  means  as 
applied  to  this  case  that  the  public  officer  inquiring 
had  an  adequate  reason  or  right  in  law  in  further- 
ance of  his  official  authority  and  duty  to  ascertain 
the  defendant's  citizenship. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 

U.S.  V.  Achtner  (CCA2),  144  Fed.  (2)  49,  51; 
U.S.  V.  DePratu  (CCA),  171  Fed  (2)  75,  76.  [31] 

INSTRUCTION  No.  21 

You  are  further  instructed  that  even  though  you 
find  that  the  defendant  made  a  false  representation 
of  citizenship  to  the  persons  or  any  one  of  the  per- 
sons named  in  the  indictment,  you  must  neverthe- 
less find  the  defendant  not  guilt  if  you  find  such 
representation  was  made  "as  a  mere  boast"  or 
"jest"  or  "to  stop  the  prying  of  some  busy-body." 

Given : 

/s/  DAVE  W.  LING, 
Judge. 
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INSTRUCTION  No.  22 

You  are  further  instructed  that  the  word, 
"falsely,"  as  used  in  this  indictment  suggests  more 
than  a  mere  untruth  and  includes  "perfidiously," 
"treacherously,"  or  "with  intent  to  defraud."  As 
applied  to  this  case,  false  representation  or  claim 
of  citizenship  must  be  made  to  one  who  has  a  right 
to  inquire  into  or  has  an  adequate  reason  for  ascer- 
taining the  citizenship  of  the  one  making  the  rep- 
resentation or  claim. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 
U.  S.  V.  Achtner  (CCA2),  114  Fed.  (2)  49,  51 
U.  S.  V.  Tenderic  (CCA7),  152  Fed.  (2)  3,  5 
U.  S.  V.  Weber,  71  Fed.  Sup.  88  [33] 

INSTRUCTION  No.  23 

You  are  further  instructed,  even  though  you  be- 
lieve beyond  a  reasonable  doubt  that  the  defendant 
did  represent  to  the  i)erson  named  in  any  count  of 
the  indictment  that  he,  the  defendant,  was  a  citizen 
of  the  United  States,  and  that  such  representation 
was  in  fact  untrue,  before  you  may  convict  on  such 
count  you  must  further  find  beyond  a  reasonable 
doubt  that  such  representation  was  not  due  to  sur- 
prise, inadvertence  or  mistake,  or  duress,  but  due  to 
"willfulness."  "Willfulness"  means  more  than  "in- 
tentional" or  "voluntary";  it  means  done  with  a 
bad  purpose,  without  justifiable  excuse,  without 
ground  for  belie\dng  it  lawful. 
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As  applied  to  this  case,  "willfulness"  means  that 
before  you  may  convict,  you  must  believe  beyond  a 
reasonable  doubt  the  defendant  represented  that  he 
was  a  citizen  of  the  United  States  as  alleged,  and 
that  such  representation  was  not  only  knowingly 
false  but  also  given  with  a  bad  purpose,  without 
justifiable  excuse,  and  without  ground  for  believing 
it  lawful. 
Given  : 

/s/  DAVE  W.  LING, 
Judge. 
U.  S.  V.  Murdock,  73  L.  Ed.  22  5 
People  V.  Turner,  122  Cal.  679,  55  P.  685 
U.    S.   V.    Smiley    (Cr.    20188),    Instruction 
given  by  Judge  Beaumont.  [34] 

INSTRUCTION  No.  7S 

The  charge  in  this  case  is  that  the  defendant 
falsely  represented  himself  to  be  a  citizen  of  the 
United  States.  It  is  not  sufficient  to  merely  show 
an  answer  of  "yes"  to  an  oral  or  written  question 
concerning  citizenship  asked  by  a  local  peace  officer 
in  connection  with  a  booking  concerning  an  alleged 
violation  of  local  or  state  gambling  laws  or  in  con- 
nection with  an  interview  while  held  as  a  material 
witness. 

(You  are  instructed,  that  to  "represent  oneself" 
as  a  citizen,  as  set  forth  in  the  indictment,  means 
to  hold  oneself  forth  as,  and  to  affirmatively  claim 
to  be,  a  citizen  of  the  United  States.)  and  the  mere 
answering  of  a  question  as  to  whether  one  is  a  citi- 
zen asked  of  him  by  an  arresting  officer  in  comiec- 
tion  with  an  alleged  violation  of  local,  municipal  or 
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state    law,    in    and    of    itself    does    not    constitute 
representing,  as  that  term  is  used  in  the  indictment. 
Given:  As  Modified 

/s/  DAVE  W.  LING, 
Judge.  [35] 

INSTRUCTION  No.  24 

You  are  further  instructed  that  even  though  you 
believe  without  a  reasonable  doubt  that  the  defend- 
ant falsely  represented  himself  to  be  a  citizen  of 
the  United  States  to  a  person  inquiring  as  to  his 
nationality  status,  as  alleged  in  the  indictment  or 
any  count  thereof.  Before  you  can  convict,  you  must 
further  find  beyond  a  reasonable  doubt  that  the 
person  inquiring  concerning  the  Nationality  Status 
of  def.  was  engaged  in  an  inquiry  concerning  a 
matter  which  made  the  nationality  status  of  the 
defendant  relevant  and  material  to  the  matter 
under  consideration. 

Given : 

/s/  DAVE  W.  LING, 
Judge. 

See  above  cases  supra: 
U.  S.  V.  Achtner; 
U.  S.  V.  Tenderic; 
U.  S.  DePratu;  and 
U.  S.  V.  Weber,  71  Fed.  Sup  88.  [36] 

[Proposed  instruction,  with  modifications  by 
District  Judge  as  shown  in  italics.] 
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INSTRUCTION  No.  25 
You  are  further  instructed,  even  though  you  be- 
lieve beyond  a  reasonable  doubt  that  the  defendant 
did  represent  to  the  person  named  in  a  count  of  the 
indictment  that  he,  the  defendant,  was  a  citizen  of 

Before  you  can 
the   United   States,    and   that   such   representation 

was  in  fact  untrue,  before  you  may  convict  on  such 
count  you  must  further  find  beyond  a  reasonable 
doubt  that  such  representation  was  not  only  know- 
ingly false  and  due  to  willfulness,  but  was  made 
for  a  fraudulent  purpose. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 
U.  S.  V.  Achtner  (CCA2),  144  Fed.   (2)  49, 

51; 
U.    S.   V.    Tenderic    (CCA7),   152   Fed.    (2) 

3,  5; 
U.  S.  V.  Weber,  71  Fed.  Sup.  88.  [37] 
[Proposed  instruction,  with  modifications  by 
District  Judge  as  shown  in  italics.] 

INSTRUCTION  No.  26 
As  applied  to  this  case,  "fraudulent  purpose" 
means  that  before  you  may  convict  the  defendant 
you  must  believe  beyond  a  reasonable  doubt  that 
such  representation  was  not  only  knowingly  false 
and  due  to  willfulness  but  was  made  with  intent  to 
deceive  such  persons  as  to  a  material  matter. 
Given : 

/s/  DAVE  W.  LING, 
Judge. 
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U.   S.   V.   Achtner    (CCA  2),   144  Fed.    (2) 

49,  51; 
U.    S.   V.    Tenderic    (CCA7),   152   Fed.    (2) 

3,  5; 
U.  S.  V.  Weber,  71  Fed.  Sup.  88. 
See  cases  cited  p.  52,  Achtner  case  supra.   [38] 

INSTRUCTION  No.  27 

Testimony  has  been  received  that  the  defendant 
on  one  occasion  was  interviewed  by  city  police  of- 
ficers of  Beverly  Hills,  California,  during  the  course 
of  an  investigation  into  the  commission  of  an  of- 
fense against  the  State  of  California.  Also  testi- 
mony has  been  received  concerning  routine  inter- 
rogation of  the  defendant  by  municipal  and  county 
police  officers  at  the  time  of  his  arrest  and  routine 
booking  for  violation  of  local  gambling  laws.  State- 
ments made  by  the  defendant  on  those  occasions 
were  not  made  in  the  course  of  any  judicial  pro- 
ceedings or  under  oath.  The  questions  asked  con- 
cerning his  citizenship  were  all  immaterial  to  the 
particular  investigation  and  charges,  and  the  de- 
fendant was  not  imder  any  legal  requirements  to 
answer  such  questions. 

Refused : 

/s/  DAVE  W.  LING, 
Judge.  [39] 

INSTRUCTION  No.  28 
The   person   arrested   on   a   charge   of   violating 
municipal  or  state  laws,  or  who  is  the  subject  of 
an  investigation  concerning  a  violation  of  municipal 
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or  state  laws,  is  not  required  to  answer  any  ques- 
tions whatsoever  put  to  him  by  the  municipal  or 
state  arresting  or  investigating  officers  concerning 
his  place  of  birth  or  citizenship. 
Refused : 

/s/  DAVE  W.  LING, 
Judge.  [40] 

INSTRUCTION  No.  29 

A  person  interviewed  by  police  officers  of  a  city 
or  county  in  connection  with  an  investigation  into 
the  alleged  commission  of  a  local  offense,  even 
though  the  investigation  concerns  the  acts  and  con- 
duct of  a  third  person,  is  not  compelled  in  law  to 
answer  any  questions  put  to  him  by  such  officers 
as  to  his  citizenship  or  where  he  was  born. 

Refused : 

/s/  DAVE  W.  LING, 
Judge.  [41] 

INSTRUCTION  No.  30 

Inquiry  by  a  city  or  county  police  officer  in  con- 
nection with  the  arrest  of  an  individual  for  an 
alleged  violation  of  gambling  laws  as  to  the  place 
of  such  individual's  birth  or  citizenship  does  not 
impose  upon  such  individual  any  legal  obligation 
to  answer  such  question  truthfully. 

Refused : 

Judge [42] 
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INSTRUCTION  No.  32 

While  it  is  the  duty  of  the  jurors  to  confer  and 
deliberate  with  one  another  before  arriving  at  a 
verdict,  nevertheless,  the  verdict  which  you  render 
must  represent  the  real  judgment  and  honest  con- 
clusion of  each  of  you.  If  any  juror,  after  such  de- 
liberation, conscientiously  reaches  a  decision  on  the 
facts,  he  has  no  right  to  surrender  his  decision  to 
the  opinion  of  the  majority  for  the  purpose  of  pre- 
venting a  disagreement  or  for  the  purpose  of  ar- 
riving at  a  compromise. 

Given : 

/s/  DAVE  W.  LING, 
Judge. 

[Endorsed]:  Filed  Aug.  29,  1949.    [43] 

[Title  of  District  Court  and  Cause.] 

STIPULATION 
It  Is  Hereby  Stipulated  by  the  plaintiff  and  de- 
fendant in  the  above-entitled  cause,  through  their 
respective  attorneys,  that  Supplemental  Instruc- 
tions 8s  and  9s  be  included  in  the  transcript  of  rec- 
ord on  appeal  by  the  Clerk  of  this  Court. 

Dated  this  4th  day  of  October,  1949. 

/s/  JAMES  M.  CARTER, 
By  /s/  ERNEST  A.  TOLIN, 
His  Assistant, 

Attorney  for   Plaintiff. 
/s/  OTTO  CHRISTENSEN, 

Attorney  for  Defendant. 
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INSTRUCTION  No.  8S 

Mere  spoken  words  by  the  person  arrested  for  an 
alleged  violation  of  local,  municipal  or  state  gam- 
bling laws  by  a  peace  officer  as  to  whether  the  per- 
son arrested  was  a  citizen,  is  not  of  itself  a  claim 
to  United  States  citizenship. 
Given : 


Judge.  [45] 
INSTRUCTION  No.  9S 


You  are  instructed  that  when  the  Court  uses  the 
language  '4n  furtherance  of  his  official  authority 
and  duty,"  this  phrase  means  something  more  than 
any  act  by  an  officer,  even  though  said  act  be  per- 
formed in  connection  with  his  employment;  it 
means  an  act  authorized  by  law  and  in  furtherance 
of  a  duty  imposed  upon  him  by  law. 
Given : 


Judge. 
[Endorsed] :    Filed  Oct.  5,  1949.  [46] 
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[Title  of  District  Court  and  Cause.] 

VEEDICT 
We  the  Jury  in  the  above-entitled  cause  find  the 
defendant  Allen  Smiley,  charged  as  Aaron  Smehoff, 
Guilty  as  charged  in  Count  1  of  the  indictment ;  and 
Guilty  as  charged  in  Count  3  of  the  indictment. 

/s/  M.  N.  KROOPEN, 
Foreman. 
Dated:     July  14,  1949. 

[Endorsed]:     Filed  July  14,  1949.   [47] 


(Title  of  District  Court  and  Cause.) 

VERDICT 

We  the  Jury  in  the  above  entitled  cause  find  the 
defendant  Allen  Smiley,  Guilty  as  charged  in  the 
indictment. 

Dated :     July  14,  1949. 

/s/  M.  N.  KROOPEN, 
Foreman. 
Dated:    July  14,  1949. 

[Endorsed]:     Filed  July  14,  1949.  [48] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 
Comes   Now  the   defendant,   Allen   Smiley,   and 
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moves  the  Court  to  grant  him  a  new  trial  for  the 
following  reasons: 

1.  The  Court  erred  in  failing  to  give  the  series 
of  instructions  requested  by  the  defendant  to  the 
effect  that  he  was  not  required  to  answer  questions 
put  to  him  by  the  police  officers  at  the  time  of  his 
arrest. 

2.  The  Court  erred  in  permitting  testimony  con- 
cerning the  comity  arrangements  between  police 
agencies  in  exchanging  information  concerning  ar- 
rests. 

3.  The  verdict  of  ''Guilty"  under  the  state  of 
the  evidence  was  contrary  to  the  Court's  instruc- 
tions. 

4.  The  evidence  was  insufficient  to  establish  the 
offense. 

/s/  OTTO  CHRISTENSEN, 
/s/  ROBERT  NEEB, 

Attorneys   for  Defendant. 

Receipt  of  copy  attached. 

[Endorsed] :     Filed  July  19,  1949.  [49] 


[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

Comes  Now  the  defendant,  Allen  Smiley,  and 
moves  the  Court  to  arrest  judgment,  for  the  rea- 
sons that  each  of  the  counts  of  the  indictment  fails 
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to  charge  an  offense,  and  the  court  is  without  juris- 
diction to  enter  judgment  of  the  offense. 
/s/  OTTO  CHRISTENSEN, 
/s/  ROBERT  NEEB, 

Attorneys  for  Defendant. 
Receipt  of  copy  attached. 

[Endorsed]  :    Filed  July  19,  1949.  [50] 


At  a  stated  term,  to  wit:  The  February  Term. 
A.  D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday,  the  1st  day  of  August,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-nine. 

Present:  The  Honorable  Dave  W.  Ling, 
District  Judge. 

[Title  of  Cause.] 

For  (1)  hearing  motion  of  defendant  for  new 
trial  and  motion  of  defendant  in  arrest  of  judg- 
ment, (2)  sentence  on  coimts  1  and  3,  and  (3) 
disposition  of  count  2;  count  4  having  been  hereto- 
fore dismissed;  E.  A.  Tolin,  Ass't  U.S.  Att'y,  ap- 
pearing as  counsel  for  Gov't;  Otto  Christensen, 
Esq.,  appearing  as  counsel  for  defendant,  who  is 
present  on  0/R; 
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Attorney  Christensen  argues  in  support  of  mo- 
tion of  defendant  for  a  new  trial  and  in  arrest  of 
judgment.    Attorney  Tolin  replies. 

Court   pronounces   judgment   as   follows:    *    *    =* 

Court  orders  motion  for  new  trial  and  in  arrest 
of  judgment  denied,  but  inasmuch  as  there  is  a 
debatable  question,  the  defendant  will  be  admitted 
to  bail  in  the  sum  of  $10,000.,  pending  appeal. 

On  motion  of  Attorney  Tolin  it  is  ordered  that 
count  2  of  Indictment  is  dismissed.  Court  further 
orders  defendant  released  to  custody  of  Otto  Christ- 
ensen,   Esq.,   his   attorney.    [52] 


At  a  stated  term,  to  wit:  The  February  Term. 
A.  D.  1949,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Monday,  the  1st  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
nine. 

Present:  The  Honorable:  Dave  W.  Ling, 
District  Judge. 

[Title  of  Cause.] 

For  (1)  hearing  motion  of  defendant  for  new 
trial  and  motion  of  defendant  in  arrest  of  judg- 
ment, and  (2)  sentence;  E.  A.  Tolin,  Ass't  U.S. 
Att'y,  appearing  as  counsel  for  Gov't;  Otto  Christ- 
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ensen,  Esq.,  appearing  as  counsel  for  defendant, 
who  is  present  on  0/R;  Court  orders  motion  (1) 
denied,  and  pronounces  judgment  as  follows:  *  *  * 


District  Court  of  the  United  States  for  the  South- 
ern  District   of   California,    Central   Division 
No.   20069-Criminal 

UNITED  STATES  OF  AMERICA, 

vs. 
ALLEN  SMILEY. 

JUDGMENT  AND  COMMITMENT 

On  this  first  day  of  August,  1949,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  by  counsel.  Otto  Christensen, 
Esq. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict  of 
guilty  of  the  offense  of  falsely  claiming  citizenship 
in  violation  of  Section  746(a)  (18),  Title  8,  U.  S. 
Code,  as  charged  in  each  of  counts  one  and  three  of 
the  Indictment,  and  the  court  having  asked  the 
defendant  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  no  suf- 
ficient cause  to  the  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 
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It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  One  (1)  year  on  count  one  of  the  In- 
dictment in  an  institution  to  be  selected  by  the 
Attorney  General,  and  in  addition  thereto  pay  a 
fine  unto  the  United  States  of  America  in  the  sum 
of  $1000.00;  and,  on  count  three  of  the  Indictment, 
for  a  period  of  one  (1)  year  in  an  institution  to 
be  selected  by  the  Attorney  General,  and  in  addi- 
tion thereto,  pay  a  fine  unto  the  United  States  of 
America  in  the  sum  of  $1000.00;  said  sentence  of 
imprisonment  on  count  one  to  begin  and  run  con- 
currently with  sentence  of  imprisonment  on  count 
three. 

It  Is  Adjudged  that  on  motion  of  the  U.  S.  At- 
torney, count  two  of  the  Indictment  is  hereby  dis- 
missed. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  DAVE  W.  LING, 

U.  S.  District  Judge. 

[Endorsed]:     Piled  Aug.  1,  1949.  [53] 
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District  Court  of  the  United  States  for  the 

Southern  District  of  California,   Central  Division 

No.  20604-Criminal 

UNITED  STATES  OF  AMERICA, 

vs. 
ALLEN  SMILEY. 

JUDGMENT  AND  COMMITMENT 

On  this  first  day  of  August,  1949,  came  the  at- 
torney for  the  government  and  the  defendant  ap- 
peared in  person  and  by  counsel.  Otto  Christensen, 
Esq., 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict 
of  guilty  of  the  offense  of  false  claim  of  citizenship 
in  violation  of  Section  746(a)  (18),  Title  8,  U.S. 
Code,  as  charged  in  the  Indictment,  and  the  court 
having  asked  the  defendant  whether  he  has  any- 
thing to  say  why  judgment  should  not  be  pro- 
nounced, and  no  sufficient  cause  to  the  contrary 
being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  x^eriod  of  one  (1)  year  in  an  institution  to  be 
selected  by  the  Attorney  General,  and  in  addition 
thereto  to  pay  a  fine  unto  the  United  States  of 
America  in  the  sum  of  $1000.00;  said  term  of  im- 
prisonment  to   begin   and   run   concurrently    with 
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sentene  of  imprisonment  of  one  year  imposed  in 
case  No.  20069-Criminal,  United  States  of  America, 
V.  Allen  Smiley. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer 
and  that  the  copy  serve  as  the  commitment  of  the 
defendant. 

/s/  DAVE  W.  LING, 

U.  S.  District  Judge. 

[Endorsed] :    Filed  Aug.  1,  1949.  [55] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Allen  Smiley,  Sunset  Plaza, 

Los  Angeles,  California,  Appellant. 

Otto  Christensen,  541  South  Spring  Street,  Los 
Angeles  13,  California,  and  Robert  Neeb,  Chester 
Williams  Building,  Los  Angeles  13,  California,  at- 
torneys for  Appellant. 

Offense:  Appellant  was  convicted  on  July  14, 
1949,  of  a  violation  of  IT.S.C,  Title  8,  Sec.  746(a) 
(18),  charging  in  three  counts  of  an  indictment  that 
Appellant  on  or  about  June  21,  1947,  November  1, 
1945,  and  May  25,  1944,  to  certain  persons  de- 
scribed as  peace  officers  falsely  represented  himself 
to  be  a  citizen  of  the  United  States  of  America. 

Date  of  Judgment:     July  25,  1949. 

Judgment  and/or  sentence:     Committed  to  cus- 
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tody  of  Attorney  General  for  one  year  on  count  one 
and  a  $1000.  fine;  the  same  on  count  three  of  in- 
dictment #20069;  the  same  on  indictment  #20604; 
said  sentences  to  run  concurrently.  Said  appellant 
is  now  at  large  on  bail  pending  determination  of 
his  appeal.  [56] 

Name  of  prison  where  now  confined,  if  not  on 
bail : 

I,  the  above-named  Appellant,  hereby  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  judgment  above  mentioned  on 
the  grounds  set  forth  below. 

ALLEN  SMILEY, 
Appellant. 
By  /s/  OTTO   CHRISTENSEN, 

OTTO  CHRISTENSEN  and 
ROBERT  NEEB, 

Attorneys  for  Appellant. 
By  /s/  OTTO   CHRISTENSEN. 

1.  That  each  count  of  the  indictment  fails  to 
allege  facts  to  constitute  an  offense  under  the  laws 
of  the  United  States. 

2.  That  the  Court  was  without  jurisdiction  to 
I^ronounce  judgment  and  sentence. 

3.  That  the  Court  erred  in  overruling  Appel- 
lant's Motion  to  Dismiss  said  indictment  and  each 
count  thereof  upon  each  of  the  grounds  separately 
stated  in  his  Motion  to  Dismiss. 

4.  That  the  Court  erred  in  his  overrulings  in 
the  admission  of  testimony  on  the  trial. 
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5.  That  the  Court  erred  in  his  overrulings  in 
the  exclusion  of  testimony  on  the  trial. 

6.  That  the  Court  erred  in  failing  to  grant  Ap- 
pellant's Motion  at  the  conclusion  of  all  of  the 
evidence  to  dismiss  each  count  of  the  indictment 
and/or  direct  the  jury  to  find  the  Defendant  not 
guilty  as  to  each  count  of  the  indictment. 

7.  That  Court  erred  in  failing  to  give  certain 
instructions  to  the  jury  as  requested  by  the  Ap- 
pellant. 

8.  That  the  Court  erred  in  giving  certain  in- 
structions to  the  jury  to  which  instructions  the 
Appellant  duly  excepted.   [57] 

9.  The  verdict  of  guilty  was  inconsistent  with, 
contrary  and  repugnant  to  the  Court's  instructions 
to  the  jury. 

10.  The  Court  erred  in  overruling  Appellant's 
Motion  in  Arrest  of  Judgment. 

11.  The  Court  erred  in  pronouncing  judgment 
and  sentence. 

OTTO  CHRISTENSEN  and 
ROBERT  NEEB, 

Attorneys  for  Appellant, 
By  /s/  OTTO   CHRISTENSEN. 

[Endorsed]:     Filed  Aug.   1,  1949.   [58] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL, AND  DESIGNATION  OF  PARTS 
OF  RECORD  NECESSARY  FOR  CON- 
SIDERATION THEREON 

Points  on  Which  Appellant  Intends  to 
Rely  on  Appeal 

I. 

The  Court  erred  in  overruling  Appellant's  Mo- 
tion to  Dismiss  counts  one  and  three  of  Indict- 
ment 20069  and  Indictment  20604. 

II. 

The  Court  erred  in  its  rulings  on  the  admission 
of  testimony  and  exhibits. 

ni. 

The  Court  erred  at  the  conclusion  of  all  of  the 
evidence  in  the  case  to  grant  Defendant's  Motion 
for  Judgment  of  Acquittal  and  to  dismiss  on  the 
grounds  that  the  evidence  was  insufficient  to  estab- 
lish the  offense  charged  as  to  each  count  of  the 
Indictment  20069  and  Indictment  20604. 

lY. 

The  Court  erred  in  its  instructions  to  the  jury. 

V. 

The  Court  erred  in  failing  to  give  instructions 
to  the  jury  requested  by  the  Defendant. 
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VI. 

The    evidence   was   insufficient   to    establish   the 
offense. 

VII. 

The  verdict  was  inconsistent  with,  contrary  and 
repugnant  to  the  Court's  instructions. 

IX. 

The  Court  erred  in  denying  Defendant's  Motion 
in  Arrest  of  Judgment. 

X. 

The    Court    erred    in    imposing    Judgment   and 
Sentence. 

Designation   of  Record 
Print  the  entire  transcript  of  record  as  filed  by 
the  Clerk  of  the  District  Court. 

OTTO  CHRISTENSEN, 
Attorney  for  Appellant. 
/s/  OTTO  CHRISTENSEN. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  Aug.  22,  1949.  [60] 


[Title  of  District  Court  and  Cause.] 
DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  United  States  District  Court: 

1.  Counts  one  and  three  of  Indictment  20069, 
and  Indictment  20604. 

2.  Motions   to    Dismiss   Indictment   20069,    and 
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Order  of  Court  thereon;  Stipulation  re  Motion  to 
Dismiss  Indictment  20604;  Court  Reporter's  tran- 
script re  Motion  to  Dismiss  Indictment  20604  and 
Court's  Order  thereon. 

3.  Plea  of  Defendant  to  said  Indictments. 

4.  Such  necessary  recitation  of  impanelment  of 
jury  to  show  a  jury  trial  was  had. 

5.  Court  Reporter's  transcript  of  aU  the  testi- 
mony and  proceedings  of  the  trial;  and  Court  Re- 
porter's transcript  of  proceedings  on  the  settle- 
ment of  instructions,  and  the  instructions  given 
and  refused. 

6.  Certification  of  all  exhibits  and/or  photo- 
static copies  thereof  to  be  included.  [63] 

7.  Order  of  Court  den3dng  Motions  to  Dismiss 
Indictments. 

8.  Order  of  Court  denying  Motions  for  Acquittal 
and  Judgment  of  Dismissal,  at  the  conclusion  of 
the  evidence  in  the  case. 

9.  Verdicts. 

10.  Motions  for  New  Trial  and  Arrest  of  Judg- 
ment, and  Orders  of  Court  thereon. 

11.  Judgments  and  Sentences  and  Reporters' 
Transcript  thereon. 

12.  Notice  of  Appeal. 

13.  Designation  of  Points  relied  on. 

/s/  OTTO   CHRISTENSEN, 

Attorney  for  Defendant. 

Receipt  of  copy  attached. 

[Endorsed] :     Filed  Aug.  22,  1949.  [64] 
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United  States  District  Court  for  the  Southern 

District  of  California,  Central  Division 

No.  20,069 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

AARON  SMEHOFF,  alias  ALLEN  SMILEY, 

Defendant. 

Honorable  Jacob  Weinberger,  Judge  Presiding. 

REPORTER'S 
TRANSCRIPT  OF  PROCEEDINGS 

Appearances : 

For  the  Plaintiff: 

JAMES  M.  CARTER, 

United  States  Attorney ;  by 
ERNEST  A.  TOLIN, 

Assistant  United  States  Attorney. 

For  the  Defendant: 

OTTO  CHRISTENSEN,  ESQ., 
1212  Spring  Arcade  Building, 
Los  Angeles,  California.  [1*] 

June  7,  1949,  10:00  o 'Clock  A.M. 

The  Court:     Call  the  calendar. 

The  Clerk:  No.  20,069,  Criminal,  United  States 
vs.  Allen  Smiley. 

Mr.  Tolin:     The  government  is  ready. 

The  Clerk:  Is  anyone  here  for  the  defendant? 
Is  the  defendant  present? 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court:     He  probably  has  gone  to  Judge  Mc- 
Cormick's  court. 


The  Clerk:  No.  20,604,  Criminal,  United  States 
vs.  Aaron  Smehoff. 

Mr.  Tolin :     The  government  is  ready. 

The  Court:  Are  there  arraignments  to  be  had 
here  ? 

Mr.  Christensen:  Yes.  I  think  under  the  stipu- 
lation, your  Honor,  that  was  signed  to  consent 
to  the  arraignment  and  plea  on  this  day,  there  is 
a  substitute  for  Count  2,  upon  which  the  defendant 
has  not  been  arraigned.  That  consent  also  carried 
with  it,  your  Honor,  the  stipulation  that  the  mo- 
tions heretofore  filed  would  be  considered  as  having 
been  filed  to  this  substitute  for  Count  2. 

The  Court:     Those  motions  are  whaf? 

Mr.  Christensen:  Specifically,  your  Honor,  the 
indictment  [2]  on  which  the  motion  for  a  bill  of 
particulars  was  filed  was  Case  20,069.  It  is  an  in- 
dictment in  four  counts  and  the  one  now  is  20,604. 

The   Court:     That  indictment  is  in   one   comit? 

Mr.  Christensen:  Yes,  your  Honor;  and  that  is 
really  taking  the  place  of  Count  2  of  the  old  indict- 
ment, 20,069.  And  we  want  the  benefit  of  the  motion 
to  dismiss  and  the  motion  for  a  bill  of  particulars 
to  this  new  count,  20,064. 

Mr.  Tolin:  There  wasn't  a  motion  for  a  bill  of 
particulars  as  to  those  coimts. 

Mr.  Christensen :  I  think  that  is  right.  That  was 
as  to  the  fourth  count  of  the  old  indictment,  to 
which  Judge  Beamnont  sustained  a  demurrer,  leav- 
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ing  it  upon  the  three  counts. 

The    Court:     This    was    a    motion    to    dismiss, 

Mr.  Christensen:  Yes;  upon  sundry  grounds, 
your  Honor. 

The  Court:  And  the  same  principles  involved 
that  you  urged  before? 

Mr.  Christensen:  The  same  principles  are  in- 
volved here  and  they  are  identical. 

The  Court:  You  may  state  generally  into  the 
record  just  what  your  motion  is. 

Mr.  Christensen:  The  motion  as  to  indictment 
20,069,  which  I  want  to  apply  to  indictment  20,604, 
is  that  the  count  does  not  state  facts  sufficient  to 
charge  the  defendant  (a)  with  having  committed 
any  crime  or  offense  against  the  United  [3]  States 
of  America,  and  (b)  the  matters  alleged  in  said 
indictment  do  not  constitute  an  offense  against  the 
laws  of  the  United  States  of  America. 

That  was  Part  III  in  my  motion  to  dismiss  the 
previous  indictment. 

And  my  groimd  IV  in  that  motion  is  this,  which 
I  adopt  for  the  indictment  and  to  the  indictment 
20,604 :  That  each  of  said  Counts  1,  2  and  3  of  said 
indictment  is  bad  and  insufficient  in  law  because  it 
is  so  uncertain  and  indefinite  in  its  allegations  as 
not  to  inform  the  defendant  of  the  nature  and 
cause  of  the  accusations  against  him,  or  thereby 
give  reasonable  notice  of  the  specific  charges  against 
him,  whereby  he  may  properly  prepare  his  defense, 
or  to  safeguard  himself  against  a  second  prosecu- 
tion for  the  same  offense,  in  that  it  cannot  be 
ascertained  therefrom : 
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1.  That  there  was  any  fraudulent  purpose  of  the 
defendant  in  making  the  alleged  statements  of  citi- 
zenship mentioned  in  said  counts. 

2.  How  or  in  what  manner  alleged  representa- 
tion of  citizenship  was  fraudulent. 

3.  In  that  it  cannot  be  ascertained  whether  any 
of  the  said  persons  mentioned  in  said  counts,  as  the 
persons  to  whom  the  alleged  false  representation 
was  made,  (a)  was  one  to  whom  the  defendant  was 
obligated  to  truthfully  state  the  fact  of  citizenship, 
or  (b)  that  any  of  such  persons  had  a  [4]  legal 
right  to  inquire  into  or  an  adequate  legal  reason 
for  ascertaining  the  citizenship  of  the  defendant. 

4.  That  the  descriptive  allegation,  ' '  said , 

being  a  person  having  good  reason  to  inquire  into 
the  nationality  status  of  the  defendant,"  is  insuf- 
ficient at  law,  in  that  "good  reason"  (a)  consti- 
tutes a  conclusion,  (b)  of  itself,  fails  to  show  a 
concomitant  obligation  to  truthfully  answer,  (c)  is 
ambiguous  and  uncertain,  i.e.  may  be  personal, 
arbitrary  or  statistical  as  distinguished  from  a  legal 
reason  which  carries  the  counter  legal  obligation  of 
a  truthful  answer,  and  (d)  in  itself  may  constitute 
a  purely  idle  reason  (although  to  them  for  their 
purposes  a  good  reason),  i.e.  Glallup  poll  for  statis- 
tical purposes,  curiosity,  etc. 

Those  were  the  grounds  to  the  previous  indict- 
ment and  those  are  the  grounds  which  we  adoi3t  to 
the  substitute  for  Count  2,  now  indictment  No. 
20,604.  I  will  submit  it  without  argument. 

Mr.  Tolin:  The  govermnent  will  adopt  the  brief 
which  it  has  filed  in  opposition  to  a  like  motion  in 
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Case  Xo.  20,069,  and  direct  the  court's  attention  to 
the  fact  that  the  motion  was  denied  when  it  was 
made  in  that  case. 

The  Court :  The  motion  is  denied.  You  may  pro- 
ceed with  the  arraignment  and  plea. 

The  Clerk:  This  is  in  Xo.  20,604,  Criminal, 
United  States  vs.  Aaron  Smehoff.  Aaron  Smehoff, 
is  that  your  time  [5]  name? 

The  Defendant:  Xo.  My  true  name  is  Allen 
Smiley. 

The  Clerk:     S-m-i-1-e-y? 

The  Defendant:     That  is  right. 

The  Clerk :  Mr.  Christensen,  do  you  have  a  copy 
of  the  indictment?  If  not,  here  is  a  copy. 

Mr.  Christensen:     Yes;  I  have  one. 

The  Clerk:  Allen  Smiley,  you  are  advised  that 
an  indictment  has  been  filed  in  this  court  charging 
you  with  a  violation  of  the  laws  of  the  United 
States. 

Mr.  Christensen:  We  will  waive  reading  of  the 
indictment. 

The  Clerk :     Have  you  advised  him  of  his  rights  ? 

Mr.  Christensen:     Yes. 

The  Clerk:     Do  you  want  this  copy? 

Mr.  Tolin :  Mr.  Christensen  has  already  received 
the  two  of  them. 

The  Court :     Have  you  a  copy  of  the  indictment  ? 

Mr.  Christensen :     Yes ;  I  have,  your  Honor. 

The   Clerk:     Is  the   defendant  ready  to  plead? 

The  Defendant:     Yes. 

The  Clerk:  Do  you  waive  the  reading  of  the 
charges? 
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Mr.  Christensen:     We  waive  the  reading. 

The  Clerk:  Allen  Smiley,  what  is  your  plea  to 
the  indictment?  Are  you  guilty  or  not  guilty'?  [6] 

The  Defendant:     Not  guilty. 

The  Court:  Are  these  two  indictments  to  be 
tried  together  ?  Is  there  a  stipulation  in  the  record  ? 

Mr.  Christensen:  I  think  under  the  law  they 
would  properly  be  consolidated. 

The  Court:  If  they  haven't  been,  there  should 
be  some  order  at  this  time. 

Mr.  Tolin:     I  move  that  such  an  order  be  made. 

The  Court:     Is  there  any  objection? 

Mr.    Christensen:     No   objection. 

The  Court :  Very  well.  The  two  indictments  shall 
be  tried  together.  What  is  the  estimate  of  the  trial 
time?  We  have  had  a  preliminary  estimate,  which 
was  made  in  some  other  court.  I  would  like  to  know 
from  you  gentlemen,  first,  what  time  will  be  re- 
quired in  the  trial  of  this  case,  as  closely  as  you 
can  guess. 

Mr.  Tolin:  That  is  something  that  is  specula- 
tion, your  Honor.  We  have  tried  these  cases  in  less 
than  an  hour  and  sometimes  they  take  longer.  I 
thought  three  days  would  cover  this  one  and  allow 
ample  time. 

Mr.  Christensen:  I  made  an  estimate  originally 
that  it  would  probably  take  ten  days  but,  after 
reviewing  the  situation,  I  would  say  somewhere  be- 
tween three  to  six  days,  and  that  depends  entirely 
on  what  policy  I  will  adopt  upon  the  trial.  [7] 

The  Court:  That  creates  a  situation  in  this 
court  that  will  make  it  impossible  for  the  case  to 
be  tried  at  this  time.  We  are  behind  in  our  calendar 
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some  two  or  three  weeks,  I  think,  of  short  cases  of 
people  who  are  in  jail  awaiting  trial. 

Mr.  Tolin :  If  the  court  please,  may  I  inform  the 
court  that  this  case  to  which  the  indictment  applies, 
which  we  are  to  try,  was  returned  on  the  18th  of 
May,  1948,  and  the  new  indictment,  which  was  re- 
turned on  the  23rd  day  of  March,  is  merely  a 
restatement  of  one  of  those  old  counts.  The  case  is 
not,  therefore,  a  new  one  before  the  court.  While 
we  appreciate,  of  course,  the  difficulty  that  has 
arisen  here,  as  I  understand,  that  there  are  two 
judges  of  the  court  ill  and  that  your  Honor  is  hav- 
ing difficulty  in  assigning  cases  out  for  trial,  how- 
ever, the  government  considers  this  case  one  of 
major  importance  on  this  calendar.  We  have  been 
specifically  directed  by  the  Attorney  General's  of- 
fice to  prosecute  it  with  all  possible  proper  speed. 
So  we  are  ready  and  we  trust,  if  your  Honor  does 
find  it  impossible  to  try  the  case  today,  that  it  will 
not  be  continued  very  long  in  the  future.  We  also 
have  many  witnesses  here. 

Mr.  Christensen :  The  status  of  the  matter  as  far 
as  a  continuance  is  concerned  is  this.  I  think  there 
were  three  or  four  indictments  and  arguments  and, 
finally,  it  led  up  to  indictment  20,069  and  a  de- 
nuirrer  was  sustained  to  the  fourth  [8]  comit.  Then 
that  subject  matter  was  the  subject  of  a  new  indict- 
ment. The  government  elected  to  try  that  last  in- 
dictment first.  In  other  words,  it  was  their  judg- 
ment that  that  was  their  best  case.  That  was  set, 
your  Honor,  as  quickly  as  possible  after  that  and 
was  tried  last  October.  This  case  we  are  speaking 
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of,  20,069,  did  not  get  on  the  calendar  until  Febru- 
ary. It  was  set  for  some  day  in  April.  At  that  time 
I  asked  for  a  continuance  because  I  was  actively 
engaged  in  trial,  and  then  it  was  continued  to  this 
date  by  Judge  Mathes.  So  there  is  just  the  one 
continuance. 

Mr.  Tolin:  Of  course,  in  the  interval  the  Court 
of  Appeals  for  the  Ninth  Circuit,  in  a  case  that 
it  decided  last  December,  has  removed  many  of  the 
issues  which  were  argued  in  the  motions  to  dismiss 
and  came  to  the  same  conclusion  in  a  similar  case 
that  Judge  Beaumont  came  to  when  he  declined  to 
dismiss  this  one.  I  think  that  will  simplify  and 
shorten  the  issues  for  trial. 

The  Court:  This  is  just  an  illustration  of  what 
is  going  to  happen  in  the  case.  You  gentlemen  have 
different  viewpoints,  and  I  don't  doubt  for  a  mo- 
ment that  it  will  not  take  less  than  five  or  six  days 
if  you  are  going  to  j)ursue  the  various  points  that 
you  have  had  up  for  discussion  in  the  case.  If  it  is 
going  to  take  that  long,  I  can't  try  these  cases. 
I  wish  I  could  try  them  all  one  after  the  other  but 
it  can't  be  done.  Our  policy  is  to  try  the  short  cases 
in  this  department  [9]  and  the  longer  cases,  that 
will  take  four  days  or  over,  go  to  another  depart- 
ment. 

We  find  ourselves  in  the  position  now  where 
some  of  our  regular  judges,  one  or  two  of  them,  are 
incapacitated  for  the  time  being.  We  are  going  to 
have  some  help  from  other  sources.  One  judge  is 
coming  in  here  in  July.  He  will  be  here  July  12th 
or  13th  and  either  he  or  I  will  try  this  case,  de- 
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pending  on  how  the  calendar  is  made  up  of  other 
cases  that  are  to  be  tried.  By  that  time  I  hope  to 
make  up  the  backlog  on  these  other  cases.  People 
who  are  in  jail  awaiting  trial  have  the  preference 
and  should  be  tried  first.  That  is  the  situation  as 
it  exists. 

Mr.  Tolin :  I  had  a  call  from  the  Attorney  Gen- 
eral's office  last  week,  in  which  the  instruction  was 
given  to  me  to  proceed  if  possible  and  that,  if  the 
defendant  moved  for  a  further  continuance,  to  re- 
sist it.  So  the  case  is  one  of  considerable  interest 
in  the  Department  of  Justice.  I  don't  think  the 
date  your  Honor  mentioned  in  July  is  too  far  away. 
However,  we  are  ready  today  if  we  can  possibly 
find  a  way  to  take  care  of  it. 

The  Court:  If  I  could  take  six  days  out  for  the 
trial  of  this  case,  I  would  be  glad  to  go  ahead  but, 
as  I  have  stated  before,  these  other  cases  must  be 
tried  and  I  am  trying  to  overcome  my  backlog  on 
the  shorter  cases  awaiting  trial. 

Mr.  Christ ensen:  What  date  in  July,  your 
Honor?  [10] 

The  Court:  I  will  agree  that  this  case  should 
be  tried  as  other  cases  should  be  tried,  expedi- 
tiously. I  would  say  on  July  12th. 

Mr.  Christensen:     That  is  satisfactory  to  me. 

Mr.  Tolin:  Does  the  defendant  personally  con- 
sent to  that? 

The  Defendant:     Yes. 

Mr.  Christiansen:     I  am  agreeable. 

The  Court:  As  I  stated,  the  case  will  be  tried 
here  or  by  one  of  the  outside  judges. 

Mr.  Christensen:     Yes,  sir. 
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The  Court:  And  you  apj^roximate  tlie  time  as 
about  six  days,  do  you? 

Mr.  Christensen:  Yes;  I  would  approximate 
the  examination  about  six  days  and  I  will  try  to 
shorten  it  if  possible. 

The  Court:  Our  experience  here  is  that  these 
2-  or  3-day  cases  usually  drag  out  to  six  days  or 
more. 

Mr.  Christensen:  May  I  now  associate  Mr. 
Robert  Neeb  in  this  case  also  as  an  attorney  of 
record  ? 

The  Court:  His  name  may  be  entered  as  an 
associate.   Is  there  bail  on  this  new  charge? 

Mr.  Tolin:  I  don't  think  there  is  any  necessity 
for  bail  on  the  new  charge,  your  Honor.  There  has 
been  bail  on  the  old  charge  and  the  defendant  has 
always  been  present  and  is  present  now.   [11] 

The  Court:     What  is  the  bail  now,  if  any? 

Mr.  Neeb:     $5000. 

The  Court:     In  which  case  was  that  deposited? 

Mr.  Tolin:  That  bail  was  actually  in  neither  of 
these  cases.  It  was  in  a  companion  case.  A  super- 
ceding indictment  has  been  returned. 

The  Court:     That  case  is  still  alive,  is  it? 

Mr.   Christensen:     Yes. 

Mr.  Tolin:  We  kept  that  case  alive  in  order 
that  there  would  not  be  the  necessity  of  a  new  bail. 
If  we  dismissed,  it  would  require  a  bail  in  this  case 
and  I  understand  the  bonding  companies  do  not 
like  to  transfer  from  one  case  to  another. 

The  Court:  Are  you  satisfied  to  allow  the  bail 
to  remain? 

Mr.  Tolin:     Yes,  your  Honor;  we  are  satisfied. 
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The  Court:     Very  well. 

The  Clerk:  The  old  case  isn't  on  the  calendar, 
is  it? 

Mr.  Tolin:     No. 

The  Court:  If  it  is  a  live  case,  it  should  be  on 
the  calendar. 

Mr.  Tolin:  May  we  refer  to  it  as  the  old  case 
now,  informally,  and  I  will  bring  the  file  in  to  the 
clerk  so  that  he  may  enter  it. 

The  Clerk:  Do  you  mean  you  want  it  placed 
on  the  calendar  [12]  the  same  date  as  these  are? 

Mr.  Tolin:     Yes. 

The  Court:  That  isn't  the  case  that  has  been 
consolidated,  is  it? 

Mr.   Tolin:     No. 

The  Court:  All  of  these  cases  are  reset  for  July 
12,  at  10:00  o'clock.  [13] 

CERTIFICATE 

1  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  22nd  day 
of  September,  A.D.,  1949. 

/s/  ROSS  REYNOLDS, 
Official  Reporter. 

[Endorsed] :  Filed  Sept.  22,  1949. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division 

Honorable  Dave  W.  Ling,  Judge  presiding. 
No.  20069  Criminal 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ALLEN  SMILEY  (charged  as  AARON  SME- 
HOEF), 

Defendant. 
No.  20604  Criminal 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ALLEN  SMILEY  (charged  as  AARON  SME- 
HOFF), 

Defendant. 

REPORTERS'  TRANSCRIPT  OF 
PROCEEDINGS 

Tuesday,  July  12,  1949,  10:00  a.m. 

The  Clerk:  No.  20069  Criminal,  United  States 
of  America  vs.  Allen  Smiley,  charged  as  Aaron 
Smehoff;  No.  20604  Criminal,  United  States  of 
America  vs.  Allen  Smiley,  charged  as  Aaron  Sme- 
hoff; for  consolidated  jury  trial. 

Mr.  Tolin:     The  government  is  ready. 

Mr.  Christensen:  We  are  ready,  your  Honor, 
with  this  statement  that  I  direct  attention  to.  I  be- 
lieve that  was  Indictment  No.  20069? 
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The  Court:  That  is  the  way  it  appears  on  this 
calendar. 

Mr.  Christensen:  I  direct  your  Honor's  atten- 
tion to  Count  4.  That  count  was  dismissed  on  mo- 
tion of  the  defense  and  an  argument  before  Judge 
Beaumont,  so  it  is  not  a  part  of  the  case. 

The  Court:     That  appears  on  the  calendar,  also. 

The  Clerk:     Shall  I  call  the  jury,  your  Honor? 

The  Court:     Yes. 

(Whereupon  a  jury  was  duly  impaneled  and 
sworn.) 

The  Court:  All  jurors  except  those  engaged  in 
the  trial  of  this  case  will  remain  in  the  courtroom. 
You  will  be  notified  in  a  few  minutes  when  and 
where  to  return. 

As  far  as  the  case  now  on  trial,  court  will  stand 
at  recess  until  2 :00  o  'clock.  Keep  in  mind  the 
admonition  heretofore  given  you.  [5*] 

Mr.  Kay  was  not  in  the  jury  box  before  our 
recess,  at  which  time  I  admonished  the  jury.  You 
understand  that  during  the  trial  of  the  case  you  are 
not  to  discuss  the  case  among  yourselves,  nor  per- 
mit anyone  to  discuss  it  with  you.  You  will  also 
avoid  forming  or  expressing  any  opinion  upon  any 
subject  connected  with  it.  I  shan't  tell  you  this  each 
time  we  recess  or  adjourn,  but  you  must  bear  it  in 
mind  throughout  the  course  of  the  trial.   That  is  all. 

The  Clerk :     2 :00  p.m. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [6] 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Tuesday,  July  12,  1949,  2:00  p.m. 

The  Court:       You  may  proceed,  gentlemen. 

Mr.  Tolin:  I  will  hand  to  Mr.  Christensen  for 
the  defendant  a  copy  of  the  trial  memorandum,  the 
original  of  which  was  delivered  to  the  court's  cham- 
bers during  recess. 

Shall  I  make  an  opening  statement? 

The  Court :     If  you  wish  to. 

Mr.  Christensen:  I  may  say,  Mr.  Tolin,  that  I 
have  served  my  proposed  instructions  and  the  au- 
thorities upon  which  we  rely  are  set  forth  in  those 
instructions,  which  constitutes  our  trial  memoran- 
dum for  the  present. 

Mr.  Tolin :  I  note  the  presence  of  the  defendant. 
May  it  be  stipulated  that  the  jury  is  present? 

Mr.  Christensen:     So  stipulated. 

Opening  Statement  on  Behalf  of  the  Plaintiff 

Mr.  Tolin:  May  it  please  the  Court  and  mem- 
bers of  the  jury.  It  becomes  my  duty  as  government 
attorney  in  this  case  to  make  an  opening  statement, 
which  is  a  bit  more  full  than  what  I  stated  this 
morning  as  to  the  nature  of  the  case,  but  still  isn't 
the  argument  which  you  will  hear  at  the  close  of 
the  -case.  Nor  is  it  evidence  of  any  kind.  What  Mr. 
Christensen  and  Mr.  Neeb  and  what  I  say  to  you, 
and  what  Mr.  Hildreth,  who  is  associated  with  me, 
might  say  to  you,  is  of  course  argument  or  a  state- 
ment. The  evidence  is  that  which  [7]  comes  in  in 
the  form  of  documents  which  you  will  see  or  have 
read  to  you,  and  what  comes  from  the  mouths  of 
the  witnesses  on  the  witness  stand.    But  it  is  the 


United  States  of  America  61 

custom,  and  we  hope  a  useful  one,  for  the  attorneys 
at  the  outset  of  the  case  to  make  an  opening  state- 
ment in  order  that  you  may  more  fully  appreciate 
what  the  case  is,  and  may  aid  you  as  to  what  to  look 
for  in  the  evidence. 

As  Mr.  Christensen  pointed  out  to  you,  we  are 
trying  three  very  narrow  issues  here.  That  is,  the 
defendant  is  charged  with  just  three  offenses.  They 
are  very  simple  crimes.  I  will  tell  you  briefly  what 
they  are. 

I  will  first  comment  that  it  is  the  expectation  of 
the  government  to  prove  each  and  every  allegation 
of  the  two  indictments. 

The  defendant,  Allen  Smiley,  was  born  in  Russia 
in  the  year  1907  or  thereabouts.  His  family  name 
was  Smehoff,  S-m-e-h-o-f-f,  and  the  parents  gave 
this  defendant  the  name  Aaron.  I  think  it  has  been 
said  somewhere  in  the  record  that  Allen  Smiley  is 
the  English  form  of  Aaron  Smehoff.  Whether  that 
is  so  or  not,  we  don't  care.  I  am  just  mentioning 
these  two  names  to  you  because  both  names  will 
appear  in  the  evidence.  They  both  relate  to  this 
man  seated  here  at  the  end  of  the  counsel  table, 
who  is  the  defendant  on  trial.  [8] 

After  a  time  the  Smehoff  family  moved  away 
from  Russia.  They  went  to  Canada.  The  defend- 
ant is  here.  He  has  never  become  a  citizen  of  the 
United  States  nor  ever  received  what  are  called 
first  papers.  He  has  remained  at  all  times  a  citizen 
of  some  other  country  other  than  that  of  the  United 
States. 
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In  1944  defendant  Smiley  was  in  the  Los  Angeles 
sheriff's  office  being  booked. 

I  will  remind  you  again  he  is  not  being  tried  here 
for  anything  except  the  claim  that  he  was  a  citizen 
of  the  United  States  made  at  a  time  when  he  wasn't. 

Count  1  relates  to  that  time  in  1944  when  Officer 
J.  E.  Siu  of  the  Los  Angeles  Sheriff's  Department 
had  Mr.  Smiley  in  custody  and  undertook  to  book 
him  and  asked  the  usual  identification  questions,  so 
they  would  know  who  they  had  to  check  back  on 
the  facts. 

This  defendant  at  that  time  told  Deputy  Sheriff 
Siu  that  he  had  lived  in  this  country  18  years  and 
this  state  18  years  and  was  born  in  New  York  and 
had  lived  in  this  country  all  his  life,  which  added 
together  spell  out  a  statement  that  he  was  a  citizen 
of  the  United  States. 

Mr.  Christensen:  Now,  just  a  moment.  'That  I 
object  to,  your  Honor,  because  that  is  not  actually 
the  law  on  the  proposition,  that  it  spells  that  out. 
That  is  a  question  for  your  Honor  to  determine 
rather  than  counsel  stating  that  it  [9]  does  spell 
that  out,  so  I  must  object  to  it. 

The  Court:     All  right. 

Mr.  Tolin:  Then  there  came  the  carrying  on 
through  of  that  booking  transaction,  which  was 
started  by  Mr.  Siu,  and  another  officer  came  into  it 
and  the  overall  questions:  ''Are  you  a  citizen  of 
the  LTnited  States,"  and  so  forth,  were  then  asked 
and  he  said,  yes,  that  he  was  a  citizen  of  the  United 
States. 
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Time  marched  on  to  a  day  in  1945.  The  defend- 
ant was  in  the  custody  of  officers  of  the  Los  Angeles 
City  Police  Department.  They  brought  him  in  to 
the  Los  Angeles  City  Police  Station  to  be  booked. 

Again  he  was  asked  the  identification  questions 
such  as  his  height  and  weight  and  his  age,  and  so 
on.  And  he  said  to  those  officers  there  at  that  time 
that  he  was  a  citizen  of  the  United  States;  that 
he  had  been  in  the  state  of  California  for  20  years ; 
that  he  had  been  in  the  United  States  38  years  and 
that  he  was  38  years  of  age. 

Then  he  answered  the  other  customary  questions 
that  are  asked  for  the  identification  of  people  who 
are  arrested.  That  is,  he  told  about  his  education 
and  made  a  statement  concerning  his  marital  status 
and  other  questions  of  that  sort. 

On  that  occasion,  after  he  had  told  those  things 
to  the  officers,  it  was  typed  up  on  a  Los  Angeles 
Police  Department  [10]  identification  report  and  he 
was  given  that  report  to  sign  and  he  did  sign  it, 
signing  the  name  Allen  Smiley  and  it  was  placed 
in  the  identification  files  of  the  records  of  the  Los 
Angeles  Police  Department. 

Then  time  went  on  to  a  day  in  1947.  In  1947  a 
man  was  murdered  in  Beverly  Hills  and  this  de- 
fendant was  there  at  the  scene  of  the  crime. 

I  a,m  not  contending  here  that  he  had  anything 
to  do  with  the  murder.  I  am  not  saying  anything 
one  way  or  the  other  on  that  but  it  is  part  of  the 
background  of  this  count. 
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The  officers  who  went  out  to  the  house  where  Mr. 
Siegel  lay  dead  brought  Mr.  Smiley  into  the  Beverly 
Hills  police  station,  as  they  would  anyone  there 
at  such  a  place  at  such  a  time  and  under  those  cir- 
cumstances. [11] 

And  the  Beverly  Hills  Police  Department  under- 
took to  book  him.  Officer  Cox  of  that  department, 
now^  employed  in  a  bank  here,  but  then  the  booking 
officer  at  the  Beverly  Hills  Police  Station,  asked 
Mr.  Smiley  the  usual  identification  questions,  and 
of  course  among  them  there  came  the  questions 
about  the  duration  of  his  time  in  the  country,  and 
he  gave  that  statement  which  was  to  the  effect  that 
he  had  been  here  all  his  life.  And  what  was  his 
nationality.  And  he  said  that  he  was  an  American. 
And  that  was  entered  up  by  the  officer. 

We  must  prove  in  this  case  that  those  statements 
were  made.  And  as  to  any  one  count  which  we  don't 
prove,  that  count  fails. 

We  must  prove  that  they  were  wilfully  made; 
that  is,  that  they  were  consciously  made,  he  know- 
ing that  he  was  making  them,  and  there  wasn't 
any  unconsciousness  connected  with  his  statement. 
That  is,  that  it  was  a  full  and  open  statement  made 
with  the  intention  of  making  it,  with  the  intention 
of  making  it  as  it  was  made. 

Mr.  Smiley,  we  will  show  you,  was  not  under 
any  misapprehension.  He  didn't  believe  he  was  a 
citizen  of  the  United  States.  He  knew  very  well 
he  wasn't. 
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Of  course  you  can  appreciate,  sitting  here  in  a 
jury  box  in  Los  Angeles,  that  it  would  be  most 
difficult  to  get  the  records  from  the  little  town  in 
Russia  here  for  you,  so  I  [12]  won't  undertake  to 
do  that.  But  during  the  war  years  we  had  a  law  in 
the  United  States  that  every  person  residing  in  the 
United  States  who  was  not  a  citizen  thereof  was 
required  to  go  to  the  Immigration  and  Naturaliza- 
tion Service  and  register  as  an  alien,  stating  what 
country  he  was  a  citizen  of.  That  had  to  be  done 
within  a  certain  period  of  time,  shortly  after  the 
commencement  of  hostilities.  Mr.  Smiley  didn't  get 
there  until  long  after  it  should  have  been  done,  but 
he  did  get  there  and  did  make  the  statement.  We 
will  have  that  statement  in  evidence,  a  statement 
signed  by  this  defendant,  and  in  it  he  says  he  was 
born  in  Russia.  Also,  in  it  he  says  that  he  is  a 
citizen  either  of  Russia  or  of  Canada.  If  you  believe 
that  he  did  go  down  there  and  make  that  statement, 
and  did  register  as  an  alien,  we  contend  it  will 
establish  that  he  was  an  alien  as  of  that  time.  But 
he  went  down  there  and  made  that  statement  before 
he  committed  these  crimes.  That  is  to  say,  before 
he  told  Officer  Cox  at  the  Beverly  Hills  Police  Sta- 
tion, on  the  occasion  of  the  investigation  of  the 
murder,  and  before  he  told  the  officer  in  the  county 
jail,  and  before  he  signed  the  statement  in  the  city 
jail,  before  those  things  were  done  he  went  down 
to  the  Immigration  Service.  So  to  counter  the  out- 
side possibility  that  maybe  he  had  become  natural- 
ized in  the  interval  between  the  time  he  registered 
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as  an  alien,  and  the  time  that  he  went  about  saying 
that  he  was  a  citizen,  we  will  produce  the  [13]  offi- 
cers of  the  Naturalization  Service  who  will  tell  you 
that  a  search  of  the  records  of  those  persons  natu- 
ralized in  the  district  where  this  defendant's  appli- 
cation for  naturalization  would  be  heard,  had  he 
ever  made  one,  a  search  of  those  records  doesn't 
show  that  he  was  ever  naturalized. 

Then  as  an  excess  of  caution  I  will  introduce  a 
certificate  from  the  Director  of  the  Naturalization 
Service  for  the  entire  United  States,  and  that  will 
show  that  this  defendant  was  never  naturalized. 

That  brings  the  case  down  to  these  simple  ele- 
ments :  When  arrested  in  1944  and  asked  by  the 

Mr.  Christensen:  Now,  if  your  Honor  please, 
he  stated  what  his  proofs  are,  so  it  looks  as  if  it  is 
going  to  be  argument  from  here  on  out,  so  it  has 
now  served  the  function  of  an  opening  statement 
of  what  he  intends  to  prove. 

Mr.  Tolin:  Mr.  Christensen,  you  objected  that 
I  was  too  brief  this  morning;  now  I  am  too  prolix. 
I  will  give  up  and  sit  down. 

Mr.  Christensen:  I  want  to  ask  one  question 
that  I  am  very  much  concerned  about.  You  forgot 
to  mention  whether  or  not  you  were  going  to  call 
Mr.  Hamilton  from  the  Immigration  Department, 
and  that  is  one  thing  we  had  a  stipulation  on. 

Mr.  Tolin:  No,  I  don't  expect  to  call  him,  but 
pursuant  to  my  understanding  with  you  he  is  here. 

Mr.  Christensen:     That  is  fine.  [14] 

Mr.  Tolin :     He  is  here.    I  think  that  anything 
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he  can  say  is  outside  the  scope  of  this  case,  but  he 
is  here  if  you  want  him,  and  I  will  ask  him  to  stay 
throughout  the  trial. 

Mr.  Christensen:  I  think  there  was  a  record 
that  he  did  testify  as  to  citizenship  before  Mr.  Ham- 
ilton, and  that  is  why  I  provoke  that  thought. 

Mr.  Tolin :     Let  me  know  what  you  want. 

The  Court:  There  is  a  thing  I  noticed  in  the 
record  that  I  would  like  to  inquire  about  here. 
There  was  a  statement  there  that  he  would  be  ar- 
raigned upon  the  date  of  trial.  Has  he  ever  been 
arraigned  1 

The  Clerk:     He  has  been  arraigned. 

Mr.  Tolin:  That  matter  has  been  disposed  of 
and  he  was  arraigned  at  that  time. 

Is  that  correct,  Mr.  Christensen? 

Mr.  Christensen:     Yes. 

The  Court:     Do  you  wish  to  make  a  statement? 

Mr.  Christensen:  No,  your  Honor.  We  will 
reserve  our  opening  statement. 

The  Court:     Call  your  first  witness. 

Mr.  Neeb:  Your  Honor,  before  any  witness  is 
-called,  I  would  move  that  we  have  all  witnesses  ex- 
cluded, other  than  perhaps  an  officer  that  may  be 
assisting  Mr.  Tolin.  I  don't  know  who  that  might 
be. 

Mr.  Tolin:  Mr.  Logan  Lane  of  the  FBI,  and 
Mr.  Kidder  [15]  of  the  Immigration  and  Natural- 
ization Service  are  here  from  those  two  agencies 
assisting  me.  The  other  officers  are  merely  witnesses 
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from  agencies  that  are  not  directly  assisting  in  the 
case. 

I  don't  think  this  is  the  type  of  case,  though, 
your  Honor,  where  witnesses  are  going  to  be  almost 
entirely  peace  officers  and  testify  regarding  booking 
transactions,  that  it  is  the  sort  of  case  in  which 
witnesses  are  ordinarily  excluded.  I  think  it  makes 
for  some  inconvenience  to  exclude  them. 

The  Court:  Why  would  if?  There  is  a  witness 
room  out  here  that  they  can  occupy. 

Mr.  Tolin:  If  the  court  thinks  they  should  be, 
I  am  not  objecting,  particularly. 

The  Court:  I  think  so.  I  don't  know  anything 
about  it,  but  upon  that  request  they  will  be.  Call 
the  names  of  them. 

Mr.  Tolin:  Does  the  court  wish  me  to  call  the 
names  of  the  witnesses "? . 

The  Court:     Yes. 

Mr.  Tolin :  Mr.  J.  E.  Siu,  Mr.  Dunn,  Bill  Hamil- 
ton.  He  is  the  one  you  want? 

Mr.  Christensen:  I  thought  you  were  going  to 
have  him,  too. 

Mr.  Tolin:  I  don't  need  him.  Mr.  Ray  Griffin, 
Mr.  Cox,  Mr.  R.  B.  Becker,  Lt.  H.  F.  Cunningham, 
or  the  officer  [16]  whom  he  has  sent  with  records, 
Miss  Pearl  Harrison,  Orville  E.  Harper,  Milton 
S.  Hopkins,  Elmer  V.  Jackson,  Martin  L.  Mclntire, 
Rudolph  Wellpott,  M.  W.  Zeno,  Lillian  Hoover,  and 
I  think  Mrs.  Hoover  gave  me  the  name  of  another 
party  this  morning  that  I  don't  recall.  Mrs.  Har- 
rison. 
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So  far  as  I  know,  those  are  the  specific  witnesses. 
There  may  be  other  people  who  have  been  sent  by 
the  Sheriff  of  this  County,  the  Police  Department 
of  this  City,  or  the  Police  Dei^artment  of  Beverly 
Hills,  or  by  the  Immigration  Service,  and  whose 
names  I  don't  know,  but  who  have  come  in  here  in 
response  to  the  request  that  they  bring  records. 

The  Court :  AVho  do  you  want  excepted  from  the 
operation  of  the  rule? 

Mr.  Tolin :  I  would  like  to  have  Mr.  Logan  Lane 
of  the  FBI  and  Mr.  Marshall  Kidder  of  the  Im- 
migration Service. 

Mr.  Christensen:     No  objection. 

The  Court:  All  right.  The  other  witnesses  will 
retire  to  the  witness  room.  [17] 

Mr.  Tolin:  I  think  it  will  perhaps  expedite  the 
handling  of  these  exhibits  as  well  as  making  them 
available  to  all  counsel  if  I  have  them  all  marked 
for  identification  now,  if  the  court  doesn't  object  to 
it. 

The  Court :     Very  well. 

Mr.  Tolin:  I  ask  that  there  be  marked  for  iden- 
tification a  document  headed  "Application  for  Reg- 
istry of  an  Alien." 

The  Clerk:  Plaintiff's  Exhibit  1  for  Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  1  for  Identification.) 

Mr.  Tolin:  I  ask  there  be  marked  for  identifica- 
tion a  document  headed  "Alien  Registration  Form." 
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The    Clerk:     Plaintiff's    Exhibit    2    for    Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  2  for  Identification.) 
Mr.  Tolin:     I  ask  that  there  be  marked  for  iden- 
tification a  document  dated  June  3,  1949,  entitled 
*' Certificate    of    Non-Existence    of    Naturalization 
Record." 

The    Clerk:     Plaintiff's    Exhibit    3    for    Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  3  for  Identification.) 
Mr.  Tolin:     I  ask  that  there  be  marked  for  iden- 
tification  a   document   headed   "Sheriff's   Depart- 
ment, Los  Angeles  County,  Record  of  Arrest." 

The    Clerk:     Plaintiff's    Exhibit    4    for    Identi- 
fication. [18] 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  4  for  Identification.) 
Mr.  Tolin:  Some  of  these  excluded  witnesses 
have  some  of  the  original  documents,  but  I  have  a 
photostat,  so  may  this  photostat  headed  "Booking 
Slip,  Los  Angeles  County  Jail,"  be  offered  for 
Identification  ? 

The    Clerk:     Plaintiff's    Exhibit    5    for    Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  5  for  Identification.) 
Mr.    Tolin:     I    offer    for    Identification    a    file 
clipped  together  with  the  certification  of  the  dis- 
trict    director.     Immigration     and     Naturalization 
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Service.    The  file  is  headed  "Immigration  and  Na- 
turalization File." 

The    Clerk:     Plaintiff's    Exhibit    6    for    Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  6  for  Identification.) 
Mr.  Tolin:     I  offer  for  identification  a  photostat 
marked  "Beverly  Hills  Department  of  Police  Ar- 
rest Report." 

The    Clerk:     Plaintiff's    Exhibit    7    for    Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  7  for  Identification.) 
Mr.  Tolin:     I  offer  for  Identification  a  document 
headed  "Apartment  Lease." 

The   Clerk:     Plaintiff's   Exhibit   8   for   Identifi- 
cation. [19] 

(The    document    referred    to    was    marked 

Plaintiff's  Exhibit  No.  8  for  Identification.) 

Mr.  Tolin:     There  are  others  that  I  don't  have 

immediately.   Will  it  be  all  right,  Mr.  Christensen, 

if  I  offer  some  of  these  not-so-clear  photostats  and 

substitute  the  good  ones  when  they  come  in  ? 

Mr.  Christensen:     That  is  all  right.  No  objection. 
Mr.     Tolin:     Los    Angeles    Police    Department 
Identification  Report. 

The  Clerk:     Plaintiff's  Exhibit  No.  9  for  Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  9  for  Identification.) 
Mr.  Tolin:     Los  Angeles  Police  Department  File 
Copy  of  Fingerprint  Record. 
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The  Clerk:  Plaintife's  Exhibit  10  for  Identi- 
fication. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  10  for  Identification.) 
Mr,  Tolin:     I  will  call  as  a  witness  Lillian  May 
Hoover. 

LILLIAN  MAY  HOOVER 

•called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness :     Lillian  May  Hoover.  [20] 

Direct  Examination 

By  Mr.  Tolin: 

Q.     Mrs.  Hoover,  where  do  you  live? 

A.     At  Sunset  Plaza,  1220  Sunset  Plaza  Drive. 

Q.     Is  that  an  apartment  house  1 

A.     Yes,  it  is. 

Q.  And  the  address  that  you  gave  is  in  what 
city?  A.     Los  Angeles. 

Q.     Los  Angeles,  California'?  A.     Yes. 

Q.  Do  you  have  some  connection  with  that  apart- 
ment house  other  than  just  living  there? 

A.     I  own  it. 

Q.     You  are  the  owner  of  it?  A.     Yes. 

Q.  Do  you  know  the  defendant  Allen  Smiley 
who  is  seated  here  at  the  end  of  the  counsel  table? 

A.     Yes,  I  do. 

Q.  Did  you  ever  see7^  him  about  that  apartment 
house?  A.     Yes,  I  have. 
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Q.     Is  he  a  tenant  there  *?  A.     Yes. 

Q.     Do  you  know  how  long  he  has  been  a  tenant? 

A.     Since  '44,  I  think. 

Q.  Placed  on  the  little  table  before  you  is  a 
document  [21]  that  appears  to  be  a  lease.  Will  you 
examine  it,  please?  A.     Yes. 

Q.  Is  that  a  lease  of  one  of  the  apartments  in 
the  address  which  you  have  just  given? 

A.     Yes. 

Q.  And  is  that  the  lease  of  the  apartment  occu- 
pied by  Mr.  Smiley  ?  A.     Yes. 

Q.  Have  you  seen  him  in  and  around  and  in 
use  of  that  apartment  between  the  date  that  that 
lease  bears  and  the  present  time  ?  A.    Yes. 

Q.  He  has  been  a  resident  there  during  that 
time  ?  A.     Yes. 

Mr.  Tolin:  I  offer  in  evidence  Exhibit  8  for 
Identification,  which  is  the  lease. 

Mr.  Christensen:  Your  Honor,  may  I  suggest 
that  perhaps  we  withhold  the  offering  of  this  ex- 
hibit at  this  time  and  then  offer  them  all  at  the 
conclusion  and  then  we  can  make  our  objections, 
if  any? 

That  perhaps  will  facilitate  the  trial  as  well  as 
dealing  with  them  as  a  group  rather  than  singly. 

The  Court:  Do  you  have  any  objection  to  this 
exhibit  ? 

Mr.  Christensen:  Well,  other  than  as  to  mate- 
riality and  relevancy  as  far  as  this  trial  is  con- 
cerned.   I  still  [22]  can't  see  where  it  is  relevant 
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or  material.    It  may  become  so  later  on  but  at  the 

moment  I  can't  see  it. 

Mr.  Tolin:  Then  I  will  state  it.  I  have  called 
this  witness  somewhat  out  of  order  because  I  mider- 
stand  either  she  or  the  lady  with  her  isn't  well  and 
they  wanted  to  get  away. 

I  am  offering  it  to  show  his  place  of  residence 
in  order  to  lay  the  foundation  for  the  record  of 
non-naturalization,  because  a  man  applies  for  and 
receives  naturalization  in  the  district  wherein  he  is 
a  resident. 

Mr.  Christensen:  Mr.  Tolin,  I  have  not  the 
slightest  objection  in  calling  this  witness  or  any 
other  witness  out  of  order,  but  wouldn't  it  be  ex- 
pedient when  you  may  be  calling  them  out  of  order 
to  simply  reserve  the  actual  offer  and  put  on  your 
testimony  and  they  can  all  go  in  at  one  time? 

Mr.  Tolin:  I  think  the  relevancy  is  apparent 
and  I  will  stand  on  my  offer. 

The  Court:     The  exhibit  may  be  received. 

Mr'  Christensen:     No  objection. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  8  and  received  in  evi- 
dence.) 

Mr.  Tolin :  I  have  completed  the  direct  examina- 
tion of  this  witness. 

Cross-Examination 

By  Mr.  Christensen: 

Q.     Mrs.  Hoover,  I  will  ask  you  just  where  this 
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apartment  [23]  house  of  yours  is  located.    Is  it  in 

the  city  of  Los  Angeles  or  Beverly  Hills? 

A.     It  is  1220  Sunset  Plaza  Drive. 

Q.     And  is  that  in  Los  Angeles  or  Beverly  Hills  ? 

A.    It  is  in  Los  Angeles. 

Q.     Bordering  on  Beverly  Hills'? 

A.     I  beg  your  pardon? 

Q.     Bordering  on  Beverl}^  Hills'? 

A.     The  water  is  from  Beverly  Hills'? 

Q.     I  say  it  is  bordering  on  Beverly  Hills. 

A.     Yes,  it  is. 

Q.     And  how  big  an  apartment  building  is  it? 

A.     Twenty-five  apartments. 

Q.     And  you  have  owned  it  how  long*? 

A.     We  built  in  in  '37. 

Q.  1937.  And  Mr.  Smiley,  you  say,  has  been  a 
resident  there  since  June  6,  1944?  A.     Yes. 

Q.  Has  he  been  absent  during  any  periods  of 
time  since  June  1944?  A.     I  do  not  know. 

Q.  Have  you  yourself  been  there  constantly  since 
June  6,  1944  or  have  you  gone  away  on  any  extended 
trips  ?  A.I  have  been  away  on  extended  trips. 

Q.     You  have?  [24] 

A.     Yes. 

Q.     For  what  periods? 

A.  I  was  away  four  years  ago  in  June  for  six 
weeks.  I  was  away  the  year  previous  to  that  for 
three  months  and  I  was — each  year  I  have  been 
away  for  perhaps  six  weeks,  a  month  to  six  weeks 
or  three  months — two  and  three  months. 
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Q.  But  intermittently  during  the  existence  of 
this  lease  Mr.  Smiley  has  been  a  resident  at  this 
apartment  of  yours?  A.     Yes. 

Q.     That  is  an  exclusive  apartment,  is  it  not? 

A.     It  is. 

Q.  In  fact,  the  very  apartment  that  he  occupied 
was  the  one  that  was  previously  occupied  by  Lana 
Turner,  isn't  that  correct?  A.    Yes. 

Mr.  Tolin:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Court:     Yes;  I  will  sustain  the  objection. 

Q.  (By  Mr.  Christensen) :  The  persons  who 
are  tenants  of  yours  are  all  highly  respectable  in- 
dividuals ? 

Mr.  Tolin:  Objected  to  as  irrelevant  and  imma- 
terial. 

The  Court:  And  probably  calls  for  a  conclusion 
of  the  witness. 

Mr.  Tolin:     I  will  object  on  that  ground,  too. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Christensen:     That  is  all. 

Mr.  Tolin:     May  the  witness  be  excused? 

The  Court:     Yes. 

Mr.  Tolin :     I  will  call  Mr.  Crifan. 

RAY  E.  GRIFFIN 

called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     State  your  full  name. 

The  Witness :     Ray  E.  Griffin. 
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Direct  Examination 
By  Mr.  Tolin: 

Q.  Mr.  Griffin,  what  is  your  business  or  occupa- 
tion? 

A.  I  am  with  the  Immigration  and  Naturaliza- 
tion Service. 

Q.     Of  the  United  States?  A.    Yes,  sir. 

Q.    How  long  have  you  been  so  employed? 

A.    Approximately  24  years. 

Q.     Do  you  have  any  special  position  there? 

A.  Yes.  I  am  chief  of  the  Nationality  and  Status 
Section. 

Q.     What  is  the  general  work  of  that  section? 

A.  We  have  to  do  with  the  naturalization  of 
aliens  in  this  area,  immediate  area  mainly.  [26] 

Q.     Who  is  Henry  Colarelli? 

A.  He  is  one  of  the  officials  of  our  service  in 
our  central  office  in  Washington.  I  don't  know 
his  official  title  offhand. 

Q.  I  show  you  a  document  which  is  marked 
Exhibit  3  for  identification. 

Is  that  some  kind  of  an  official  document  issued 
by  the  Immigration  and  Naturalization  Service  ? 

A.    Yes,  it  is. 

Q.     What  is  it? 

Mr.  Christensen:  I  think  it  speaks  for  itself, 
doesn't  it? 

The  Court:     Go  ahead. 

The  Witness :  It  is  a  certification  signed  by  Mr. 
L.  Paul  Winning,  General  Counsel  of  the  Immi- 
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gration  and  Naturalization  Service  as  to  the  non- 
.existence  of  a  naturalization  record.  I  haven't  read 
this  before. 

Q.  (By  Mr.  Tolin)  :  I  am  just  asking  you  as 
to  the  title  of  the  document. 

A.     That  is  what  it  is. 

Q.  Now,  Mr.  Griffin,  do  you  have  something  to 
do  with  the  records  of  persons  who  are  naturalized 
— that  is,  become  citizens  of  the  United  States  by 
the  naturalization  process?  A.     Yes. 

Q.     Within  some  particular  district?  [27] 

A.     Yes,  sir. 

Q.  And  what  district  is  it  that  you  are  con- 
cerned with  in  your  work? 

A.  That  is  the  district  which  comprises  the 
southern  portion  of  the  State  of  California,  two 
counties  in  Arizona  and  one  in  Nevada  with  head- 
quarters in  Los  Angeles.  [28] 

Q.     What  counties  in  Nevada? 

A.  The  one  of  which  Las  Vegas  is  the  county 
seat.   I  have  forgotten  what  the  county  is  now. 

Q.     Would  it  include  the  City  of  Las  Vegas? 

A.     Yes.    Las  Vegas  is  the  county  seat. 

Q.  And  the  county  of  which  Las  Vegas  is  the 
county  seat?  A.     Yes. 

Q.     And  it  would  include  one  other  county? 

A.     Not  in  Nevada,  no. 

Q.  Would  it  include  all  of  Los  Angeles,  Holly- 
wood, and  Beverly  Hills  ?  A.     Yes. 

Q.     In  fact,  everything  in  Southern  California? 
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A.     That  is  correct. 

Q.  What  do  you  mean  by  "Southern  Califor- 
nia"?   What  is  the  dividing  line? 

A.  The  line — the  northern  boundary  is  along 
the  Counties  of  San  Luis  Obispo  and  Kern,  a  line 
extending  across  the  state,  that  being  the  northern 
boundary. 

Q.  Would  it  include  that  address  known  as  1220 
Sunset  Plaza  Drive,  Hollywood,  California? 

A.     Yes,  sir. 

Q.  Do  you  have  in  your  office  a  record  of  per- 
sons who  have  achieved  citizenship  in  the  United 
States  by  the  [29]  naturalization  process  within 
that  area?  A.     We  do. 

Q.  Have  you  examined  it  to  determine  whether 
one  Aaron  Smehoff  or  one  Allen  Smiley  has  been 
naturalized?  A.     Yes,  sir. 

Q.     Have  they,  according  to  those  records? 

A.  We  could  find  no  record  under  either  of  those 
names. 

Mr.  Tolin:  I  have  concluded  the  direct  exami- 
nation of  Mr.  Griffin. 

Mr.  Christensen:     No  cross-examination. 

Mr.  Tolin:  I  offer  Exhibit  3  for  identification 
in  evidence. 

The  Court:     It  may  be  admitted. 

The  Clerk:     Exhibit  3  admitted  in  evidence. 
(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  3  and  was  received  in 
evidence.) 

(Witness  excused.) 
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Mr.  Tolin:     I  call  Mr.  Siu,  J.  E.  Siu. 

Mr.  Hildreth,  would  you  mind  going  to  the  wit- 
ness room  and  getting  the  original  document  of 
which  Exhibit  5  is  a  photostat? 

Mr.  Christensen:  You  can  use  that  and  substi- 
tute the  other  one  later,  as  far  as  I  am  concerned. 

Mr.  Tolin:     Thank  you.  [30] 

JACOB  E.  SIU 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

The  Clerk :     Your  full  name,  please  ? 

The  Witness :     Jacob  E.  Siu. 

Direct  Examination 

By  Mr.  Tolin: 

Q.  Mr.  Siu,  what  is  your  business? 

A.  Deputy  sheriff,  Los  Angeles  County. 

Q.  How  long  have  you  been  so  employed? 

A.     Seven  years. 

Q.  Do  you  know  the  defendant,  Allen  Smiley? 

A.  I  do. 

Q.  Under  what  name  do  you  know  him? 

A.  Allen  Smiley. 

Q.  Did  you  have  occasion  to  be  present  at  a  time 
when  Allen  Smiley  was  in  custody  of  the  Los  An- 
geles County  Sheriff's  office?  A.     Yes. 

Q.  When  was  that  ? 

A.  May,  approximately  the  25th,  1944, 

Q.  Where? 
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A.  I  first  met  him  at  the  Sunset  Towers  on 
Sunset  Boulevard. 

Q.  And  after  you  met  him  at  the  Sunset  Tow- 
ers did  you  [31]  proceed  to  some  other  place  with 
him? 

A.  I  placed  him  under  arrest  first  and  then  took 
him  to  our  office  located  at  4141/^  North  Hill  Street 
in  Los  Angeles. 

Q.  When  you  arrived  at  your  office  did  you 
book  him  upon  some  charge. 

A.     Yes,  I  booked  him  on  836-3  of  337-A. 

Q.  When  you  book  a  man  what  happens?  Tell 
tlie  jury  generally  what  is  meant  by  booking. 

A.  We  have  an  arrest  slip  and  it  states  the  name, 
middle  name  and  last  name.  I  write  that  down  in 
my  own  handwriting.  The  address  where  he  lives, 
and  where  he  is  arrested  at.  The  date  of  arrest, 
color  of  his  hair,  color  of  his  eyes,  his  weight  and 
height.  And  the  next  line  says,  "Previous  arrests." 
The  answer  was  "Yes." 

Mr.  Christensen:  Now,  just  a  moment.  I  move 
to  strike  that  out,  if  the  Court  please.  He  is  asking 
for  a  general  description  of  a  routine  of  booking, 
rather  than  as  to  a  specific  booking. 

Q.  (By  Mr.  Tolin)  :  Yes,  Mr.  Siu,  what  we 
want  here  is  what  is  meant  by  "booking." 

A.  Booking  is  getting  the  information  down  on 
paper  before  we  take  them  to  the  County  Jail. 

Q.     Then  the  prisoner  is  taken  to  the  jail,  is  he? 

A.    Yes. 
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Q.  And  that  information  that  you  take  down  on 
paper,  [32]  what  happens  to  it? 

A.  Well,  that  goes  to  the  booking  office  and 
that  is  copied  on  another  piece  of  paper,  I  think 
it  is  triplicate. 

Q.  Do  you  know  the  purpose  of  the  Sheriff's 
office  in  taking  that  information? 

A.     For  a  matter  of  record,  identification. 

Q.  You  have  in  your  hand  Exhibit  4,  for  iden- 
tification, don't  you?  A.    Yes. 

Q.  Do  you  recognize  that  as  a  document  that 
you  used  in  connection  with  the  booking  of  Allen 
Smiley? 

A.     Yes,  this  is  the  arrest  slip  that  I  made  out. 

Q.  Where  did  you  get  the  information  that  you 
put  on  there  ?  A.     By  asking  Mr.  Smiley. 

Q.     By  Mr.  Smiley,  do  you  mean  the  defendant? 

A.     The  defendant,  yes. 

Q.  Did  you  ask  him  all  the  questions  as  to  which 
there  are  answers  on  there  ?  A.     Yes. 

Q.    Who  gave  you  the  answ^ers? 

A.     Mr.  Smiley. 

Q.  I  will  direct  your  attention  particularly  to 
the  questions  regarding  length  of  time  in  the 
United  States.  Is  there  a  question  there  about 
that?  [33] 

A.  It  says,  "Years  lived  in  county."  The  an- 
swer is,  "18  years."  "In  the  state?"  "18  years." 
"InU.  S."  "Life." 

Q.     Did  he  tell  you  his  age? 


United  States  of  America  83 

(Testimony  of  Jacob  E.  Siu.) 

A.     The  age  was  37. 

Q.     Where  did  you  get  that  information  ? 

A.    He  told  me. 

Q.  Did  he  give  you  all  that  information  that 
you  have  now  recited  about  the  answers? 

A.     Yes,  sir. 

Q.  Then,  after  you  got  that  information,  did  you 
write  it  down  yourself?  A.     Yes,  sir. 

Q.  Now,  there  is  Exhibit  5  before  you.  Is  that 
Exhibit  5  part  of  the  booking  procedure  record? 

Mr.  Christensen:  That  is  still  for  identification, 
so  we  don't  mix  the  record  up.  That  is  the  only 
reason  why  I  interrupt. 

Mr.  Tolin :     Yes. 

The  Witness :  This  was  made  out  in  the  County 
Jail. 

Q.  (By  Mr.  Tolin)  :  Well,  the  question  is,  is  it 
part  of  the  booking  record  of  Mr.  Smiley  on  the 
occasion  of  that  same  arrest? 

A.     Yes,  it  is. 

Q.  Do  you  recognize  it  as  an  official  document 
of  the  Sheriff's  department  kept  by  it  in  the  regu- 
lar course  of  [34]  business?  A.     Yes. 

Mr.  Neeb:  I  object  to  this.  Unless  this  man  is 
the  one  that  keeps  those  particular  records,  it 
would  be  hearsay  on  his  part.  He  has  not  been 
qualified  as  to  what  records  the  county  keeps,  ex- 
cept that  he  makes  the  booking  himself. 

Q.     (By  Mr.  Tolin)  :     Do  you  know,  Mr.  Siu?     • 

A.     I  signed  this  booking. 
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Q.    You  signed  it?  A.    Yes. 

Q.  And  is  it  a  record  that  is  required  to  be  kept 
in  connection  with  the  booking  of  a  prisoner  under 
the  circumstances  that  prevailed  when  Mr.  Smiley 
was  booked? 

A.  Yes,  it  is  kept  by  the  County  Jail  booking 
office. 

Q.  Did  Mr.  Smiley  give  you  the  answers  to  any 
of  the  questions  that  appear  on  Exhibit  5,  for 
identification  ? 

A.  Well,  the  top  part  of  this,  where  my  signa- 
ture is,  is  the  same  information  that  is  on  the  ar- 
rest slip. 

Q.  As  to  the  part  below  your  signature,  did  you 
have  anything  to  do  with  that? 

A.     No,  I  didn't  make  that  out. 

Q.  Was  it  made  out  at  the  time  that  the  pris- 
oner was  in  your  custody?  A.     Yes,  it  was. 

Q.  Was  it  part  of  the  same  booking  transac- 
tion? [35]  A.     Yes,  it  was. 

Q.    Do  you  know  who  made  it  out? 

A.  The  clerk  up  in  the  County  Jail.  I  don't 
know  his  name. 

Q.  Did  the  defendant  Smiley  give  the  informa- 
tion? 

A.     No.  He  took  it  off  the  arrest  slip. 

Q.  Did  you  have  any  other  conversation  with 
the  defendant  Smiley  in  the  course  of  either  the 
arrest  or  the  transit  to  the  jail,  or  your  interviews 
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with  him  in  connection  with  the  alleged  offense,  con- 
cerning his  citizenship  ? 

A.  No  other  conversation  other  than  what  I 
asked  him  when  I  made  out  the  arrest  slip. 

Mr.  Tolin:  I  have  concluded  the  direct  exami- 
nation. 

Mr.  Christensen :     May  I  see  the  record  % 

Mr.  Tolin:  Counsel  desired  to  see  what  the 
witness  had  been  looking  at,  so  I  will  hand  to  Mr. 
Christensen  and  Mr.  Neeb  Exhibits  4  and  5,  for 
identification. 

Cross-Examination 

By  Mr.  Christensen: 

Q.  Mr.  Siu,  directing  your  attention  now  to 
Exhibit  4  for  identification,  that  is  the  slip  that 
you  had  in  your  hand,  was  it  not,  and  what  you  have 
been  testifying  from*?  A.     Yes. 

Q.  As  I  understand  your  testimony,  you  made 
this  slip  out  yourself,  is  that  right  *?  Is  that  in  your 
handwriting?  [36] 

A.     That  is  my  handwriting,  yes. 

Q.  You  say  you  were  present  at  the  time  that 
Mr.  Smiley  was  arrested  *? 

A.  Yes,  he  was  standing  on  the  other  side  of 
the  counter  when  I  asked  him  those  questions. 

Q.  You  took  him,  did  you,  from  this  address, 
8358  Sunset  Boulevard,  to  where  % 

A.  4141/2  North  Hill  Street.  That  is  our  Vice 
Squad  office.  Took  him  there  to  ask  him  questions 
before  we  book  him  in  the  County  Jail. 
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Q.  In  other  words,  you  took  him  there  and  in- 
terrogated him  %  A.    Yes. 

Q.     You  interrogated  him  there?  A.     Yes. 

Q.    Any  other  officers  present  at  the  time? 

A.    At  the  time  of  the  booking  ? 

Q.  At  the  time  of  your  arresting  him  at  this 
Sunset  address.  A.    Yes. 

Mr.  Tolin:  Pardon  me.  I  think  some  of  the 
jurors  are  indicating  difficulty  in  hearing. 

Mr.  Christensen:  Very  well,  I  will  talk  a  little 
louder,  ladies  and  gentlemen. 

Q.  (By  Mr.  Christensen) :  Were  there  other 
officers  [37]  present  at  the  time  you  made  this  ar- 
rest on  Sunset  Boulevard? 

A.  Yes.  Captain  Deal,  Acting  Lieutenant  Man- 
ring,  myself,  Deputy  Kapic,  and  Schaffer. 

Q.  So  you  six  officers  then  took  him  down  to 
this  address  at  444  Hill  Street? 

A.     Five  of  us  made  the  arrest. 

Q.  At  that  point  there  were  these  officers  also 
present?  A.    Well,  we  booked 

Q.  I  am  asking  you  if  these  five  officers  were 
also  present  at  that  time? 

A.    Making  the  slip  out? 

Q.    Yes. 

A.  There  was  one  other,  I  forget  which  one  it 
w^as  now,  the  one — Siegel. 

Mr.  Tolin:  Mr.  Christensen,  one  of  the  jurors 
says  he  can't  hear. 

A  Juror:     The  witness.    Not  the  attorney. 
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Q.  (By  Mr.  Christensen) :  Let  me  ask  you  this 
question,  then.    Talk  a  little  louder,  Mr.   Siu. 

Mr.  Tolin:  Pardon  me.  Before  you  do  that, 
could  we  have  the  reporter  read  back  the  last  few 
questions  and  answers'? 

Mr.  Christensen :     Very  well. 

The  Court:     All  right.    Go  ahead. 

(The  record  was  read  by  the  reporter.)  [38] 

Mr.  Christensen:  Shall  I  continue,  your  Honor, 
or  do  you  recess  in  the  afternoon  at  3:00  o'clock. 

The  Court:     You  may  finish  with  this  witness. 

Mr.  Christensen :     Very  well. 

Q.  Now,  you  say  there  were  all  of  these  officers 
present  interrogating  Mr.  Smiley  at  this  address 
on  Hill  Street,  is  that  correct,  Mr.  Siu"? 

A.     That  is  right. 

Q.     And  how  long  did  you  interrogate  him? 

A.     Oh,  I  imagine  about  a  half  hour. 

Q.     All  of  you  officers  were  present  at  the  time? 

A.     Most  of  the  time. 

Q.     And  was  he  locked  up  at  that  time? 

A.     No. 

Q.  Then  you  at  that  time  in  the  presence  of 
these  officers  booked  him? 

A.  I  think  it  was  S chafer  or  Kopic  (phonetic) 
that  booked  Benjamin  Siegel. 

Q.     I  didn't  ask  you  that  question. 

I  move  that  be  stricken,  your  Honor. 

The  Court :     It  may  be  stricken. 
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Q.  (By  Mr.  Christensen)  :  I  am  asking  about 
Mr.  Smiley.  A.     Yes. 

Q.  He  was  arrested,  I  see  here  you  mention 
836-3.  That  is  supposed  to  be  a  gambling  charge, 
is  it  not?  [39] 

A.     Suspicion  of  bookmaking. 

Q.     And  had  you  known  Mr.  Smiley  before? 

A.     No.   Never  saw  him  in  my  life. 

Q.     This  was  back  in  1944?  A.     Yes. 

Q.  You  book  a  great  many  people,  don't  you, 
during  the  course  of  a  year? 

A.     That  is  right. 

Q.  Do  you  remember  booking  anyone  else  on 
this  particular  day?  A.     Benjamin  Siegel. 

Q.     Aside  from  him  whom  else  did  you  book? 

A.     No  others. 

Q.  And  your  recollection  feeds  back,  does  it,  to 
that  time,  that  is,  that  it  was  this  Mr.  Smiley  that 
you  asked  questions  of,  is  that  right? 

A.    Yes,  sir. 

Q.     Do  you  know  who  you  booked  the  next  day? 

A.     No,  I  don't. 

Q.     This  is  in  your  handwriting,  you  say? 

A.    Yes,  sir. 

Q.  Now,  you  have  booked  hundreds  of  people, 
haven't  you?  A.     Yes,  sir. 

Q.  And  isn't  it  a  fact  that  sometimes  you  don't 
get  [40]  the  information  solely  and  alone  from  the 
individuals  that  you  book? 
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A.  I  put  down  what  the  answers  are  that  they 
give  me. 

Q.  Don't  sometimes  some  of  the  other  officers 
give  you  information  and  that  goes  on  the  booking 
slip  ?  A.     No. 

Q.  Don't  you  on  occasions  frequently  find  a 
recalcitrant  citizen  who  refuses  to  answer  questions 
of  police  officers?  A.    Yes. 

Q.     You  have  found  that  happen  ?  A.    Yes. 

Q.  And  you  still  have  to  make  a  booking  slip 
for  identification  purposes,  don't  you? 

A.    Yes,  sir. 

Q.  And  that  is  all  this  is  for,  is  simply  to  iden- 
tify the  individual  whom  you  have  under  arrest? 

A.    Yes. 

Q.  Now,  there  is  no  specific  purpose  beyond  that 
for  such  booking  slip? 

Mr.  Tolin:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Mr.  Christensen :  He  already  testified  to  that  on 
direct  examination. 

The  Court:     I  think  so.  [41] 

The  Witness :     Do  you  want  me  to  answer  it  ? 

Q.     (By  Mr.  Christensen) :    Yes. 

A.  We  make  out  a  booking  slip  for  identifica- 
tion and  the  charge  that  they  are  booked  on. 

Q.  Well,  in  the  event  that  Mr.  Smiley  had  re- 
fused to  answer  these  questions  where  would  you 
then  and  how  would  you  obtain  the  information 
that  would  identify  him  at  that  time? 
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Mr.  Tolin:     Objected  to  as  irrelevant. 

The  Court:     Yes.  Objection  is  sustained. 

Q.  (By  Mr.  Christensen)  :  Now,  these  are  the 
only  questions  that  you  would  ask  him — these  spe- 
cific questions  on  this  booking  slip,  Exhibit  4,  is 
that  correct?  A.     That  is  right. 

Q.  His  age,  his  residence  or  his  citizenship.  That 
would  all  have  to  appear  on  this  slip,  Exhibit  4, 
as  far  as  anything  you  asked  him  is  concerned,  is 
that  right?  A.    Yes,  sir. 

Q.  Then,  directing  your  attention,  Mr.  Siu,  to 
Exhibit  5  for  identification,  the  photostatic  copy,  as 
I  understand  it,  you  had  nothing  to  do  with  typing 
the  information  that  appears  on  that  exhibit,  is 
that  right? 

A.  This  information  in  typewriter  is  written  by 
a  clerk  and  after  it  is  made  out  I  sign  it.  My 
signature  is  here. 

Q.     I  see.  [42] 

Mr.  Tolin:     You  are  referring  to  Exhibit  5? 

Mr.  Christensen:     Yes,  Exhibit  5. 

Q.  So  when  a  clerk  at  the  County  Jail  book- 
ing office  then  made  out  this  booking  slip  Exhibit  5 
for  identification,  you  then  signed  it? 

A.     That  is  right. 

Q.  You  didn't  interrogate  then  Mr.  Smiley  any 
further?  A.     No. 

Mr.  Christensen :     That  is  all,  your  Honor. 

Mr.  Tolin :     I  oif er  Exhibit  4  in  evidence. 
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The  Court:     It  may  be  received. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  4  and  received  in  evi- 
dence.) 

Mr.  Christensen:  If  your  Honor  please,  there 
is  some  information  on  that  exhibit  which  if  it 
goes  before  the  jury 

The  Court:  I  know  what  you  are  referring  to. 
It  probably  should  be  deleted  some  way. 

Mr.  Christensen:  Yes.  We  want  to  show  the 
disposition  of  the  matter  but  we  don't  want  to  try 
collateral  issues. 

The  Court:  I  don't  know  how  that  can  be  ac- 
complished. 

Mr.  Tolin :     We  are  not  trying  that  case. 

The  Court:  I  know,  but  it  probably  shouldn't 
be  called  to  the  attention  of  the  jury  either. 

Mr.  Tolin:  It  was  counsel  who  brought  it  out. 
Of  [43]  course,  it  does  show  the  right  of  the  police 
department  to  inquire.  Your  Honor  knows  that 
a  claim  to  citizenship,  in  order  to  ground  a  prose- 
cution, has  to  be  made  under  serious  circumstances 
— that  is,  it  is  not  a  flippant  statement  in  jest. 

The  Court:     Let  me  see  the  document. 

Mr.  Christensen:  I  have  much  argument  to  of- 
fer on  that  subject  but  this  perhaps  is  not  the  time 
to  do  so.  I  have  a  totally  different  view  from 
what  counsel  just  expressed  on  the  subject. 

Mr.  Tolin:     What  I  have  expressed  is  the  law 
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of  the  case  and  your  motion  to  dismiss  is  on  that 

basis. 

Mr.  Christensen:  And  that  is  the  time  when  we 
will  reach  it. 

The  Court:     I  think  it  may  be  received. 

We  will  have  our  afternoon  recess  at  this  time. 
The  jury  will  keep  in  mind  the  court's  admoni- 
tion. That  is  all  of  this  witness  *? 

Mr.  Tolin:     That  is  all  I  have. 

The  Court:    All  right,  you  may  be  excused. 

The  court  will  stand  at  recess  for  five  minutes. 
(Recess.)  [44] 

Mr.  Tolin:     Call  Mr.  Becker. 

RALPH  W.  BECKER 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:    Your  full  name,  please*? 

The  Witness :    Ralph  W.  Becker. 

Mr.  Tolin:  We  have  been  using  a  photostat  of 
the  Los  Angeles  County  Jail  booking  slip.  I  now 
have  in  hand  a  duplicate  original.  May  that  be 
substituted  in  the  record  in  lieu  of  the  photostat? 

Mr.   Christensen :     Yes. 

The  Clerk :     That  is  Exhibit  5. 

Direct  Examination 

By  Mr.  Tolin: 

Q.     Mr.  Becker,  I  place  before  you  Exhibit  5, 
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for  identification.     Will  you  tell  us  your  occupa- 
tion, please? 

A.  Deputy  Sheriff  of  Los  Angeles  County.  I 
am  assigned 

Q.     Go  ahead. 

A.  assigned  to  the  Records  and  Communi- 
cations Division. 

Q.     What  are  your  duties  in  that  work? 

A.     Part  of  my  duties  is  keeping  records. 

Q.     Records  of  what? 

A.  Of  the  identification  of  persons  booked  in 
the  Los  [45]  Angeles  County  Jail. 

Q.  You  have  before  you  Exhibit  5,  for  identifi- 
cation.   Do  you  know  what  that  is?  A.     I  do. 

Q.    What  is  it? 

A.  It  is  a  booking  slip  of  the  Los  Angeles 
Comity  Jail. 

Q.     Concerning  whom? 

A.  The  name  appearing  on  the  face  is  Allen 
Smiley. 

Q.     Is  it  an  original  record?  A.     It  is. 

Q.  Is  it  kept  by  you  in  the  ordinary  and  regular 
course  of  business  of  the  Los  Angeles  County 
Sheriff's  OfQce?  A.     It  is. 

Q.  Is  it  required  by  the  rules  under  which  you 
work  to  be  kept?  A.     Yes,  sir. 

Mr.  Tolin :    You  may  cross-examine. 

Mr.  Christensen:     No  cross-examination. 

Mr.  Tolin:    Mr.  Cunningham. 

If  the  court  please,  may  I  pass  Exhibit  4  to  the 
jury? 
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Mr.  Christensen :  I  think,  your  Honor,  it  might 
be  well  that  that  be  reserved  until  the  case  is  sub- 
mitted, because  there  may  be  motions  to  strike.  I 
have  a  motion  that  I  shall  make  to  certain  phases 
of  it,  and  I  can't  see  any  purpose  at  [46]  this  time, 
there  are  going  to  be  so  few  exhibits,  that  it  need 
go  to  the  jury  now  in  its  entire  form.  There  are 
those  aspects  that  your  Honor  indicated  might  not 
be  appropriate. 

Mr.  Tolin:  I  don't  see  any  of  those  things  writ- 
ten on  this  Exhibit  4,  and  it  is  in  evidence.  I  think 
the  jury  is  entitled  to  see  it  and  learn  the  case  as 
it  goes  along.  The  witness  has  testified  fully  con- 
cerning the  exhibit. 

Mr.  Christensen:  It  is  as  to  the  extraneous  and 
irrelevant  matter  that  couldn't  conceivably  lend 
any  aid  at  all  to  the  character  of  the  charge  that 
we  are  confronted  with  here  that  I  am  directing 
myself  to. 

Mr.  Tolin :  If  counsel  will  indicate  w^hat  he  con- 
siders extraneous  matter  that  you  would  like  cov- 
ered, I  am  agreeable  to  having  it  covered  up  by  the 
clerk. 

Mr.  Christensen:  Very  well.  I  will  stand  on 
my  original  proposition,  that  it  is  a  sort  of  a  piece- 
meal matter  of  passing  an  exhibit,  because  you 
don't  get  the  full  im])ort  or  significance  of  an  ex- 
hibit, and  they  can  be  integrated  when  they  are  all 
offered  at  one  time. 

The  Court:     They  are  introduced  piecemeal. 
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Mr.  Cliristensen :  Sometimes  the  practice  is  to 
do  it  the  other  way,  your  Honor. 

The  Court:     The  jury  may  see  this  one. 

Mr.  Christensen:     Very  well,  your  Honor. 

Mr.  Tolin:     I  call  Officer  Cunningham.  [47] 

Witness  Becker:     Can  I  be  excused? 

The  Court:    Yes. 

Mr.  Tolin:    I  offer  No.  5  in  evidence. 

Mr.  Christensen:  That  is  objected  to,  if  your 
Honor  please,  as  hearsay,  and  it  fits  the  absolute 
pattern  of  the  Prevos  case  in  our  own  circuit  on 
this  kind  of  a  document,  and  it  was  held  in  that 
case  to  be  prejudicial  error.  There  is  no  testimony 
at  all  that  anything  contained  on  that  came  from 
the  lips  of  this  defendant.  Simply  that  it  is  a 
record  that  somebody  wrote  up  based,  in  part  at 
least,  on  the  other  exhibit.  The  only  testimony  is 
that  down  to  a  point  of  the  signature  line  the 
previous  witness  Siu  said  that  that  was  his  signa- 
ture, and  the  detail  before  that  contains  simply  the 
charge,  suspicion  of  bookmaking,  the  address,  and 
the  agency  arresting  him;  then  a  title  D.  S.  in  the 
corner  and  a  signature.  Beyond  that,  the  other 
witness  Siu  testified  he  had  nothing  to  do  with,  and 
it  is  conclusions  only  in  the  latter  portion  of  that 
exhibit. 

Mr.  Tolin:  I  am  agreeable  to  arguing  it  at  a 
later  time. 

Mr.  Christensen:  It  isn't  a  case  of  arguing.  It 
is  a  case  of  a  prejudicial  piece  of  evidence  getting 
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in,  and  I  say  it  is  hearsay,  and  I  object  to  it  on 
that  ground  I  recite,  your  Honor,  the  case  of 
United  States  vs.  Prevos. 

The  Court:  We  won't  take  time  now.  I  will 
reserve  ruling  [48]  on  it.    Go  ahead. 

Mr.  Tolin:    Mr.  Cunningham. 

FRANK  H.  CUNNINGHAM 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:    Your  full  name,  please? 

The  Witness:     Frank  H.  Cunningham. 

Mr.  Tolin:  We  are  going  to  bring  in  a  better 
copy  of  Exhibit  No.  9  for  identification.  Here  it 
is.    May  it  be  substituted  in  lieu  of  the  other? 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Cunningham,  what  is  your  occupation? 

A.     Police   Officer  of  the   City  of  Los  Angeles. 

Q.     How  long  have  you  been  so  employed? 

A.     121/2  years. 

Q.  Are  you  attached  to  any  particular  detail 
or  duty?  A.     I  am. 

Q.    What  is  it? 

A .     Record  and  Identification  Division. 

Q.  How  long  have  you  been  attached  to  that 
detail? 

A.     The  past  two  and  a  half  years. 

Q.  Do  you  hold  any  particular  position  in  that 
work?  A.     Assistant  commander. 
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Q.     Are  the  records  kept  under  your  directions? 

A.     They  are. 

Q.  You  have  before  you  Exhibit  9  for  identifi- 
cation.    What  is  that? 

A.  That  is  a  photocopy  of  our  form  5.5,  the 
identification  report. 

Q.  For  what  purpose  is  that  identification  re- 
port used  in  the  work  of  your  department? 

A.  As  an  adjunct  to  our  fingerprint  card  fur- 
nishing additional  information  so  that  we  can  in 
the  future  identify  a  person.  The  information  is 
indexed  in  various  forms,  the  name,  physical  de- 
fects are  indexed,  and  it  is  kept  in  the  package 
and  serves  to  identify  the  individual  arrested  con- 
nected with  the  Los  Angeles  number,  which  is  the 
overall  number  of  the  subject. 

Q.  That  Exhibit  9  that  you  are  holding  is  a 
photostat.  Did  you  prepare  that  j^hotostat  your- 
self? A.     I  did. 

Q.     From  what  did  you  prepare  it? 

A.     From  the  original  of  the  5.5. 

Q.     Which  was  a  record  of  your  office? 

A.     That's  right. 

Q.  Was  that  record  required  to  be  kept  in  the 
usual  and  ordinary  course  of  the  business  of  the 
Police  Department?  A.     It  was. 

Q.  Acted  upon  by  the  Police  Department  in  its 
work?  [50]  A.     That's  right. 

Q.  Was  that  record  available  to  any  other  law 
enforcement  agencies  than  the  Los  Angeles  Police 
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Department  ?  A.     Yes. 

Mr.  Christensen:  I  object  to  that.  It  is  irrele- 
vant and  immaterial,  your  Honor. 

The  Court:     I  think  he  may  answer. 

The  Witness:  Our  records  are  open  to  all  bona 
fide  law  enforcement  agencies. 

Q.  (By  Mr.  Tolin)  :  Would  that  include  the 
Immigration  and  Naturalization  Service  of  the 
United  States?  A.    Yes,  sir,  it  does. 

Q.  Do  you  recognize  that  as  a  true  photostat 
of  the  original?  A.     Yes,  sir,  I  do. 

Mr.  Tolin:  I  offer  it  in  evidence  as  Govern- 
ment's Exhibit  9. 

Mr.  Christensen:  That,  if  your  Honor  please, 
is  objected  to,  again,  upon  the  ground  that  it  is 
hearsay.  Also,  it  is  irrelevant  and  immaterial. 
The  same  objections  as  to  the  previous  exhibit. 
No.  5. 

Mr.  Tolin :  I  will  lay  a  further  foundation,  then, 
as  to  the  signature,  Mr.  Christensen.  Withdraw 
the  offer  at  this  time.     You  may  cross-examine. 

Mr.  Christensen:  I  didn't  see  any  signature  on 
this  at  [51]  all.  It  may  be  on  the  better  copy.  I 
see  some  handwriting  down  at  the  l)ottom  now. 

Mr.  Tolin:  On  the  good  copy  it  shows  right  here 
(indicating). 

May  I  pass  the  proposed  exhibit  to  Mr.  Christ- 
ensen?   He  has  a  bad  copy  here. 

If  the  court  please,  we  are  discussing  here  the 
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appropriateness    of    covering    certain    portions    of 
this  exhibit. 

You  may  cross-examine,  Mr.  Christensen. 

Mr.    Christensen:      No    cross-examination,    your 
Honor. 

The  Court:    All  right.    That  is  all. 

Mr.  Tolin:    Mr.  Harper. 

ORVILLE  E.  HARPER 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:    Your  full  name,  please*? 

The  Witness :    Orville  E.  Harper. 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Harper,  you  are  a  police  officer  of  the 
City  of  Los  Angeles  ? 

A.     Not  now,  I  am  not. 

Q.     Were  you  such  on  the  first  day  of  November 
1945!  A.     Yes,  sir,  I  was. 

Q.     I  show  you  Exhibit  9,  which  purports  to  be 
an  identification  [52]  report. 

Mr.  Christensen:     That  is  for  identification,  Mr. 
Tolin? 

Mr.  Tolin:    Yes,  Exhibit  9  for  identification. 

Q.     And  I   show  you  also  what   I  will  ask  be 
marked  for  identification  as  the  next  in  order. 

The  Clerk:     Exhibit  11,  for  identification. 
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(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  11  for  identification.) 

Mr.  Christensen:     Can  I  see  it,  please? 

Mr.  Tolin:    Yes. 

(Document  handed  to  counsel.) 

Q.  (By  Mr.  Tolin)  :  Looking  at  Exhibit  9,  Mr. 
Harper,  do  you  recall  whether  you  had  anything  to 
do  with  the  arrest  of  the  subject  that  is  mentioned 
thereon?  A.     Yes,  sir. 

Q.     Did  you  make  that  arrest? 

A.     No,  sir,  I  did  not. 

Q.  What  was  your  part  in  it  ?  Were  you  a  book- 
ing officer,  or  what? 

A.     Yes,  sir,  booking  officer. 

Q.  Do  you  know  Allen  Smiley,  seated  here  at 
counsel  table  ? 

A.     I  have  saw  him.    I  don't  know  him. 

Q.  Do  you  recall  him  as  a  man  that  you  saw 
at  some  time  that  you  had  something  to  do  with  that 
Exhibit  9  for  [53]  identification? 

A.    Yes,  sir,  I  do. 

Q.     When  and  where? 

A.     At  the  Lincoln  Heights  Jail. 

Q.     In  Los  Angeles?  A.     Yes.  [54] 

Q.     When? 

A.  November  1st,  approximately  3:00  o'clock 
in  the  morning,  1945. 

Q.  Mr.  Harper,  some  of  the  jurors  are  having 
trouble  hearing  you. 
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A.  It  was  November  1st,  1945,  at  approximately 
3 :00  o  'clock  in  the  morning  of  that  day. 

Q.  Now,  at  that  time  who  was  present  besides 
the  defendant  Smiley  % 

A.  Well,  there  was  a  number  of  them  present. 
They  booked  a  bunch  of  them  on  a  gambling  charge. 

Q.     Were  there  other  officers  present '? 

A.    Yes,  sir,  there  was. 

Q.  Did  you  prepare  this  Exhibit  9  or  some  part 
of  it?  A.     Part  of  it,  yes,  sir. 

Q.     Do  you  recall  what  part  you  prepared? 

A.     The  information  that  is  on  it. 

Q.  Where  did  you  get  the  information  that  you 
inserted  on  if? 

A.  From  the  defendant  when  he  was  booked — at 
the  time  he  was  booked. 

Q.  Was  he  afterwards  shown  that  Exhibit  9,  and 
of  course  Exhibit  9  is  a  photostat,  but  was  he  shown 
the  original  of  it? 

A.     Well,  I  don't  know  that  part  of  it, 

Q.  Well,  will  you  look  at  it  ?  You  will  see  there 
is  [55]  what  appears  to  be  a  signature  of  Allen 
Smiley  on  it.    Did  this  defendant  sign  that? 

A.  I  couldn't  say  myself.  I  don't  remember. 
It  has  been  so  long  ago. 

Q.  Were  you  in  charge  of  the  booking  operations 
at  that  time?  A.     NOj  sir,  I  was  not. 

Q.     What  was  your  part  in  it? 

A.     I  was  just  the  booking  officer. 

Q.     What  was  the  practice  in  the  department  as 
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to  the  preparation  of  these  identification  statement  *? 

A.  Well,  they  asked  the  prisoner  booked  at  the 
time  he  was  booked  the  information  that  covers 
this  and  put  it  down  jnst  as  it  was  told  to  them  at 
the  time  from  the  person  that  was  being  booked. 

Q.  And  was  the  prisoner  then  shown  the  docu- 
ment? 

A.    He  has  to  sign  it  after  it  is  made  out. 

Q.     He  was  asked  to  sign  it? 

A.    Yes,  they  all  are. 

Q.  Do  you  have  any  recollection  as  to  whether 
that  was  done  in  this  particular  case? 

A.  Well,  I  can't  say  in  this  particular  case.  It 
is  the  practice  that  they  all  do. 

Q.  You  mean  to  say  you  have  no  independent 
recollection  of  it  in  this  instance?  [56] 

A.     No ;  I  don't  have  any  of  them  for  that  matter. 

Mr.  Tolin:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Christensen : 

Q.  Mr.  Harper,  at  the  time  of  this  booking  that 
you  have  just  referred  to,  how  many  other  persons 
were  there  at  that  time  ? 

A.  I  don't  recall.  Quite  a  number.  Somewhere 
around  20  persons  altogether. 

Q.  And  am  I  to  understand  that  you  were  the 
officer  who  booked  all  of  these  20? 

A.     No,  sir;  only  part  of  them. 

Q.     How  many?  A.     Five,  I  think. 


United  States  of  America  103 

(Testimony  of  Orville  E.  Harper.) 

Q.     And  where  was  it  you  booked  them*? 

A.  In  the  booking  office  at  Lincohi  Heights  Jail, 
at  the  city  jail,  Los  Angeles. 

Q.  And  the  whole  20  were  in  that  booking  office 
at  that  time  ?  A.     Yes,  sir,  they  were. 

Q.  And  you  were  then  the  booking  officer  on 
duty  at  Lincoln  Heights'?  A.     Yes,  sir. 

Q.  Were  there  any  other  booking  officers  on  duty 
at  that  time?  [57] 

A.     Yes,  sir,  there  were. 

Q.     Who  were  the  other  officers  ? 

A.  I  don't  recall  their  names,  but  there  are  al- 
ways three  of  us  present  at  the  time. 

Q.  That  is  a  pretty  busy  station,  isn't  it,  Lincoln 
Heights?  A.     Very  busy. 

Q.     Ver}^  busy?  A.     Yes. 

Q.  So  busy  that  it  requires  three  booking  officers 
on  each  shift? 

A.     There  are  usually  on  each  shift. 

Q.     Usually?  A.     (No  answer.) 

Q.  And  can  you  give  us  the  names  of  any  of  the 
other  five  that  you  booked  at  that  time? 

A.     No,  sir,  I  can't. 

Q.  As  a  matter  of  fact,  you  don't  even  remem- 
ber Mr.  Smiley  as  being  there  at  that  time,  do  you? 

A.     Yes,  I  remember  him. 

Q.     You  remember  him,  do  you?  A.     Yes. 

Q.     Did  you  ever  see  him  before? 

A.     I  seen  his  pictures  before — not  him. 

Q.     And   were   all   20   standing   together   at   the 
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counter  [58]  where  you  three  booking  officers  were 

making  the  bookings  ? 

A.  No,  sir.  I  don't  recall  how  they  were  stand- 
ing or  anything. 

Q.     Pardon  me? 

A.  I  don't  recall  how  they  were  standing  or 
where  they  were  standing,  but  there  was  approxi- 
mately 20  persons  in  the  booking  office  at  the  time, 
including  officers. 

Q.     And  did  you  type  these  yourselves? 

A.     These? 

Q.     Yes.  A.     Only  the  information. 

Q.  That  is  what  I  mean.  You  type  the  informa- 
tion? A.    Yes. 

Q.  You  have  no  independent  recollection  now, 
do  you,  of  asking  these  questions  and  then  these 
answers  being  given  to  you? 

A.  Well,  not  question  for  question,  no,  sir,  I 
don't  recall,  but  it  is  the  practice  that  we  have  to 
do  exactly  what  the  person  tells  us. 

Q.  You  have  a  practice  of  when  somebody  is 
brought  in  on  a  charge  that  you  must  make  out  an 
identification  slip  and  that  is  called  booking? 

A.    Yes. 

Q.  And  you  put  a  sheet  in  the  typewriter  and 
either  you  or  somebody  else  asks  the  questions  and 
you  immediately  [59]  transmit  that  information  to 
a  piece  of  paper,  is  that  right?  A.     Right. 

Q.     Do  you  recall  in  this  instance  whether  you 
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even  asked  Mr.  Smiley  or  somebody  else  asked  him 

the  question  at  that  time? 

A.  Well,  it  had  to  be  me.  No  one  else  asks  the 
questions.  You  ask  them  direct  from  the  person 
being  booked. 

Q.  Now,  you  have  testified  as  to  practice  and 
that  this  is  required  by  the  police  department,  this 
identification  report.  What  is  your  practice  in  the 
instance  of  a  recalcitrant  prisoner  who  refuses  to 
answer  these  questions'? 

Mr.  Tolin:    Objected  to  as  irrelevant. 

Mi\  Christensen:  Your  Honor,  we  have  an  ele- 
ment of  duress  that  can  be  developed  in  this  case. 

The  Court:     Objection  will  be  sustained. 

Mr.  Christensen:  Well,  may  I  reserve  that  and 
make  an  offer  of  proof  later  on,  your  Honor,  out  of 
the  presence  of  the  jury? 

The  Court :    Yes. 

Mr.  Tolin:  We  will  keep  Mr.  Harper  available 
if  you  want  to  use  him  as  your  witness. 

Mr.  Christensen:  Well,  this  is  cross-examina- 
tion.   No  further  questions,  your  Honor. 

Mr.  Tolin :  Have  you  given  this  an  exhibit  num- 
ber? 

The  Clerk:  Plaintiff's  Exhibit  12  for  identifica- 
tion. [60] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  12  for  identification.) 
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Q.  Mr.  Harper,  you  are  not  with  the  Los  Angeles 
Police  Department  now?  A.     No,  sir. 

Q.  And  it  has  been  some  time  since  you  have 
had  occasion  to  see  or  work  with  these  records,  is 
it  not  %  A.     Some  time,  yes,  sir. 

Q.  Mr.  Harper,  I  show  you  Exhibit  12  for  iden- 
tification. Do  you  recognize  the  handwriting  on 
that  document?  A.     Yes,  sir,  I  do. 

Q.     Whose  handwriting  is  it  ? 

A.     It  is  my  handwriting. 

Q.  Where  did  you  get  the  information  that  you 
wrote  out  on  Exhibit  12  for  identification? 

A.     From  the  defendant  Allen  Smiley. 

Q.  There  appears  to  be  a  question  on  here  re- 
specting birth  and  the  answer  is  printed  ' '  Born  in, ' ' 
and  then  the  words  written  in  "N.  Y."  Who  gave 
you  that  information  ?  A.     Allen  Smiley. 

Q.     Did  you  ask  him  for  it? 

A.     Yes,  sir,  I  did. 

Q.     Do  you  recall  how  you  asked  him?  [61] 

A.     I  asked  him  where  he  was  born. 

Q.     And  what  did  he  answer? 

A.     New  York. 

Q.  Now,  does  this  refresh  your  recollection  as 
to  how  the  questions  were  asked  and  what  questions 
were  asked  wdth  respect  to  the  preparation  of  Ex- 
hibit 9  for  identification?  A.     Yes. 

Q.  And  with  your  memory  so  refreshed  can  you 
now  tell  us  how  you  got  the  answers  that  are  typed 
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in  response  to  the  printed  questions  upon  Exhibit  9  ? 

A.     One  was  copied  and  the  other  was  asked. 

Mr.  Christensen:    I  can't  hear  you. 

The  Witness:  Some  of  it  was  copied  from  the 
booking  slip  and  part  of  it  was  asked  the  individual. 

Q.  (By  Mr.  Tolin) :  You  say  part  of  it  was 
copied  from  the  booking  slip  and  part  of  it  was 
asked?  A.    Yes,  sir. 

Q.     Asked  of  whom?  A.     Allen  Smiley. 

Q.  Now,  directing  your  attention  to  that  part  of 
it  which  says  "citizen,"  which  is  a  printed  word, 
and  after  the  word  "yes."  Was  that  copied  from 
something  or  was  that  asked? 

A.     That  was  asked. 

Q.     Asked  of  whom?  [62] 

A.     Allen  Smiley. 

Q.     By  wiiom  ?  A.     By  myself. 

Q.     And  how  did  he  answer  that  question? 

A.     "Ye^." 

Q.  Directing  your  attention  to  that  portion  of 
Exhibit  9  for  identification  which  refers  to  the  age 
38.     Was  that  copied  or  was  it  asked? 

A.     Asked. 

Q.     Asked  of  whom?  A.     Allen  Smiley. 

Q.     By  you?  A.     Yes,  sir. 

Q.     And  was  the  answer  "age  38"  given  by  him? 

A.     Yes,  sir. 

Q.  Referring  to  the  printed  question  "time  in 
country"  and  the  typewritten  answer  "20  years," 
was  that  copied  from  something  or  was  that  asked? 

A.     That  was  asked  too. 


108  Allen  Smiley  vs. 

(Testimony  of  OrvilleE.  Harper.) 

Q.     By  whom?  A.     By  me. 

Q.     Of  whom?  A.     Allen  Smiley. 

Q.    And  who  answered  it? 

A.    Allen  Smiley.  [63] 

Q.     Is  that  the  answer  he  gave  you? 

A.     Yes,  sir. 

Q.  Referring  to  that  portion  of  Exhil^it  9  for 
identification  which  is  printed,  the  word  "state" 
and  the  typed  answer  "20  years,"  was  that  asked  or 
copied?  A.     That  was  asked. 

Q.    Asked  of  whom?  A.    Allen  Smiley. 

Q.     By  you?  A.     By  me. 

Q.    And  who  answered?  A.    Allen  Smiley. 

Q.  And  where  the  printed  portion  is  '*U.  S.  A." 
and  the  typed  portion  "38  years,"  was  that  asked  or 
copied?  A.     That  was  asked. 

Q.     Of  whom?  A.    Allen  Smiley. 

Q.     By  you?  A.     By  me. 

Q.     And  who  gave  that  answer? 

A.     Allen  Smiley. 

Q.  Now,  can  you  tell  us  what  portion  of  this 
Exhibit  9  for  identification  was  copied? 

A.     Yes,  sir,  I  can. 

Q.     Will  you  tell  us,  please  ?  [64] 

A.  The  booking  number  in  the  right-hand  corner 
at  the  top,  the  charge  and  the  name  and  the  ad- 
dress. 

Q.  There  are  two  addresses.  There  is  the  ad- 
dress of  the  defendant  and  the  location  of  the  arrest. 
To  which  one  are  you  referring? 
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A.     Location  of  arrest. 

Q.     The  location  of  arrest  was  copied? 

A.     Yes. 

Q.  Does  that  constitute  the  portion  that  was 
copied  % 

A.     Well,  it  looks  like  about  all  of  it,  yes,  sir. 

Q.  Now,  since  we  have  gone  over  this  more  fully 
and  you  have  had  Exhibit  12  for  identification  be- 
fore you,  I  will  ask  you  is  that  your  signature  on 
there.  A.     Yes,  sir. 

Q.     Harper  ■?  A.     Yes,  it  is, 

Q.  Do  you  now  recall  whether  or  not  you  saw 
the  defendant  Smiley  sign  that,  meaning  Exhibit 
9  for  identification? 

A.     I  don't  recall  that  part  of  it,  of  him  signing  it. 

Q.  So  you  don't  know  whether  this  is  a  real 
signature  or  a  spurious  signature? 

A.     I  don't  recall  him  signing  it. 

Q.  It  wasn't  the  custom,  was  it,  to  have  other 
people  sign  for  these  men  ?  [65] 

A.     No,  sir,  it  wasn't. 

Q.     It  was  not?  A.     No. 

Mr.  Tolin:    Do  you  want  to  recross? 

Mr.  Christensen:  Well,  I  have  a  couple  more 
questions. 

Recross-Examination 
By  Mr.  Christensen 

Q.  Now,  as  I  understand  it,  Mr.  Harper,  on  this 
Exhibit  9  you  don't  recall  Mr.  Smiley  signing  that 
in  your  presence? 

A.     No,  sir,  I  don't  recall  that  part  of  it. 
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Q.  But  you  are  testifying  that  you  do  recall  in 
his  presence  that  you  asked  the  questions  appearing 
upon  that  exhibit?  A.     Yes,  sir,  I  do. 

Q.  That  you  now  have  an  independent  recollec- 
tion of  it?  A.     I  do.  [66] 

Q.  You  said  something  about  this  Exhibit  9  was 
required  in  the  course  of  practice  by  the  Police  De- 
partment. Did  somebody  instruct  you  to  make  these 
bookings  in  this  fashion? 

A.  No,  sir.  It  isn't  a  practice,  it  is  an  order, 
departmental  order. 

Q.  In  other  words,  there  is  a  department  order 
saying  that  you  should  get  these  or  try  to  get  these 
from  anyone  who  is  arrested?  A.     Correct. 

Q.  So  you  are  simply  carrying  out  an  order  to 
try  to  get  as  much  identification  information  as  a 
prisoner  will  give  you?  A.     Correct. 

Q.     Oftentimes  they  don't  give  you  any? 

A.  Well,  if  he  doesn't,  he  is  held  up  until  he 
does. 

Mr.  Christensen:    That  is  all. 

Redirect  Examination 
By  Mr.  Tolin : 

Q.  But  if  he  does,  you  write  it  down,  is  that 
right  ?  A.     Yes. 

Q.  If  he  refuses  to  give  you  any,  what  kind  of 
entry  do  you  make  ? 

A.  If  he  refused  to  give  any,  we  book  him  as 
John  Doe,  give  him  a  booking  number,  and  hold 
him  until  he  does  give  the  information.  [67] 
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Mr.  Tolin:  I  couldn't  hear  the  last  part  of  it. 
May  the  reporter  read,  it,  please? 

(The  last  answer  was  read  by  the  reporter.) 

Mr.  Tolin :    That  is  all. 

Recross-Examination 
By  Mr.  Christensen : 

Q.  By  "holding  him,"  you  mean  you  put  him  in 
a  cell,  don't  you?  A.     We  usually  do. 

Mr.  Christensen:     That  is  all. 

Further  Redirect  Examination 
By  Mr.  Tolin: 

Q.  Suppose  he  makes  bail,  he  would  go  out  on 
bail,  wouldn't  he? 

A.     I  can't  explain  that  part  of  it. 

Mr.  Tolin:    That  is  all. 

Further  Recross-Examination 
By  Mr.  Christensen 

Q.  Bail  isn't  set,  isn't  that  a  fact,  until  after  he 
is  booked? 

A.     I  don't  know  anything  about  that  part. 

Mr.  Christensen:    That  is  all. 

Mr.  Tolin:  Mr.  Christensen,  when  we  were  talk- 
ing about  a  possible  stipulation  on  that  Exhibit  9,  I 
had  used  some  exemplars  of  handwriting.  Here  is 
Exhibit  1  and  Exhibit  2,  [68]  and  Mr.  Myer  used 
that  in  arriving  at  his  opinion. 

If  you  can't  give  us  an  answer  this  afternoon,  we 
would  like  to  know  to  line  up  the  witnesses. 

Mr.  Christensen:  To  save  time,  I  will  stipulate 
to  this:    If  Mr.  Myer  is  called,  he  will  testify  with 
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reference  to  the  signature  on  Exhibit  1  that  is  the 

signature  of  Allen  Smiley  made  in  his  presence. 

Mr.  Tolin:  No.  That  takes  further  foundation. 
Mr.  Dunn  will  have  to  testify  to  this  signature  being 
made  in  his  presence. 

Mr.  Christensen:  AVhat  is  it  you  are  going  to 
call  Mr.  Myer  for  ? 

Mr.  Tolin :  I  am  going  to  call  Mr.  Myer  to  testify 
that  he  has  examined  Exhibit  1  with  respect  to  the 
true  signature  of  Mr.  Smiley. 

Mr.  Christensen:  I  will  then  stipulate  that  Mr. 
Myer  will  testify,  upon  a  comparison  of  Exhibit  1 
and  Exhibit  9,  that  the  names 

Mr.  Tolin      And  Exhibit  2. 

Mr.  Christensen:  And  Exhibit  2,  that  the  names 
''Allen  Smiley"  written  on  those  are  one  and  the 
same. 

Mr.  Tolin:     Were  written  by  the  same  person. 

Mr.  Christensen:  One  and  the  same,  written  by 
the  same  person. 

Mr.  Tolin:  And  that  Don  Myer  would  further 
testify  that  [69]  his  occupation  is  that  of  an  ex- 
aminer of  questioned  documents 

Mr.  Christensen :  I  will  stipulate  to  his  qualifica- 
tions. 

Mr.  Tolin:    As  a  handwriting  expert? 

Mr.  Christensen:     Right. 

Mr.  Tolin:  Then  I  will  offer  Exhibit  9  in  evi- 
dence. 

Mr.  Christensen      There  will  be  an  objection  to 
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it  as  irrelevant  and  immaterial  to  the  issues  in  this 

case. 

Mr.  Tolin:  Yes,  Mr.  Christensen,  we  are  over- 
looking, also,  that  I  agreed  to  stipulate  that  Mr. 
Smiley,  this  defendant,  was  tried  on  the  charge  that 
is  referred  to  in  Exhibit  9,  and  that  the  jury  foimd 
him  not  guilty. 

Mr.  Christensen:     Correct,  so  stipulated. 

The  Court:    It  may  be  received. 

Mr.  Christensen:  I  have  the  objection,  your 
Honor,  and  it  will  be  overruled? 

The  Court:    Yes. 

The  Clerk :    Plaintiff's  Exhibit  9  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  9  and  was  received  in  evi- 
dence.) 

Mr.  Tolin*:    May  I  pass  it  to  the  jury*? 

I  will  call  Mr.  Cox. 

My  attention  is  called  to  the  fact  that  Exhibits 
I  and  2,  which  were  heretofore  for  identification, 
were  not  offered  in  evidence.  I  offer  them  in  evi- 
dence at  this  time. 

Mr.  Christensen:  I  haven't  seen  these,  your 
Honor.  [70] 

Why  don't  you  withhold  these  until  the  morning 
and  go  on  with  the  witness  now? 

Mr.  Tolin      All  right. 
(Witness  excused.) 

THOMAS  ALBERT  COX 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
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having  been  first  duly  sworn,  was  examined  and 

testified  as  follows: 

The  Clerk :    Your  full  names,  please. 

The  Witness:    Thomas  Albert  Cox. 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Cox,  what  is  your  occupation"? 

A.     Manager  of  an  escrow  department. 

Q.     By  whom  are  you  employed? 

A.     Security  Bank,  Adams-Crenshaw  Branch. 

Q.  That  is  the  Security-First  National  of  Los 
Angeles'?  A.    Yes,  it  is. 

Q.  Mr.  Cox,  we  have  been  having  a  little  dif- 
ficulty with  people  hearing  in  this  room.  This  air- 
conditioner  back  here  makes  it  very  difficult,  and 
the  architect,  unfortunately,  put  the  jury  box  in 
the  dead  spot  as  far  as  hearing  is  concerned,  so  we 
will  have  to  ask  you  to  speak  up. 

Were  you  at  one  time  connected  with  the  Beverly 
Hills  Police  Department?  A.    Yes,  I  was. 

Q.  Were  you  employed  there  during  the  year 
1947?  A.    Yes. 

Q.  What  was  your  occupation  there  with  the 
Police  Department  ? 

A.  Desk  clerk  ?  I  suppose  you  would  call  it  some- 
thing like  desk  clerk. 

Q.     Desk  clerk?  A.     Yes. 

Q.  Did  you  have  anything  to  do  with  the  identi- 
fication records  of  prisoners? 

A.     Yes,  I  was  one  of  the  fellows  who  kept  all 
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of  the  identification  records  together,  and  also  was 

used  for  booking. 

Q.  When  a  man  would  be  brought  into  the  police 
station  in  custody,  what  was  the  method  by  which 
the  arrest  report  and  identification  papers  were  pre- 
pared? That  is,  those  papers  which  showed  his  ad- 
dress and  the  various  elements  of  identification, 
such  as  color  of  eyes,  and  so  on. 

A.  Well,  perhaps  if  I  could  see  an  arrest  report 
to  refresh  my  memory. 

Q.  I  have  a  photostat  of  one  here.  Will  that 
help  you?  It  is  the  one  I  w^as  using  myself  with 
respect  to  this  inquiry. 

Mr.  Neeb :     May  we  see  that,  Mr.  Tolin  1 

Q.  (By  Mr.  Tolin)  :  May  I  have  that  one,  and 
I  will  pass  it  to  counsel,  and  I  will  show  you  Ex- 
hibit 7,  for  identification.  Now,  can  you  tell  us  what 
the  procedure  is  that  is  [72]  followed  in  getting  the 
information  to  enter  on  a  document  such  as  that 
document,  Exhibit  7,  for  identification? 

A.  The  person  arrested,  or  the  person  brought 
in  for  booking,  would  be  brought  to  the  booking 
counter,  and  the  desk  clerk,  or  whoever  is  on  duty 
at  the  time,  would  ask  questions  in  following  this 
arrest  report;  ask  for  their  names,  addresses,  and 
so  on  and  so  forth;  and  we  just  fill  them  in  as  to 
their  answers. 

Q.  What  do  you  mean,  "we  fill  them  in  as  to 
their  answers"?  Who  are  "we"  and  who  are 
"they"? 
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A.  In  this  particular  arrest  report — these  arrest 
reports  have  places  for  the  name  of  the  person  ar- 
rested, his  address,  occupation,  and  so  on.  We 
would  ask  the  person  arrested  what  their  name  was 
and  fill  in  the  answer,  and  what  their  occupation 
was,  and  so  on;  as  we  ask  these  questions  we  would 
fill  in  on  the  arrest  report  their  answers. 

Q.  Did  you  ever  have  occasion  to  ask  the  defend- 
ant, Allen  Smiley,  questions  so  that  you  could  fill 
in  answers  on  an  arrest  report  ?  A.    Yes,  I  did. 

Q.     And  when  was  that? 

A.     That  was  in  June  or  July  of  1947. 

Q.     What  was  the  occasion? 

Mr.  Christensen:  Just  a  moment.  "What  was 
the  occasion"  is  irrelevant  and  immaterial.  What 
did  he  do  at  the  time  he  [73]  was  asking  the  ques- 
tions and  was  booking,  that  is  what  we  are  inter- 
ested in. 

The  Court:     I  think  so. 

Q.  (By  Mr.  Tolin)  :  Was  he  a  person  that  was 
in  custody  of  the  Beverly  Hills  Police  Department 
at  that  time?  A.     Yes,  he  w^as. 

Mr.  Tolin:  Mr.  Christensen,  I  know  what  you 
have  in  mind,  and  I  don't  want 

Mr.  Christensen:  I  don't  want  to  get  into  col- 
lateral issues. 

Mr.  Tolin:  Neither  do  I.  And  I  will  stipulate 
that  he  was  never  convicted  of  any  charge  in  con- 
nection with  that  arrest. 

Mr.  Christensen:     He  was  never  even  charged. 
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Mr.  Tolin:  I  will  stipulate  to  that.  There  had 
been  a  murder,  and  he  was  a  person  that  was  near, 
and  he  was  questioned  along  with  other  people. 

Mr.  Christensen:  Yes,  because  he  was  there  at 
the  time  and  was  also  shot. 

Mr.  Tolin:     I  didn't  get  that. 

Mr.  Christensen:  He  happened  to  be  there  and 
he  also  was  shot. 

Mr.  Tolin:     This  defendant  was  shot? 

Mr.  Christensen:  Yes.  They  have  got  the  coat 
out  there  where  the  bullets  went  through.  And  we 
are  getting  into  [74]  collaterals. 

Mr.  Tolin:  Perhaps  we  had  better  stay  out  of 
the  collaterals. 

Mr.  Christensen :     I  think  so,  too. 

Q.  (By  Mr.  Tolin)  :  I  will  ask  you,  then,  Mr. 
Cox,  did  you  ask  the  defendant  Smiley  any  ques- 
tions at  that  time?  A.     Yes. 

Q.     And  did  he  give  certain  answers? 

A.     Yes,  he  did. 

Mr.  Christensen :  If  it  will  shorten  the  matter  on 
this,  as  to  the  questions  that  were  asked  with  refer- 
ence to  residence,  birth,  and  that  are  germane  to 
this  issue,  I  will  have  no  objection  to  that  phase 
of  it  going  into  the  record,  subject  only  to  an  ob- 
jection that  it  is  irrevelant  and  immaterial. 

Mr.  Tolin :  Shall  I  read  the  portions  that  I  deem 
relevant?  I  will  point  them  out  to  you  first,  so  that 
you  -can  call  me. 

"Person  Arrested.   Smiley,  Allan. 
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"Residence  Address.  1220  Sunset  Plaza  Dr.,  Los 
Angeles,  Calif.  Phone.   Cr.  19145." 

The  date,  6/21/47.  That  appears  to  be  the  date 
of  the  report. 

Mr.  Christensen:     That's  right. 

Mr.  Tolin:  Question:  "Hair.  Grey.  Eyes.  Blue. 
Height.  5/11.  Weight.  170.  Age.  39.  Complexion. 
Ruddy.  [75]   Build.  Medium. 

"Descent.  Jewish.   Nationality.  American. 

"Where  Born.  New  York,  New^  York.  Date  Born. 
1/10/08. 

"Time  hi  County.  20  Yrs.  State.  20  Yrs.  U.S.A. 
Life. 

"Occupation.  Hotel  Owner  (part  interest)." 

Arrested  by  Captain  White,  Sergeant  Alcorn. 

Mr.  Christensen:  That,  of  course,  wasn't  his 
answer.    That  was  simply  a  detail. 

Mr.  Tolin:  That's  right.  That  last,  arrested  by 
Captain  White,  Sergeant  Alcorn,  is  an  entry  which 
is  not  claimed  to  be  a  question  put  to  the  defendant 
or  answered  by  him. 

The  date  is  an  entry  upon  it,  but  not  intended  to 
be  a  question  asked  of  this  defendant  or  answered 
by  him. 

The  other  matters,  I  understand,  it  is  stipulated 
were  questions  asked  of  the  defendant  by  this  wit- 
ness Cox  and  answered  by  the  defendant  to  Cox  as 
appears  within  the  language  of  this  stipulation? 

Mr.  Christensen:  Yes,  and  received  subject  to 
the  motion  that  it  is  irrelevant  and  immaterial. 
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The  Court:     It  may  be  received. 

Mr.  Tolin:     We  don't  need  the  exhibit.   We  have 
the  stipulation. 

The  Court :     Is  that  all  from  this  witness  ? 

Mr.  Tolin:     Yes. 

The  Court:    You  are  excused. 
(Witness  excused.)  [76] 

Court   will   stand   at   recess   until    10:00   in   the 
morning. 

Keep  in  mind  the  court's  admonition. 
Mr.  Christensen:     10:00  o'clock? 
The  Court:     Yes,  10:00  o'clock. 

(Thereupon,  at  4:15  o'clock  p.m.,  an  adjourn- 
ment was  taken  until  Wednesday,  July  13, 
1945,  at  10:00  o'clock  a.m.)  [77] 


Wednesday,  July  13,  1949,  10:00  A.M. 

The  Court:     You  may  proceed. 

Mr.  Tolin:  If  the  Court  please,  I  would  like  to 
tender  at  this  time  government's  proposed  instruc- 
tions. There  is  one  set  which  I  first  hand  to  the 
Clerk,  which  are  the  instructions  that  are  par- 
ticularly applicable  to  the  case.  The  next  which  I 
will  now  hand  him  is  a  request  for  general  instruc- 
tions. 

We  have  quite  commonly  been  requesting  gen- 
eral instructions  by  number,  and  the  number  refers 
to  the  standard  instructions  of  a  general  nature 
which  have  been  given  by  Judge  Mathes,  of  which 
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there  are  mimeographed  copies  in  the  judge's  cham- 
bers. If  you  don't  have  them,  Mr.  Christensen — I 
think  most  of  the  bar  have — I  will  supply  you  with 
them. 

Mr.  Christensen:  No,  I  haven't.  I  think  mine 
follow  partially  Judges  Mathes,  Judge  Hall,  and 
Judge  McCormick. 

Mr.  Tolin:  Judge  Mathes'  follow  very  largely 
the  Judges  James  instructions. 

The  Court:  I  have  had  a  copy  of  Judge  James' 
instructions  for  12  years,  and  those  are  the  ones 
I  use  here  and  in  Arizona. 

Mr.  Christensen :  They  are  competent  and  excel- 
lent and  a  comprehensive  set. 

The  Court:     Yes.  [81] 

Mr.  Tolin:  We  are  satisfied  with  Judge  James' 
instructions.  And  then  the  instructions  that  must 
be  drawn  for  any  particular  case  are  separately 
bound  in  the  group  that  I  have  just  submitted  to 
the  court. 

Shall  I  proceed  with  the  evidence? 

The  Court:     You  may. 

Mr.  Tolin:     I  have  sent  to  the  witness  room. 

MILTON  S.  HOPKINS 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

The  Clerk :     Your  full  name,  please. 

The  Witness:     Milton  S.  Hopkins. 
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Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Hopkins,  what  is  your  occupation'? 

A.  I  am  retired  deputy  sheriff,  senior  clerk, 
from  the  Los  Angeles  County  Sheriff's  department. 

Q.  Were  you  on  active  duty  in  the  Sheriff's  de- 
partment during  the  year  1944*? 

A.     Yes,  sir,  I  was. 

Q.  What  kind  of  work  were  you  doing  there  at 
that  time? 

A.  I  was  senior  clerk  in  charge  of  the  depart- 
ment on  that  shift,  and  I  booked  prisoners  part  of 
the  time. 

Q.  Did  you  have  occasion  to  book  the  prisoner 
Allen  Smiley?  [82] 

A.    Yes,  sir,  I  did. 

Q.     Do  you  see  him  here  in  the  courtroom? 

A.     Yes,  sir. 

Q.     Which  person  is  he  ?  A.     Pardon  ? 

Q.     Which  man  is  he  ? 

A.  The  last  man  at  the  table  sitting  there  (in- 
dicating). 

Q.  You  indicate  the  gray-haired  man  at  the  end 
of  the  defense  table?  A.     Yes,  sir. 

Q.  What  did  you  do  when  you  took  some  part 
in  the  booking  of  that  prisoner  at  that  time? 

A.  The  first  thing  when  he  was  brought  in,  I 
filled  out  the  upper  part  of  the  booking  slip  so  that 
the  arresting  officer  could  put  on  his  signature,  and 
then  he  could  go. 
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Q.     Did  Mr.  Siu  bring  the  prisoner  to  you? 

A.    Yes,  sir,  he  did. 

Q.  And  then,  after  you  had  filled  in  the  first 
part  of  the  booking  record,  Mr.  Siu  went  away,  is 
that  your  testimony  ?  A.     Yes,  sir. 

Q.     After  that  did  you  talk  to  the  prisoner  ? 

A.  Yes,  sir,  when  we  started  booking  them,  I 
booked  this  prisoner. 

Q.  You  have  before  you  Exhibit  5  for  identifica- 
tion, and  you  are  holding  it  in  your  hand ;  will  you 
look  at  it  and  [83]  see  if  there  is  some  part  of  that 
that  you  filled  in  while  the  prisoner  Smiley  was 
there  in  your  presence  ? 

A.     I  filled  in  all  of  that  while  he  was  there. 

Q.  Did  you  ask  him  any  questions  before  you 
filled  in  any  part  of  that  ? 

A.  We  asked  him  each  and  eveiy  question  for 
each  compartment  on  each  line,  and  fill  in  the  in- 
formation that  the  prisoner  gives  to  us  at  that 
time. 

Q.  There  appears  upon  Exhibit  5,  for  identifi- 
cation, the  printed  words  ''Birthplace  City  State,'' 
and  then  the  typewritten  words  "New  York,  N. 
Y.";  who  put  that  on  Exhibit  5,  for  identification? 

A.     I  put  that  on  there. 

Q.     Where  did  you  get  that  information? 

A.  We  get  that  information  from  the  answer 
the  prisoner  gives  to  us  when  we  ask  the  question, 
"Where  were  you  born?" 

Q.     And  then  there   appears   the   printed   word 


United  States  of  America  123 

(Testimony  of  Milton  S.  Hopkins.) 

**Age"  and  the  tj^pewritten  figures  ''37";  did  you 

put  that  on  there  ?  A.     I  did. 

Q.     Where  did  you  get  that  information? 

A.     By  asking  the  prisoner,  as  we  always  do. 

Q.  Then  there  appears  down  a  little  farther, 
"Lived  in  City  County  State,"  and  it  is  typewrit- 
ten after  those  printed  words,  "17  years";  did  you 
put  that  typewritten  portion  on  there?  [84] 

A.     Yes,  sir,  I  did. 

Q.  And  from  whom  did  you  get  that  informa- 
tion? A.     From  the  prisoner  himself. 

Q.     By  "the  prisoner,"  whom  do  you  mean? 

A.     I  mean  Allen  Smiley. 

Q.  Is  that  true,  also,  of  the  next  answer  in 
the  line,  that  is  to  say,  the  question,  "U.  S.  Citi- 
zen," and  the  answer,  "Yes""^ 

A.  That  is  correct.  Puring  the  last  15  years 
of  so  that  I  was  booking  prisoners  there,  I  asked 
that  question  of  each  prisoner  deliberately  and  pos- 
itively, because  I  helped  a  neighbor  get  citizen- 
ship, and  I  knew  a  man  who  was  American,  went 
to  Canada,  renounced  his  citizenship,  and  later  on 
he  came  back  thereafter 

Mr.  Christensen:  Just  a  moment,  Mr.  Witness. 
I  think  that  is  not  responsive,  and  I  move  to  strike 
'^nt  the  latter  portion  of  his  answer. 

The  Court:     It  may  be  stricken. 

Q.  (By  Mr.  Tolin)  :  What  did  you  do  with  that 
Exhibit  5,  for  identification,  after  you  had  filled  in 
those  things? 
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A.  Then  we  have  a  prisoner  sign  the  booking 
slip. 

Q.     I  didn't  note  his  signature  on  that  one. 

A.     It  is  on  the  lower  half. 

Q.     Will  you  show  me  where  it  is  ? 

A.  No.  This  is  the  upper  half.  This  is  torn  off, 
you  see.  One  part  goes  to  the  prisoner,  one  part 
goes  to  various  different  places,  the  department  of 
property,  the  original  part  goes  one  place,  and  dif- 
ferent parts  of  the  slip  go  different  places. 

Q.  What  was  the  nature  of  the  part  that  was 
torn  off  and  given  to  him? 

Mr.  Christensen:  Just  a  moment.  That  is  not 
the  best 

The  Witness:     The  part 

Mr.  Christensen:  Just  a  moment,  Mr.  Witness. 
When  I  am  talking  you  are  not  supposed  to  con- 
tinue. 

I  suggest  that  is  not  the  best  evidence.  Let's  have 
whatever  it  is  he  is  talking  about. 

Mr.  Tolin:  I  am  not  asking  him  for  the  text  of 
it;  I  am  just  asking  him  the  nature  of  it. 

The  Court :  Was  it  a  duplicate  of  what  you  have 
in  your  hand? 

The  Witness:  It  was  the  original  signed,  anc| 
this  is 

The  Court:  No.  I  say,  was  it  a  duplicate  of 
what  you  have  in  your  hand? 

The  Witness :     No.  Just  the  bottom  half. 

Mr.  Tolin :     May  I  ask  another  question  ? 
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Q.  (By  Mr.  Tolin)  :  Is  it  a  matter  on  a  differ- 
ent subject  entirely  than  what  appears  upon  the 
part  that  you  now  hold  in  your  hand? 

A.     Yes,  it  covers  the  property  only.  [86] 

Q.  And  was  that  given  to  Mr.  Smiley  in  this 
case? 

A.     Yes.    The  yellow  slip  was,  yes,  sir. 

Q.  The  part  that  was  below  this  that  now  con- 
stitutes Exhibit  5?  A.     Yes. 

Q.  Did  he  at  any  time  during  his  conversations 
with  you  at  that  time,  either  in  the  presence  of  J.  E. 
Siu,  the  other  deputy,  or  after  Mr.  Siu  had  left,  say 
anything  to  you  about  his  being  or  having  been  a 
citizen  of  any  nation  other  than  the  United  States'? 

A.     No,  sir. 

Mr.  Tolin:  I  have  completed  the  direct  examina- 
tion. 

Cross-Examination 

By  Mr.  Christensen: 

Q.  You  say  you  have  been  doing  this  work  for 
the  sheriff's  office  for  about  15  years,  booking  prison- 
ers in  the  county  jail? 

A.     I  have  been  28  years. 

Q.  And  so  in  the  course  of  that  period  of  time 
you  have  booked  thousands  of  prisoners? 

A.     Many  thousands  of  prisoners. 

Q.  And  you  have  booked  many  thousands,  as 
a  matter  of  fact,  since  the  25th  of  May,  1944,  isn't 
that  right?  A.     I  booked  many  since  then. 
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Q.     And  met  thousands?  [87] 

A.     Well,  several  thousands  since  that  time. 

Q.  And  you  say  now  that  you  have  an  independ- 
ent recollection  that  way  back  on  May  25,  1944,  you 
remember  actually  talking  to  Mr.  Smiley?  Answer 
that  question. 

A.  If  there  is  any  doubt  as  to  the  identity  his 
fingerprints  on  the  slip  you  hold  in  your  hand  will 
match  the  ones  he  has  on  his  fingers. 

Q.  I  am  not  asking  you  that  at  all.  I  am  asking 
you  whether  or  not  you  will  now  say  to  this  jury 
that  you  have  an  independent  recollection  that  on 
May  25,  1944,  you  had  a  talk  with  Mr.  Smiley  and 
interrogated  him  and  asked  him  certain  questions. 

A.     If  I  had 

Q.     Now,  just  a  moment 


A.     If  I  had  I  would  not  have  recognized 

Q.     Do  you  understand  the  question? 

A.  I  would  not  have  recognized  a  man  among 
those  thousands,  but  I  know  my  signature,  I  know 
my  booking  and  his  fingerprints  will  connect  him 
with  the  prisoner  there. 

Q.  Then,  as  a  matter  of  fact,  as  you  sit  on  the 
witness  stand  now  you  do  not  have  any  personal  in- 
dependent recollection  that  you  asked  the  questions 
that  you  testified  to  here  and  that  he  gave  those 
answers  and  you  only  say  he  did  that  because  it  is 
a  matter  of  your  practice? 

A.  I  recognize  him  because  of  the  fact  that  at  the 
other  time,  the  other  man  was  booked,  Mr.  George 
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Murray  wanted  to  book  the  other  man  because  of 

the  greater  publicity  and  I  booked  him. 

Q.     Well,  now,  will  you  read  the  question,  Mr. 
Reporter. 

(Question  read  as  follows: 
("Q.     Then,  as  a  matter  of  fact,  as  you  sit 
on  the  witness  stand  now  you  do  not  have  any 
personal    independent    recollection    that    you 
asked  the  questions  that  you  testified  to  here 
and  that  he  gave  those  answers  and  you  only 
say  he  did  that  because  it  is  a  matter  of  your 
practice  *?") 
Q.     (By  Mr.  Christensen) :    Will  you  answer  that 
yes  or  no  ?  A.     Will  you  read  it  again  1 

(Question  reread.) 
Q.     Can  you  answer  that  question? 
A.     I  remember  booking  him  because  of  George 
Murray  booking  Bugsy  Siegel  next  to  him. 
Q.     Will  you  answer  the  question? 
Mr.  Tolin:     He  is  answering  it. 
Mr.   Christensen:     He  says  recalls  booking  him 
but  that  is  not  my  question,  your  Honor. 
The  Court:    All  right,  reread  the  question. 
(Question  read  as  follows: 
C'Q.     Then,  as  a  matter  of  fact,  as  you  sit 
on  [89]  the  witness  stand  now  you  do  not  have 
any  personal  independent  recollection  that  you 
asked  the  questions  that  you  testified  to  here 
and  that  he  gave  those  answers  and  you  only 
say  he  did  that  because  it  is  a  matter  of  your 
practice?") 
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The  Witness:  No,  but  I  do  remember  booking 
him  because  all  of  the  photographers  and  the  rest 
of  us  were  there. 

Q.  (By  Mr.  Christensen)  :  Then  I  will  ask  you 
this  question:  So,  as  you  sit  on  this  witness  stand 
you  now  say  that  you  have  an  independent  recollec- 
tion that  you  asked  the  specific  questions  appearing 
on  Plaintiff's  Exhibit  5  for  identification  and  also 
that  you  remember  that  he  gave  the  particular  an- 
swers that  are  w^ritten  on  that  particular  exhibit? 

A.  I  do  remember  that  I  asked  those  questions 
and  I  put  down  the  answers  that  was  given  to  me. 

Q.  Then  you  remember  that  instance  in  the  many 
thousands  of  instances  that  you  have  had? 

A.  Only  a  few  of  them  stand  out  and  those  are 
those  that  had  the  greatest  publicity  at  the  time. 
I  was  going  to  start  booking  Bugsy  Siegel  but 
George  Murray  wanted  to  book  him  first  because 
of  the  publicity  there. 

Q.  Just  a  moment.  I  move  to  strike  out  the 
voluntary  statements  of  this  witness,  your  Honor, 
as  not  responsive. 

The  Court:  He  is  stating  the  reason  why  re- 
members. 

Q.  (By  Mr.  Christensen)  :  Well,  let  me  ask  you 
if  you  [90]  have  ever  seen  this  Exhibit  4  before. 

A.     Which  one  is  Exhibit  4  ? 

Q.     Right  here.    I  am  showing  it  to  you. 

A.     (No  answer.) 

Q.     You  have  seen  that  before,  have  you  not? 
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A.     Yes,  I  have  seen  this  before.  [91] 

Q.  Did  you  see  that  at  the  time  you  were  book- 
ing him*? 

A.  Well,  there  are  so  many  I  have  in  there  I 
cannot  say  definitely  that  I  have  seen  this  particular 
one.  I  have  seen  so  many  but 

Q.  On  this  particular  No.  4  you  can't  have  any 
independent  recollection  of  seeing  that? 

A.  Well,  it  is  very  familiar  to  me  but  I  would 
not  say  definitely  because  there  have  been  so  many. 

Q.  Is  it  familiar  to  you  because  of  the  fact  it 
is  the  practice  of  the  arresting  officer  when  he 
brings  the  prisoner  in  to  then  hand  you  this  pre- 
liminary arrest  booking  slip  that  he  has  made*? 

A.     Yes,  sir,  he  does. 

Q.  And  so  as  a  matter  of  practice  you  will  then 
say  that  you  saw  this  at  the  time  Mr.  Siegel  and 
Mr.  Smiley  were  before  you? 

A.  In  that  part  I  just  merely  take — have  the 
charge  to  sign  up — sign  up  for  the  charge  and  let 
the  officer  go. 

Q.  I  see.  So  when  Mr.  Siu  brought  Mr.  Smiley 
in  he  at  that  time  handed  you  Exhibit  4,  isn't  that 
correct  % 

A.     It  is  quite  likely  that  he  did. 

Q.  Isn't  it  the  practice  for  him  to  hand  it  to 
you  ?  A.     It  is. 

Q.  But  you  have  no  independent  recollection 
that  he  did  hand  it  to  you  ?  [92] 

A.     On  that  particular  one,  no. 
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Q.     You  don't?  A.     No,  sir. 

Q.  So  when  this  is  handed  to  you  you  then  have 
that  before  you  at  the  time  you  make  out  Exhibit 
5,  is  that  right? 

A.  Only  the  top  part.  When  the  officer  leaves  he 
takes  that  with  him  and  we  see  that  no  more  when 
we  book  the  prisoner,  and  the  prisoner  stands  be- 
fore us  when  we  start  it  and  we  do  not  have  that — 
we  have  nothing  pertaining  to  that. 

Mr.  Tolin :  May  the  record  show  that  the  witness 
said,  when  he  said:  "We  do  not  have  that,"  he 
placed  his  hand  on  Exhibit  4. 

Q.  (By  Mr.  Christensen)  :  Well,  what  you 
mean  to  say  is  that  when  the  prisoner  is  brought 
in,  the  first  thing  the  officer  does  is  to  hand  you 
Exhibit  5,  is  that  right? 

A.  Not  always.  He  will  sometimes  take  it  and 
lay  it  beside  him  and  fill  out  the  slip  but,  in  most 
cases,  we  slip  this  in  the  typewriter  and  we  would 
have  that  there  or  sometimes  just  the  charge.  He 
might  hold  that  in  his  hand.  We  might  not  have — 
we  might  not  have  contact  with  that  at  all. 

Q.     And  isn't  it  also 

Mr.  Tolin:  May  the  record  show  that  whenever 
the  witness  said 

Mr.  Christensen :     He  was  referring  to  Exhibit  4. 

Mr.  Tolin :     He  had  Exhibit  4  in  his  hand. 

Mr.  Christensen:     Yes,  Exhibit  4. 
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Q.  And  oftentimes  you  will  take  this  slip,  isn't 
it  true,  and  put  it  in  your  typewriter  and  have — 
that  is  Exhibit  5 

A.     We  never  have  that  there  at  the  time. 

Q.     and  you  will  have  Exhibit  4  before  you? 

A.  No,  sir;  we  never  have  that  when  we  are 
booking  the  prisoner. 

Q.     You  always  give  it  back  to  him,  do  you? 

A.  The  arresting  officer  takes  that  part  and  then 
he  sometimes  leaves  some  other  things,  once  in  a 
great  while,  but  w^e  never  used  that  at  all  for  book- 
ing the  prisoner.  We  get  the  information  we  put 
there  directly  from  the  prisoner  by  asking  him  the 
question. 

Q.  But  when  he  brings  them  in  the  first  docu- 
ment you  will  see  will  be  Exhibit  4,  isn't  that  right? 

A.     Not  always.  We  may  never  see  that. 

Q.     I  see. 

A.  The  officer  may  just  fill  in  the  charge  and 
where  he  was  arrested  and  sign  his  name. 

Q.  Well,  have  you  any  recollection  whether  you 
saw  Exhibit  4  for  identification?  A.     No,  sir. 

Q.     At  all?  [94] 

A.     No,  sir,  I  don't  recollect  that  I  did  see  that. 

Q.  But  you  do  have  a  definite  recollection  that 
you  saw  Exhibit  5?  A.     I  do. 

Q.  That  you  filled  that  out  and  had  Mr.  Siu 
sign  it  and  then  you  asked  the  questions  and  the 
answers  were  given  as  below?  Do  you  remember 
that?  A.     (No  answer.) 
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Q.  Now  then,  have  you  any  independent  recol- 
lection as  to  the  upper  portion — we  will  eliminate 
the  lower  portion  on  Exhibit  5,  speaking  with  refer- 
ence to  the  upper  portion  which  contains  Mr.  Siu's 
signature.  Do  you  recollect  from  where  you  got 
that  information? 

A.  The  officer  bringing  the  prisoner  in  gives  us 
the  charge  and  where  he  was  arrested. 

Q.  Does  he  give  it  to  you  orally  or  off  of  Exhibit 
4  for  identification? 

A.     Sometimes  one  way  and  sometimes  the  other. 

Q.  Well,  do  you  recall  now  whether  or  not  you 
may  not  have  gotten  it  off  of  Exhibit  4  for  identi- 
fication ? 

A.     I  don't  even  know  if  I  saw  that  at  all. 

Q.  You  don't  know\  Bo  in  this  instance  you 
don't  know  how  j^ou  got  it? 

A.     This  information — all  there  is  here 

Q.  Never  mind  that.  Do  you  know  how  you  got 
that  [95]  information,  whether  you  got  it  direct 
from  Mr.  Siu,  the  prisoner,  or  off  of  Exhibit  4? 

A.  We  never  get  it  from  the  prisoner.  Either 
got  it  from  Mr.  Siu  or  from  the  slip  and  the  prob- 
ability is  that 

Mr.  Tolin:  Does  that  question  refer  to  the  top 
portion  ? 

Mr.  Christensen:  That  is  all.  Yes,  the  top  por- 
tion of  Exhibit  5. 

Mr.  Tolin:     That  portion  above  the  signature? 

Mr.   Christensen:     That  is  right. 
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Mr.  Tolin:     Of  Mr.  Siu? 

Mr.  Christensen :     That  is  right. 

Mr.  Tolin:  Have  you  completed  your  examina- 
tion? 

Mr.   Christensen:     Yes,  I  am  through. 

Redirect  Examination 

By  Mr.  Tolin: 

Q.  Is  this  Exhibit  5  for  identification  a  record 
that  is  kept  by  the  Sheriff's  Office  in  the  regular 
and  ordinary  course  of  its  business? 

A.     Yes,  sir. 

Q.  And  acted  upon  by  it  in  whatever  business 
it  has  concerning  the  prisoner?  A.     Yes,  sir. 

Q.  And  is  it  required  or  was  it  required  at  the 
time  that  you  made  it  out  to  be  preserved  and  kept 
as  a  record?  A.     Yes,   sir.    [96] 

Mr.  Tolin:  Thank  you.  May  this  witness  be 
excused  ? 

Mr.  Christensen:     No,  just  a  question  or  two. 

Recross-Examination 

By  Mr.  Christensen: 

Q.  When  you  say  "required,"  from  whom  did 
you  get  instructions  to  use  that  particular  form? 

A.     That  form  has  been  in  use  for  several  years. 

Q.  It  is  some  form  that  was  developed  over 
there  and  it  was  in  your  office  and  you  used  it  under 
directions  that  you  should  use  it? 

A.     Yes,  sir;  it  is  the  customary  procedure. 
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Q.     When  you  say  it  was  required,  you  didn't 

examine  or  ascertain  under  the  law  whether  you 

were  entitled  to  even  ask  those  questions,  did  you? 

A.     When  the  Sheriff's  Department  operates  it 

operates  under  the  law. 

Q.  Will  you  answer  my  question,  please?  What 
was  his  answer? 

(Answer  read.) 
Mr.  Christensen:     Will  you  read  the  question? 
(Question  read,  as  follows: 
("Q.     When  you  say  it  was  required,  you 
didn't   examine    or    ascertain   under    the    law 
whether  you  were  entitled  to  even  ask  those 
questions,  did  you?") 
The  Witness :     We  do.  [97] 

Q.  (By  Mr.  Christensen)  :  Can  you  answer  that 
question  yes  or  no.  A.     We  operate  by  law. 

Q.  I  appreciate  that,  but  that  isn't  my  question. 
You  say  it  was  required  so  I  am  asking  you  a 
simple   question. 

Will  you  please  read  the  question  again,  Mr. 
Reporter? 

(Question  read.) 
The  Court:     Was  it  required  by  a  superior  of- 
ficer of  yours? 

The  Witness:  The  Sheriff  himself  supervised 
the  forming  of  that  form  that  we  use  there. 

Q.  (By  Mr.  Christensen)  :  In  other  words,  you 
found  a  form  in  your  office  and  you  were  told  to 
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use  that  form  in  booking  prisoners  and  that  is  what 

you  did,  was  use  that  form? 

A.     That  is  correct. 

Q.  Now,  on  this  particular  occasion  when  Mr. 
Smiley  was  brought  in  were  there  a  lot  of  persons 
around  at  the  time  in  addition  to  Mr.  Siu  and  Mr. 
Smiley"?  A.     There  were. 

Q.     A  lot  of  photographers'? 

A.     Yes,  quite  a  bit  of  commotion  going  on. 

Q.     Quite  a  number  of  photographers'? 

A.     (No  answer.) 

Q.     Is  that  right  *?  [98]  A.     (No  answer.) 

Q.  I  say  quite  a  number  of  photographers  were 
present  at  the  time*? 

A.  I  don't  know  how  many  there  were  but  I 
know  there  were  flashlight  bulbs  going  off  in  there. 

Q.     There  were  more  than  one? 

A.     I  was  under  the  impression  that  there  were. 

Q.     A  number  of  newspaper  men  there"? 

A.     Yes. 

Q.  For  instance,  all  together,  how  many  were 
there  at  the  time,  in  addition  to  Mr.  Siu  and  Mr. 
Smiley  and  those  from  the  Sheriff's  office? 

A.     I   do  not  recall. 

Q.     Would  you  say  it  was  five'? 

A.     I  wouldn't  say. 

Q.     Ten?  A.     I  would  not  say. 

Q.     Twenty?  A.     I  would  not  say. 

Q.     Can  you  give  us  the  names  of  any  of  the 
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newspaper  men  or  photographers  who  were  there  ^ 

A.     No,  sir. 

Mr.   Christensen:     That  is  all. 

Mr.  Tolin:     Now  may  the  witness  be  excused? 

The  Court:    Yes. 

Mr.  Tolin:     Thank  you,  sir. 
(Witness  excused.) 

Mr.  Tolin:  I  offer  in  evidence  5,  for  identifica- 
tion. 

The  Court:     Is  there  any  objection? 

Mr.  Christensen:  Yes,  the  objection  that  it 
is  irrelevant  [100]  and  immaterial,  your  Honor. 

The  Court:     It  may  be  received. 

The  Clerk:     Exhibit  5  marked  in  evidence. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  No.  5  and  was  received  in 
evidence.) 

Mr.  Tolin:  May  I  pass  it  to  the  jury?  And,  be- 
cause counsel  for  the  defendant  used  No.  4  in  his 
examination  respecting  it,  I  would  like  to  pass  4 
also. 

Mr.  Christensen:  I  think  that  is  in  evidence, 
No.  4? 

Mr.  Tolin:     Yes. 

I  call  Mr.   Hood. 

RICHARD  B.  HOOD 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified   as   follows: 
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The  Clerk:     Your  full  name,  please? 
The  Witness:     Richard  B.  Hood. 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Hood,  what  is  your  occupation? 

A.  I  am  special  agent  in  charge  of  the  Los  An- 
geles office  of  the  Federal  Bureau  of  Investigation. 

Q.     How  long  have  you  been  so  employed? 

A.     Over  nine  years. 

Q.  Were  you  with  the  Bureau  prior  to  that 
time?  A.     Yes,  sir.  [101] 

Q.  Are  you  familiar  with  the  use  that  the  Fed- 
eral Bureau  of  Investigation  makes  of  identifica- 
tion material  and  information  taken  from  prisoners 
in  various  police  stations,  sheriffs'  offices,  and  the 
like?  A.     Generall}^,   yes. 

Q.     Will  you  tell  us  what  that  use  is? 

Mr.  Christensen:     Just  a  moment,  Mr.  Hood. 

To  that,  I  object,  your  Honor.  It  is  irrelevant 
and  immaterial,  whether  they  make  use  of  that  or 
they  make  use  of  Gallup  polls,  or  what  they  may 
do.  The  question  is  in  this  case  whether  or  not  he 
affirmatively  made  a  representation  of  citizenship 
that  defrauded  someone,  intentionally,  falsely,  to 
someone.  They  may  gather  their  information  from 
high  and  wide,  your  Honor,  and  that  will  not 
show  materiality  in  this  case.  It  must  grow  out  of 
the  very  essence  of  the  thing  that  was  being  inquired 
into  at  that  time,  and  not  because  of  collateral 
reasons.  It  is  wholly  irrelevant  and  immaterial, 
your  Honor. 
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The  Court:     He  may  answer. 

The  Witness:  From  the  information  obtained 
on  criminal  fingerprint  cards  submitted  to  the  Bu- 
reau by  various  law-enforcement  agencies,  we  may 
from  time  to  time  prepare  identification  orders,  we 
may  on  direct  inquiry  from  a  law-enforcement 
agency  furnish  them  complete  or  summary  bits  of 
information  from  those  identification  cards  if  they 
ask  it.  [102]  We  use  it  ourselves  for  seeking  the 
apprehension  of  fugitives  and  others  whom  we  have 
process  out  for  or  wish  to  locate. 

Q.  (By  Mr.  Tolin)  :  Is  the  information  regard- 
ing the  nationality  or  citizenship  of  a  subject  who 
is  reported  on  one  of  those  cards  used  by  your 
Bureau  in  the  way  in  w^hich  you  have  described? 

Mr.  Christensen:  Just  a  moment.  I  make  the 
same  objection,  your  Honor,  and  also  the  further 
objection  that  it  is  highly  prejudicial. 

The  Court:     It  is  what? 

Mr.    Christensen:     Highly   prejudicial. 

The  Court:     He  may  answer. 

The  Witness :  It  might  well  be  in  some  instances. 
It  is  a  pertinent  part  of  the  identification  record, 
the  same  as  a  man's  age  or  his  height  or  his  weight. 
Frequently  it  would  be  of  tremendous  value  to 
an  investigating  officer  if  he  had  that  information. 
That  is  why  it  is  on  there. 

Q.  (By  Mr.  Tolin)  :  Is  there  any  central  place 
in  the  United  States  that  you  know  of  where 
identification  material  concerning  persons  suspected 
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of  crime,  arrestees,  and  persons  prosecuted,  is  kept  % 

Mr.  Christensen :  The  same  objection,  your 
Honor. 

The  Court:     He  may  answer. 

The  Witness:  The  Bureau  maintains  those  rec- 
ords in  Washington,  D.C.,  in  its  Identification 
Division.  [103] 

Q.  (By  Mr.  Tolin)  :  By  the  "Bureau"  do  you 
mean  the  Federal  Bureau  of  Investigation'? 

A.     Federal  Bureau  of  Investigation. 

Q.  Is  the  Immigration  and  Naturalization  Serv- 
ice of  the  United  States  a  division  of  the  Federal 
Bureau  of  Investigation? 

A.  No.  It  is  a  separate  department — division  of 
the  Department  of  Justice. 

Q.  Do  you  supply  the  Immigration  and  Natur- 
alization Service  of  the  United  States  with  infor- 
mation which  you  receive  from — well,  in  the  manner 
that  you  have  testified  to? 

A.     Those  files  are  available  to  them  at  any  time. 

Q.  Do  you  ever  determine,  that  is,  does  the 
Federal  Bureau  of  Investigation  ever  determine,  on 
its  own  motion  or  pursuant  to  law  or  regulation,  to 
refer  information  con-cerning  an  arrestee  to  the 
Federal  Bureau  of  Investigation?  I  mean  to  the 
Immigration  and  Naturalization  Service. 

A.  At  any  time  in  connection  with  our  cases, 
when  an  alien  receives  a  sentence  in  court,  the 
Immigration  Service  is  automatically  advised  of 
that  fact. 
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Q.     By  your  department  ■? 

A.     By  our  department. 

Mr.  Christensen:  Just  a  moment.  May  I  have 
the  same  objection  without  renewing  it? 

The  Court:    Yes.  [104] 

Mr.  Christensen:  At  this  time  I  will  make  a 
motion  to  strike.  Or  may  it  appear  as  if  the  objec- 
tion was  made  before  the  answer? 

The  Court:  To  all  of  the  testimony  of  the  wit- 
ness. 

Q.  (By  Mr.  Tolin)  :  In  determining  whether  to 
make  a  referral  to  the  Immigration  and  Naturaliza- 
tion Service,  do  you  use  the  identification  material 
respecting  which  you  have  testified? 

A.  Frequently  it  is  necessary,  in  view  of  simi- 
larity of  names  and  other  reasons,  to  give  the  com- 
plete summary  on  the  identification  card,  on  the 
fingerprint  card. 

Mr.  Tolin:  I  have  completed  the  direct  examina- 
tion. 

Cross-Examination 

By  Mr.   Christensen : 

Q.  Mr.  Hood,  the  Immigration  Service,  that  is, 
the  Naturalization  and  Immigration  Service,  they 
likewise  keep  identification  records  that  are  avail- 
able, then,  to  your  department? 

A.  Not  on  just  fingerprint  cards,  sir.  That  is 
maintained — the  sole  one  is  maintained  by  the 
F.B.I.    They  have  their  own  immigration  records. 
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Q.     Yes,  and  those  are  available  to  you? 

A.     Yes,  sir. 

Q.  In  other  words,  in  the  instance,  hypotheti- 
cally,  if  you  are  interested  in  ascertaining  whether 
there  was  any  [105]  proceeding  pending  against 
Mr.  Smiley,  say,  in  that  department,  why,  then, 
those  records  would  be  available  to  you? 

A.     Yes,  sir. 

Q.  And  if  you  were  interested  in  ascertaining 
whether  he  was  an  alien,  or  not,  you  could  go  to 
those  records  and  see  if  there  was  anything  there? 

A.  We  would  probably  check  their  records,  yes, 
sir. 

Q.  You  would  also,  would  you  not,  make  a  check 
of  registrations  of  aliens,  such  as  indicated  by 
Exhibit  1?    Are  you  familiar  with  this  form? 

A.     No,  sir,  I  am  not. 

Q.     I  thought  maybe  you  were. 

A.  I  haven't  seen  this  particular  form.  We 
would  check  every  record  possible  that  we  could 
locate  at  any  source  for  bearing  on  the  matter. 

Q.  If  you  were  at  all  interested  from  an  alien 
standpoint,  you  would  check  your  own  United  States 
Government  records  first,  wouldn't  you? 

A.  Yes,  we  would  check  our  own  F.B.I,  records 
first,  we  would  start  there. 

Q.  And  if  you  were  interested  in  alienage  you 
would  do  that  with  your  own  Immigration  and 
Naturalization  Service  department? 


142  Allen  Smiley  vs. 

(Testimony  of  Richard  B.  Hood.) 

A.  Their  law-enforcement  agencies,  every  source 
that  we  could  contact.  [106] 

Q.  Did  you  at  any  time  have  occasion  to  ascer- 
tain whether  or  not  Mr.  Smiley  was  an  alien?  Did 
you  ever  make  such  an  investigation? 

A.     Not  personally,  no,  sir. 

Q.  Was  your  department  ever  interested  in  do- 
ing so?  A.     Yes,  sir. 

Q.     When  was  that? 

A.     I  do  not  know  the  exact  date,  sir. 

Q.     Was  that  back  along  in  '44  and  '45? 

A.     Approximately,  yes,  sir. 

Q.  At  or  about  that  time  did  you  ascertain  from 
the  immigration  records  that  Mr.  Smiley  had  been 
before  the  department  and  had  been  sworn  and 
testified  there  as  to  his  being  a  Canadian  citizen, 
and  that  he  was  born  in  Russia? 

A.     I  personally  have  no  knowledge  of  it. 

Q.  I  mean  your  department,  did  it  make  such 
an   investigation  ? 

A.     I  don't  know  what  they  found,  sir. 

Q.  And  assuming,  if  they  did  find  that  and  he 
at  that  time  under  oath  testified  as  to  his  alienage, 
of  course  you  wouldn't  be  interested  in  any  police 
records  when  you  once  obtained  those  records  from 
that  source,  from  your  own  official  source,  isn't 
that  right? 

Mr.  Tolin:  That  is  objected  to  as  argumenta- 
tive. 
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The  Court :     That  is  purely  argumentative.  [107] 
Mr.  Christensen:     That  is  all. 
Mr.  Tolin:     May  Mr.  Hood  be  excused? 
The  Court:     Yes. 
Mr.  Tolin:     Thank  you,  Mr.  Hood. 

(Witness  excused.) 
Mr.  Tolin:     Mr.  Cunningham. 

FRANK  H.  CUNNINGHAM 

recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  further  as  follows: 

Further  Direct  Examination 

By  Mr.  Tolin: 

Q.  Mr.  Cunningham,  you  were  sworn  yesterday, 
but  I  overlooked  one  phase  of  inquiry  with  you. 

You  are  an  executive  in  the  Record  and  Identifi- 
cation Bureau  of  the  Los  Angeles  Police  Depart- 
ment, is  that  correct?  A.     I  am. 

Q.  Are  you  familiar  with  the  regulations  under 
which  that  department  operates? 

A.     Reasonably  so. 

Q.  Does  that  department,  when  a  person  who 
is  arrested  gives  information  that  he  is  not  a  citizen 
of  the  United  States,  does  your  bureau  refer  that 
information  on  to  any  agency  of  the  United 
States 

Mr.  Christensen:  Just  a  moment.  That  is  ob- 
jected to.  [108] 
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Q.     (By  Mr.  Tolin) :     other  than  the  P.B.I.  ? 

I  am  not  interested  in  that  referral. 

Mr.  Christensen:  That  is  objected  to  as  irrele- 
vant and  immaterial  and  for  all  the  reasons  as- 
cribed to  the  testimony  of  Mr.  Hood. 

The  Court:     He  may  answer. 

The  Witness:  Yes,  we  do,  Mr.  Tolin.  If  it  is 
brought  to  our  attention  in  the  arrest  report  that 
the  man  is  an  alien  or  illegal  entry,  if  some  infor- 
mation comes  to  our  attention  that  way,  we  call  up 
the  Department  of  Immigration.  I  believe  Mr. 
Pendergast  and  Mr.  Cole  or  Mr.  Nelson  are  the 
men  we  generally  contact. 

Q.  (By  Mr.  Tolin)  :  And  you  give  them  that 
information?  A.     Yes,  we  do. 

Mr.  Tolin:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Christensen: 

Q.  In  the  instance  of  Mr.  Smiley  here,  did  you 
advise  the  Naturalization  and  Immigration  Service, 
Mr.  Pendergast  or  anyone  else? 

A.     I  didn't,  no. 

Q.  Did  your  department  seek  any  information 
from  that  Naturalization  and  Immigration  Service? 

A.     Concerning  Mr.  Smiley? 

Q.     Yes.  [109] 

A.     I  have  no  knowledge  of  that. 

Q.  When  you  talk  about  information,  you  will 
advise  the  Federal  Bureau  of  Investigation  about 
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fingerprints,    and   even   the    State    department,    of 
arrests  and  the  nature  of  the  offense,  and  so  forth? 

A.  That  is  automatic,  we  send  our  fingerprint 
cards  to  Sacramento  and  Washington. 

Q.  And  along  with  those  cards  there  will  be  a 
lot  of  detail  and  information  that  you  may  have 
picked  ujD  here,  there,  and  yon,  isn't  that  correct? 

A.  Only  the  specific  charge  for  which  he  was 
arrested  at  that  time. 

Q.  In  your  booking  and  so  forth,  you,  of  course, 
are  interested  in  a  lot  of  statistical  information 
for  purely  police  purposes,  isn't  that  right? 

A.     I  didn't  understand  the  question. 

Mr.   Christensen:     Read  it,  please. 

(The  question  was  read  by  the  reporter.) 

The  Witness:     That   is   right,   yes. 

Q.  (By  Mr.  Christensen)  :  That  information 
that  you  seek,  such  as  the  address  and  alienage, 
marriage,  or  otherwise,  is  information  that  hasn't 
anything  to  do  with  the  charge  itself  upon  which 
the  prisoner  is  being  held? 

Mr.  Tolin:  Objected  to  as  calling  for  a  conclu- 
sion of  the  witness,  calling  for  his  opinion  upon 
thousands  of  records,  [110]  and  also  calling  for 
the  opinion  of  a  man  in  a  record  and  identification 
department 

Mr.  Christensen :  I  am  inclined  to  think  you  are 
right.    I  will  withdraw  the  question. 

That  is  all. 

Mr.   Tolin:     Just  one  other  question. 
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Redirect  Examination 

By  Mr.  Tolin: 

Q.  Was  this  practice  of  referral  to  the  Immigra- 
tion Service  enforced  during  the  years  1944,  '45, 
'46,  and  '47?  A.    Yes,  sir,  it  was. 

Mr.  Tolin:     Thank  you.    That  is  all. 

May  this  witness  be  excused? 

The  Court:     Yes. 

(Witness  excused.) 

Mr.  Tolin:     Mr.  Dunn. 

PERLEY  B.  DUNN 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness:     Perley  B.  Dunn. 

Direct  Examination 
By  Mr.  Tolin: 

Q.     Mr.  Dunn,  what  is  your  occupation? 

A.  Investigator  of  the  Immigration  and  Natur- 
alization [111]  Service,  Los  Angeles. 

Q.     How  long  have  you  been  so  employed  ? 

A.     January  22,  1930. 

Q.     Do  you  know  the  defendant,  Allen  Smiley? 

A.     I  do,  yes. 

Q.  Did  you  have  occasion  to  take  his  finger- 
prints? A.     I  did,  yes,  sir. 
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Q.  I  place  before  you  Exhibits  1  and  2,  for 
identification.  Let's  look  at  1  first.  I  feel  we  had 
better  look  at  2  first. 

Mr.  Christensen:  If  you  are  using  them  for 
foundational  purposes,  we  might  shorten  it.  I  mean 
if  that  is  your  object. 

Mr.  Tolin:  Yes,  it  is.  I  was  going  to  lay  the 
foundation  for  the  introduction  of  this  application 
for  registry  as  an  alien,  and  the  alien  registration 
form  into  evidence. 

Mr.  Christensen:  Let  me  see  them.  I  may  save 
you  the  trouble. 

We  will  stipulate  on  Exhibit  1,  for  identification, 
it  contains  the  signature  of  the  defendant,  Allen 
Smiley. 

Mr.  Tolin:  And  may  it  go  into  evidence  without 
further  foundation  ? 

Mr.  Christensen:  Aside  from  foundation,  I  have 
some  objections  to  it,  but  it  has  nothing  to  do  with 
the  foundation. 

Do  you  w^ant  something  on  this  other  one? 

Mr.  Tolin:  I  want  to  know  whether  you  are 
waiving  [112]  foundation  on  that. 

Mr.  Christensen:     That  is  what  I  thought. 

On  the  second  page  of  the  photostat  copy  of  this 
Exhibit  2,  for  identification 

Mr.  Tolin:  You  will  find  I  placed  some  clips 
there  as  to  the  material  to  which  I  think  you  refer. 

Mr.  Christensen  (continuing)  :     that  the  sig- 
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nature  there  is  that  of  Mr.  Smiley.   I  will  stipulate 

that  that  is  his  signature. 

Mr.  Tolin:  I  need  more  of  a  stipulation  than 
that.  I  need  a  stipulation  or  we  will  have  to  get 
it  through  the  witness  that  this  document  was  pre- 
pared from  information  provided  the  person  who 
typed  it  by  the  defendant,  Allen  Smiley,  on  the 
25th  day  of  October,  1945,  and  that  it  then  was  filed 
with  the  Immigration  and  Naturalization  Service 
of  the  United  States,  and  everything  above  the 
signature  of  Allen  Smiley,  that  is,  that  all  informa- 
tion above  that  signature  was  provided  by  the  de- 
fendant, Allen  Smiley,  to  the  person  who  did  the 
typing. 

As  to  page  3,  the  supplemental  sheet,  I  have  no 
objection,  if  you  don't  want  the  second  sheet  in, 
to  leaving  it  out. 

Mr.  Christensen :  I  think  there  is  much  material 
on  the  other  that  is  irrelevant  and  immaterial  and 
incompetent  for  the  purposes  of  this  proceeding. 
There  may  be  something  in  there  that  may  be 
pertinent,  so  I  will  go  to  the  extent  of  [113]  saying 
that  it  is  his  signature  that  is  on  that  particular 
page. 

Mr.  Tolin :  I  think  we  are  wasting  more  time 
than  we  are  gaining. 

Mr.  Christensen:  Apparently  so,  when  you  are 
going  beyond  the  realms  of  the  lawsuit  issues. 

The  Court :     We  will  have  our  morning  recess  at 
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this  time.    Keep  in  mind  the  Court's  admonition, 

ladies  and  gentlemen. 

(A  recess  was  taken.)   [114] 

The  Court:  Will  you  stipulate,  gentlemen,  the 
jury  are  present  and  in  the  jury  box  and  the  de- 
fendant is  in  court  with  his  counsel  *? 

Mr.   Christensen:     So  stipulated. 

Mr.  Tolin:     So  stipulated. 

The   Court:     You  may  proceed. 

Mr.  Tolin:  Your  Honor,  it  turned  out  to  be  a 
provident  recess.  Mr.  Christensen  and  I  have  agreed 
that  the  second  sheet  of  Exhibit  2  for  identification 
might  be  removed  from  the  exhibit  and  not  used. 

The  Clerk:     Exhibit  2  for  identification. 

Mr.  Tolin:  And  that  part  14  shall  be  covered 
by  the  clerk  so  as  not  to  be  apparent — the  ques- 
tions and  answers  and  data  there  shall  not  appear. 

The  Court:     Very  well. 

Mr.  Christensen:  That  is  agreeable  and  with 
that  stipulation  I  will  stipulate  that  that  is  the 
signature  and  the  questions  were  asked  and  the 
answers  given. 

Mr.  Tolin:  The  questions  were  asked  by  Mr. 
Dunn,  an  official  of  the  Immigration  and  Naturali- 
zation Service,  and  the  answers  were  given  by  the 
defendant  Allen  Smiley  and  he  was  under  oath  at 
that  time. 

Mr.  Christensen:  Under  oath  at  that  time;  yes. 
It  ii-  so  stipulated. 
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Mr.  Tolin:  And  that  he  was  before  Mr.  Dunn 
pursuant  to  [115]  a 

Mr.  Christensen:  Wouldn't  that  speak  for  it- 
self? 

Mr.  Tolin:  All  right.  I  will  put  it  in  by  other 
proof. 

Mr.  Christensen:  You  had  one  more  exhibit  you 
were  talking  about.  I  think  it  is  No.  1.  We  can 
perhaps  dispose  of  this  exhibit. 

Mr.  Tolin:  Mr.  Chirstensen  has  made  certain 
suggestions  concerning  Exhibit  1  and  to  which  I 
am  agreeable  and  they  would  call  for  the  clerk 
covering  all  of  page  2  of  that  exhibit  or  otherwise 
obliterating  it,  and  the  insert  sheet  which  is  headed 
— that  a  portion,  a  certain  portion  of  it  can  be 
cut  off.. 

Now,  this  is  an  official  document  of  the  Inmiigra- 
tion  Service  and  we  could  stick  it  back  on  again. 
Is  that  all  right,  Mr.  Kidder? 

Mr.  Kidder:     Yes. 

Mr.  Tolin:  The  portion  beginning  *' during  the 
last  five  years,"  now  immediately  above  that  cut 
off  that  page.  Then  on  page  3  the  portion  be- 
ginning— or,  I  will  place  a  small  check  mark  there 
and  ending  where  I  place  the  check  mark  shall  be 
covered.   Is  that  right,  Mr.  Christensen? 

Mr.  Christensen:     Yes. 

Mr.  Tolin:  Then  it  is  stipulated  that  the  signa- 
ture of  the  defendant  Smiley  is  his  signature  and 
that  it  is  on  a  document  which  he  filed  with  the 
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Immigration  and  Naturalization  [116]   Service  of 
Los  Angeles  on  or  about  the  date  which  it  bears. 
That  is  January  20,  1948. 

Mr.  Christensen:  That  is  correct,  your  Honor, 
we  so  stipulate. 

The  Court:     Very  well. 

Direct  Examination 
(Resumed) 
By  Mr.  Tolin: 

Q.  Mr.  Dunn,  in  your  work  with  the  Immigra- 
tion and  Naturalization  Service,  have  you  had  any- 
thing to  do  with  alien  registr}^  under  that  law  that 
was  effective  at  the  outset  of  the  late  war*? 

A.     Yes. 

Q.  What  was  the  period  of  time  during  which 
aliens  were  to  have  registered  under  that  law? 

Mr.  Christensen :  Just  a  moment.  That  is  ask- 
ing him  to  testify  to  what  the  law  is. 

Mr.  Tolin:  I  will  bring  the  statute  in  and  read 
it.  I  thought  it  was  an  easy  way  to  get  it  in.  If 
you  object  to  it  I  will  read  the  law. 

Mr.  Christensen:  Well,  of  course,  I  think  that 
is  the  better  way,  whatever  the  law  requires,  rather 
than  having  a  witness  interpret  the  law. 

Mr.  Tolin:     We  had  been  saving  so  much  time 

1  thought   you  might  be  willing  to   save   a   little 
more. 

Is  it  stipulated  these  documents.  Exhibits  1  and 

2  may  [117]  go  into  evidence  now? 
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Mr.  Christensen :  Subject  only  to  the  objection 
that  they  are  irrelevant  and  immaterial,  your 
Honor. 

The  Court:     They  may  be  received. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  1  and  2  and  received 
in  evidence.) 

Mr.  Christensen:  There  is  no  objection  to  foun- 
dation, but  as  to  materiality  there  is. 

Mr.  Tolin :  All  right.  Then  I  have  nothing  more 
to  ask  Mr.  Dunn. 

Mr.  Christensen:     I  have  no  questions,  obviously. 

The  Court:     You  are  excused,  Mr.  Dunn. 

Mr.  Tolin:  As  to  Exhibit  2,  there  are  several 
dates  stamped  on  it.  I  think,  Mr.  Christensen,  we 
agreed  that  the  date  upon  which  it  was  executed 
was   October   1,   1945. 

Mr.  Christensen:  That  is  correct.  You  might 
even  read  the  certificate  on  it  into  the  record — • 
I  mean  the  stamp  of  the  Immigration  Service. 

Mr.  Tolin:  "U.S.  Immigration  and  Naturaliza- 
tion Service,  October  1,  1945,  Los  Angeles,  Cali- 
fornia." 

Now,  Mr.  Christensen,  concerning  Exhibit  No.  1 
for  identification,  I  luiderstand  that  you  have  no 
objection  to  it  as  we  have  fixed  it  up  here  by  delet- 
ing portions,  but  since  you  do  have  the  objection 
to  it  upon  a  certain  ground 

Mr.  Christensen:  I  will  withdraw  the  objection 
to  that  [118]  exhibit. 

Mr.  Tolin:     All  right.    Call  Mr.  Hamilton. 
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PHIL  HAMILTON 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     State  your  full  name. 

The  Witness :     Phil  Hamilton. 

Direct  Examination 

By  Mr.  Tolin: 

Q.     Mr.  Hamilton,  what  is  your  occupation? 

A.     Immigrant  inspector. 

Q.  Connected  with  the  United  States  Immigra- 
tion and  Naturalization  Service? 

A.     United  States  Government. 

Q.     Stationed  where? 

A.     Los  Angeles,  California. 

Q.  Were  you  so  stationed  and  so  employed  on 
October  1,  1945?  A.     Yes,  sir. 

Q.  Were  you  present  at  any  time  during  the 
preparation  of  Government's  Exhibit  No.  2 — that 
is  the  alien  registration  form? 

A.  I  took  Mr.  Smiley  over  to  Mr.  Dunn's  office, 
or  accompanied  Mr.  Smiley  and  his  attorney,  as  I 
recall,  but  whether  or  not  I  was  actually  present  at 
the  execution  of  [119]  the  form  I  don't  have  any 
personal  recollection. 

Q.  What  was  the  purpose  of  your  accompanying 
him  to  Mr.  Dunn's  office? 

Mr.  Christensen:  I  object  to  that,  your  Honor, 
as  irrelevant  and  immaterial,  what  his  purpose  was. 

The  Court:     The  document  is  in  evidence. 
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Mr.  Tolin:     Yes.    I  will  ask  another  question. 

Q.  (By  Mr.  Tolin)  :  Was  Mr.  Smiley  at  liberty 
or  under  arrest  at  the  time  you  took  him  over 
there  1 

Mr.  Christensen:  That  I  again  object  to  as  ir- 
relevant and  immaterial. 

The  Court:  I  can't  see  any  purpose  of  it  but 
you  may  answer  the  question. 

The  Witness:  He  had  immediately  before  that 
been  ]3laced  under  arrest  by  me,  under  a  warrant 
issued  by  our  central  office  and  as  I  recall  was 
then  waiting  for  a  bondsman  to  arrive  to  furnish 
$1000  bond. 

Q.  (By  Mr.  Tolin) :  And  was  that  arrest  in 
connection  with  an  immigration  or  naturalization 
matter  f 

Mr.  Christensen:  That  is  also  objected  to  as 
irrelevant  and  immaterial. 

The  Court:     He  may  answer. 

The  Witness:     It  was  in  connection  with 

Mr.  Tolin:  I  don't  care.  I  just  wanted  to  elimi- 
nate, Mr.  Christensen,  that  it  was  a  municipal 
arrest.    I  will  [120]  withdraw  the  question. 

The  Court :  I  said  he  might  answer  the  question. 
You  might  not  have  heard  the  ruling. 

The  Witness:  It  was  in  connection  with  a  de- 
portation proceeding  being  instituted  by  the  United 
States  Government. 

Mr.  Tolin:  You  may  cross-examine.  May  I  pass 
Exhibit  No.  2  to  the  jury? 
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The  Court:     You  may, 

Mr.  Christensen:  I  believe  he  answered  the  last 
question,  did  he  not,  your  Honor  ?  [121] 

Cross-Examination 

By  Mr.  Christensen: 

Q.  As  an  immigration  inspector  you  are  author- 
ized, are  you  not,  to  conduct  hearings  on  such 
deportation  warrants  as  you  say  that  you  served 
upon  Mr.  Smiley,  upon  which  he  was  released  on 
a   thousand-dollar   bond*?  A.     Yes,    sir. 

Q.  In  other  words,  you  are  a  hearing  officer, 
are  3^ou  not?  A.     Yes,  sir. 

Q.  You  call  in  the  alien  and  you  interrogate 
him? 

A.  On  that  occasion  I  called  him  in  and  served 
a  warrant  on  him. 

Q.  Yes,  but  in  connection  with  this  particular 
proceeding  you  did  call  him  in  and  conduct  a  hear- 
ing and  did  interrogate  him?  A.     Yes,  sir. 

Q.     At  that  time  you  put  him  under  oath? 

A.  Not  on  the  occasion  of  service  of  the  warrant. 
I  informed  him  of  his  right  of  representation.  At 
the  subsequent  hearing  he  was  placed  under  oath, 
the  continued  hearing,  when  his  attorney  was  pres- 
ent. 

Q.  That  was  an  oath  to  testify  truthfully  and 
to  answer  truthfully  any  and  all  questions  pro- 
poimded  by  you,  is  that  correct?  [122] 

A.     Substantially,  yes. 
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Q.  And  the  first  hearing  following  the  date  of 
the  service  of  this  deportation  warrant,  which  I 
recall  now  was  October  1,  1945 — if  I  am  in  error, 
correct  that — you  then  interrogated  him  as  to  his 
citizenship,  did  you  not?  A.     Yes,  sir. 

Q.  And  under  oath  on  that  interrogation  he  tes- 
tified, did  he  not,  to  the  effect  that  his  best  recol- 
lection was,  according  to  information  from  his 
parents,  he  was  born  in  Russia  and  brought  to 
Canada  as  a  child? 

A.     That  is  correct,  yes,  sir. 

Q.  Also  that  he  remained  in  Canada  until  he 
was  about  18  or  19  years  old  when  he  crossed  at 
Detroit  ? 

A.  I  was  under  the  impression  he  was  about  15 
years. 

Q.  About  15  years,  I  believe  that  is  correct,  Mr. 
Hamilton.  And  he  then  stated  to  you  that  he  be- 
lieved he  was  a  naturalized  citizen  of  Canada  be- 
cause of  the  naturalization  of  his  father  at  a  time 
prior  to  his  reaching  the  age  of  15,  that  is,  Mr. 
Smiley,  the  defendant  here? 

A.     That's  correct. 

Q.  And  you  had  engaged  in  a  long  investigation 
prior  to  the  serving  of  this  warrant,  had  you  not  ? 

A.     No,  sir,  I  had  not. 

Q.     I  mean  your  office. 

A.     The  office  had,  I  believe,  yes.  [123] 

Q.     For  a  period  of  three,  four  years? 

A.     For  how  long,   I   wouldn't  know.    I  would 
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say  probably  a  couple  of  years.    Not  continuously, 

but  intermittently. 

Q.  And  the  testimony  he  gave  you  in  that  respect 
under  oath  conformed  to  the  results  of  your  investi- 
gation of  the  previous  two  years,  isn't  that  correct? 

A.     I  couldn't  answer  that 

Mr.  Tolin :  That  is  objected  to  as  irrelevant  and 
immaterial. 

The  Court:     Yes. 

A.  (Continuing)  because  we  start  a  hear- 
ing de  novo. 

The  Court:  Just  a  moment.  I  don't  think  that 
is  material. 

Mr.  Christensen:     That  is  all. 

Mr.  Tolin:     That  is  all,  Mr.  Hamilton. 
(Witness  excused.) 

Mr.   Tolin:     Mr.   Mclntire. 

MORTON  L.  McINTIRE 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Your  full  name,  please? 

The  Witness :     Morton  L.  Mclntire. 

Direct  Examination 
By  Mr.  Tolin: 
Q.     Mr.  Mclntire,  what  is  your  occupation  ?  [124] 
A.     I  am  the  identification  officer  at  the  Beverly 
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Hills  Police  Department. 

Q.     Were  you  such  on  6/21/47  ?  A.     Yes. 

Q.     Do  you  know  the  defendant,  Allen  Smiley? 

A.     I  do. 

Q.  Did  you  have  something  to  do  with  respect 
to  identification  work  of  that  defendant  at  that 
time,  that  is  to  say,  on  6/21/47? 

A.     That's  right,  I  did. 

Q.     Was  he  under  arrest  at  that  time? 

A.     He  was. 

Q.     Of  the  Beverly  Hills  Police  Department? 

A.     That  is  correct. 

Q.  What  did  you  have  to  do  with  the  identifica- 
tion w^ork? 

A.  I  am  the  fingerprint  man.  I  took  Mr. 
Smiley 's  fingerprints  after  he  was  arrested. 

Q.     Do  3^ou  know  Mr.  Cox?  A.     I  do. 

Q.  What  was  his  position  with  the  department 
at  that  time,  if  you  know? 

A.     He  was  a  desk  officer,  on  the  desk. 

Q.  And  he  took  the  questions  and  answers — 
that  is,  he  questioned  the  prisoner  and  took  the 
answers,  and  you  took  the  fingerprints,  is  that  it? 

A.     That  is  correct. 

Mr.  Tolin:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Neeb: 

Q.  Mr.  Mclntire,  just  one  or  two  questions. 
Your  record  that  you  have  shows  that  he  came  in 
about  1:30  in  the  morning,  doesn't  it? 
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A.  The  record  shows  that  he  was  arrested  at  that 
time. 

Q.  That  would  be  the  time  of  arrival  at  the 
station  ?        A.    No. 

Q.  Does  your  record  show  what  time  he  arrived 
at  the  station  ?  A.I  am  not  sure. 

Q.     Pardon? 

A.     As  to  the  exact  time,  I  am  not  sure. 

Q.     Was  it  sometime  after  1:30  in  the  morning? 

A.     No;  it  would  be  before  then. 

Q.  Do  your  records  also  show  that  he  was  not 
held  and  was  released  without  any  charge  against 
him,  the  following  morning  at  9:00  o'clock? 

A.     He  was  released,  yes. 

Q.  About  9:00  o'clock  the  following  day,  is  that 
right?  A.     That  I  don't  know. 

Q.  Have  you  consulted  your  records  before  com- 
ing down  here  to  testify?  [126] 

A.  I  would  need  the  records  to  more  or  less 
prove  when  he  was  released. 

Q.     Do  you  have  those  with  you  ? 

A.     That  record  that  Mr. 

Mr.  Neeb:     That  doesn't  show. 

Mr.  Tolin:  I  will  stipulate  he  was  released  in 
the  forenoon  on  the  following  day. 

The  Witness:     It  shows  on  the  back 

Mr.  Neeb:     On  the  back  of  the  one  you  have? 

The  Witness:     Yes. 

Mr.  Neeb:     Let's  see  it. 

The  Clerk :     Exhibit  7. 
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(Testimony  of  Morton  L.  Mclntire.) 

Mr.  Neeb:     All  of  this  is  not  in  evidence. 

Mr.  Tolin:  It  is  just  for  identification.  It  may 
go  in  as  far  as  I  am  concerned. 

The  Witness:  I  think  on  the  back  of  the  prop- 
erty receipt  there  is  a  time  stamp  showing  when 
his  property  was  released  to  him. 

Q.     (By  Mr.  Neeb)  :     Is  that  a  property  receipt? 

A.     That's  right.  Here  is  the  stamp  (indicating). 

Mr.  Neeb:     Can  you  read  that? 

Mr.  Tolin :     You  had  better  ask  him  to  read  it. 

Q.     (By  Mr.  Neeb):     Is  that  a  stamp? 

A.     Here  it  is,  here  (indicating). 

Q.     Is  that  where  they  stamp  it?  [127] 

A.     That  is  correct. 

Q.  That  is  the  back  of  this  thing  (indicating), 
isn't  it?  These  are  photostats,  these  are  different 
pictures. 

A.  This  here  is  the  back — this  is  the  property 
re<;eipt,  that  is  the  reverse  side  of  the  property 
receipt. 

Q.  To  refresh  your  recollection,  would  that  give 
you   the   approximate   time? 

A.     That  is  correct. 

Q.     AVhat  would  that  be? 

A.     It  says  11:34  a.m. 

Q.     That  was  the  next  day? 

A.     That  was  on  June  21st. 

Mr.  Neeb :     I  have  nothing  further. 

The  Court:  Is  that  all  from  this  witness,  Mr. 
Tolin? 
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(Testimony  of  Morton  L.  Mclntire.) 

Mr.  Tolin :     That  is  all  I  have  from  this  witness. 

The  Court:     You  may  be  excused. 
(Witness  excused.) 

Mr.  Tolin:  If  the  Court  please,  I  think  I  am 
about  to  rest,  but  I  would  like  to  check  the  exhibits 
first,  if  I  may. 

The  Court:     Very  well. 

Mr.  Tolin:  There  is  one  thing  for  which  we 
would  have  to  recall  a  witness.  Maybe  we  can  work' 
it  out  here. 

(Counsel  conferring  together.) 

Mr.  Tolin:  There  will  probably  be  a  delay  of 
three-quarters  of  an  hour  to  get  the  witness,  we 
haven't  worked  it  [128]  out,  so  I  will  rest  without 
it. 

The  government  rests. 

The  Court:     Very  well.    The  government  rests. 

Mr.  Christensen:     Well,  we  have  some  motions. 

The  Court:     All  right. 

Mr.  Christensen:  And  some  legal  arguments, 
your  Honor. 

If  counsel  will  approach  the  bench,  it  might  save 
time  and  help  to  formulate  the  program. 

(A  discussion  was  had  at  the  bench  without 
the  hearing  of  the  reporter  and  the  jury.) 

(Whereupon  the  proceedings  were  resumed 
within  the  hearing  of  the  jury,  as  follows:) 

The  Court:  The  jury  will  be  excused  until  10:00 
o'clock  in  the  morning.  You  will  bear  in  mind  the 
court 's  admonition. 
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The  court  will  stand  in  recess  until  2:00  o'clock. 
(Thereupon,  at  11:45  o'clock  a.m.,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [129] 

July  13,  1949;  2:00  o 'Clock  P.M. 
(The  following  proceedings  were  had  with- 
out the  presence  and  hearing  of  the  jury:) 

The  Court:     You  may  proceed. 

Mr.  Christensen:  If  the  court  please,  we  now 
make  a  motion  at  the  conclusion  of  the  prosecution 's 
testimony  to  dismiss  each  and  every  count  of  the 
indictment  on  the  ground  that  the  evidence  is  in- 
sufficient to  even  prima  facie-ly  sui)port  the  indict- 
ment or  any  count  thereof. 

I  presume  preliminarily  it  would  not  be  amiss 
to  observe  that  the  evidence  here  discloses  only 
in  the  instance  of  an  arrest  a  violation  of  local, 
municipal  and  state  laws  with  respect  to  gambling. 

As  to  one  he  was  acquitted  of  the  charge  and 
as  to  the  other  he  was  subsequently  released.  In 
another  instance  when  he  was  interviewed  by  the 
Beverly  Hills  police  department  in  connection  witli 
being  held  for  a  short  period  of  time  in  connection 
with  an  investigation  concerning  the  conduct  and 
act  of  other  persons — in  short,  when  he  was  being 
held  as  a  material  witness  in  the  Beverly  Hills 
situation,  it  will  be  remembered  that  the  record 
here  discloses,  only  on  the  arrest  slip,  that  he 
■responded,  according  to  Mr.  Cox'  testimony,  to  the 
question  ''Where  were  you  born,"  "New  York." 
''How  long  in  the  county — ^how  long  in  the  state?" 
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And  of  course  obviously  as  to  that  count  it 
wouldn't  fit  the  statute  at  all  which  reads  that 
there  must  be  a  false  representation  of  citizenship 
when  he  is  not  a  citizen  either  by  reason  of  birth 
or  by  reason  of  naturalization. 

I  am  not  so  much  concerned  about  the  point 
that  I  am  making  on  that  because  it  is  so  apparent. 
I  would  rather  address  myself  to  the  basic  subject 
matter. 

Preliminarily  at  the  outset  I  want  to  call  atten- 
tion to  the  fact  that  there  was  no  question  of  citizen- 
ship— ''Are  you  a  citizen?" — like  the  instance  of 
the  forms  used  by  the  police  department  of  Los 
Angeles  and  the  sheriff's  office. 

We  all  know  that  there  must  be  a  representation 
of  citizenshix) — an  affirmative  act. 

The  mere  negative  statement  of  birth  does  not 
in  itself  establish  that.  The  burden  would  be  on 
the  government  to  show  that  there  was  an  affirma- 
tive representation  and  claimed  citizenship. 

We  know  that  at  one  time  Indians,  although  na- 
tive-born, were  not  citizens. 

We  also  know  that  children  of  the  Diplomatic 
Corps  were  not  citizens.  We  also  know  that  there 
is  such  a  thing  as  repatriation  in  spite  of  the  fact 
that  one  may  be  or  had  been  a  native-born  citizen. 

I  only  do  that  to  clear  up  the  Beverly  Hills 
situation  so  we  can  get  down  to  the  essence  of 
Counts  1  and  2  with  [131]  reference  to  an  arrest 
card  where  he  said  he  was  a  citizen,  according  to 
the  testimony,  and  whether  or  not  proof  of  that 
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fact  alone  would  satisfy  the  requirements  of  the 
statute  and  support  the  allegations  of  the  indict- 
ment. 

Now,  we  know  that  being  arrested  for  gambling, 
whether  he  said  he  was  an  Indian,  Chinaman  or 
anything  else,  he  didn't  avoid  arrest  because  in 
the  booking  process  he  answered  a  question  ''Yes," 
to  the  question  of  whether  he  was  a  citizen. 

I  am  going  to  deal  with  that  phase  of  it,  that  it 
must  be  pertinent — that  it  must  be  material. 

We  further  know  that  under  the  law  that  one 
is  not  obliged  to  even,  when  he  is  booked  on  an 
arrest,  to  give  his  address.  That  might  be  in- 
criminatory in  and  of  itself.  He  doesn't  even  have 
to  give  his  name.  He  can  padlock  his  lips.  There 
is  no  obligation  imposed  upon  the  prisoner  to 
answer  anything.   I  mean  that  is  academic.  [132] 

So  the  mere  answer  of  a  question  in  and  of  itself 
is  not  an  affirmative  assertion  on  his  part. 

We  shall  see  in  the  cases  that  it  delineates  the 
types  of  situation  in  which  citizenship  when  it  is 
affirmatively  claimed  is  significant. 

We  also  know  if  h.e  had  disclosed  himself  to  be 
a  Canadian  citizen,  or  a  derivative  citizenship 
might  have  existed  on  his  part  as  a  Canadian,  that 
in  the  offense  that  he  was  charged  he  would  be 
dealt  with  under  the  law  precisely  the  same  way  as 
a  citizen  would  be. 

We  further  know  that,  while  a  police  department, 
as  an  agency,  desires  all  the  statistical  information 
it  may  get  for  police  purposes,  for  exchange  with 
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other  police  agencies,  and  it  may  be  desirable  from 
their  point  to  do  so,  they  are  not  authorized  in 
law,  they  have  no  authority  in  law  to  inquire. 
To  "inquire"  means  to  compel. 

Obviously,  if  one  were  seeking  to  gain  something, 
then  whether  he  was  a  Communist  or  something  is 
different.  Suppose  it  was  on  the  arrest  slip,  ''Are 
you  a  Communists"  there  may  be  a  law  with 
reference  to  that  subject-matter,  and  he  said,  "I 
am  a  Republican,"  it  wouldn't  make  a  particle  of 
difference,  if  he  was  arrested  on  a  gambling  charge. 
But  the  moment  he  would  come  before  the  immigra- 
tion authorities,  like  a  deportation  warrant,  as  we 
found  in  this  case,  then  they  had  the  right  to  in- 
quire, and  he  was  obliged  to  answer  truthfully, 
and  [133]  if  he  hadn't,  he  would  be  subject  to  two 
things,  a  charge  of  perjury,  as  well  as  a  false  repre- 
sentation of  citizenship,  because  it  was  material  to 
that  kind  of  an  inquiry. 

In  short,  when  a  local  police  officer  arrests  one 
on  the  highway,  they  may  ask  questions  or  they 
may  see  fit  to  ask  questions,  but  that  still  doesn't 
mean  that  it  is  in  furtherance  of,  and  I  quote  the 
words,  "in  furtherance  of  official  duty,"  and  I  shall 
comment  upon  that  in  connection  with  what  our 
own  circuit  has  said,  and  that  it  must  be  material. 
That  is  what  the  DePratu  case  holds. 

It  is  not  a  moral  turpitude  offense;  it  is  not  an 
anti-social  offense  at  all. 

I  say  that  if  it  is  a  busybody,  and  that  is  all 
you  can  say — and  it  cannot  be  distinguished,  even, 
from  a  Gallup  poll  surveyor — certainly  he  has   a 
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good  reason  to  ask,  he  is  curious,  he  is  building  up 
certain  statistics,  but  that  is  a  personal  good  reason. 
It  might  be  a  department  personal  good  reason,  as 
far  as  police  administration  is  concerned,  but  it 
isn't  one  founded  in  law.  So  we  must  have  in  mind 
that  while  I  have  the  lawful  right  to  ask  any  of  the 
gentlemen  in  this  courtroom,  "What  was  your  in- 
come last  year?"  there  is  no  obligation  imposed 
upon  them  to  answer  that.  But  if  the  Internal 
Revenue  gentleman  asks  them  that  question,  that 
is  a  totally  different  situation,  because  that  is  in 
furtherance  of  his  official  authority  and  duty  to  so 
inquire,  and  imposes  [134]  upon  me,  then,  the 
obligation  to  answer  and  to  answer  truthfully.  And 
unless  it  falls  in  that  classification,  then  it  is  noth- 
ing more  than  boastful  or  idleness,  and  you  can 
tell  them  anything  that  you  may  see  fit  to  tell 
them. 

Because  when  the  Internal  Revenue  man  asks 
that,  that  is  a  legal  right,  as  distinguished  from  any 
of  us  having  a  lawful  right  to  ask  anyone  any  kind 
of  a  question  we  desire  to  ask. 

In  other  words,  we  do  not  have  a  moral  turpitude 
or  anti-social  offense  here. 

May  I  just  give  your  Honor  one  case  that  perhaps 
only  touches  how  this  type  of  offense  is  really 
evaluated  by  our  courts.  It  isn't  pertinent  to  the 
direct  issue  of  whether  there  was  sufficient  proof 
here  or  not.  I  direct  your  Honor's  attention  to 
the  case  of  Frederick  vs.  United  States,  146  Fed. 
(2d)   488,  a  decision  by  the  Circuit  Court  of  Ap- 
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peals.  This  is  simply  designated  in  showing  that 
it  is  not  basically  a  moral  turpitude  or  anti-social 
offense. 

The  court  said  in  that  case  that  although  the 
indictment  charging  that  defendant,  quote,  "falsely 
representing  himself  to  be  a  citizen  of  the  United 
States  in  applying  for  a  poll  tax  receipt  and  in 
applying  for  a  ballot  to  vote,"  end  of  quote,  was 
supported  by  sufficient  evidence,  the  apioellate  court 
said,  quote,  "The  case  is  suggestive  of  a  witch 
hunt  .  .  . 

"The  case  is  affirmed,  but  without  prejudice  to 
the  right  of  defendant  to  apply  within  thirty  days 
of  the  receipt  of  the  [135]  mandate  to  the  lower 
court  for  a  suspension,  or  reduction,  of  sentence." 

In  that  case  the  defendant  was  sentenced  to  60 
days  in  jail.  But  even  in  that  case  it  was  in  con- 
nection with  applying  for  a  poll  tax  receipt  and 
applying  for  a  ballot  to  vote. 

Of  course,  obviously  there  is  a  legal  right  to  ask 
the  question  because  the  law  will  not  permit  one 
to  vote  who  is  not  a  citizen.  So  there  you  have  a 
situation  where  it  was  pertinent. 

When  I  go  upstairs  to  the  Radio  Commissioner's 
office  and  I  apply  to  be  a  radio  operator,  which  I 
must  to  even  operate  the  small  radio  set  I  have 
aboard  my  boat,  I  get  a  form;  now  I  am  seeking 
something  there,  your  Honor,  and  when  I  answer 
the  question,  "Where  were  you  born?"  and  then 
they  follow  it  up  beyond  that,  not  only  "Where 
were  you  born'?"  but  following  that,  "Are  you  a 
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citizen?"  in  addition  to  that,  there  are  three  or  four 
questions  that  they  ask  because  they  recognize  one 
might,  by  reason  of  repatriation  or  other  reasons, 
even  though  being  a  native-born,  not  be  a  citizen  of 
the  United  States — there  I  am  seeking  something, 
I  am  looking  for  something.  But  if  the  guard  down- 
stairs as  I  am  walking  out  should  say,  "Here,  I 
want  to  talk  to  you  a  minute.  Are  you  a  citizen?" 
and  if  I  were  not  a  citizen,  I  would  be  perfectly 
under  the  law  and  within  my  rights,  without  violat- 
ing the  law,  to  answer,  "Yes,"  because  it  is  per- 
tinent to  nothing,  it  is  [136]  material  to  nothing, 
and  it  must  be  under  those  circumstances  that  it  is 
made. 

The  statute  says  "represent,"  which  is  synony- 
mous with  making  a  claim  to  citizenship.  That  is 
when  you  go  for  a  license  like  I  just  explained,  or 
if  you  should  ask  for  a  liquor  license,  like  in  the 
DePratu  case,  obviously,  since  the  law^  requires  one 
to  be  a  citizen  before  such  a  license  may  be  issued, 
the  moment. he  makes  that  false  claim  he  then  gains 
and  obtains  something  that  he  is  not  entitled  to. 

Now,  your  Honor,  let  us  find  out,  really,  what  we 
have  here  to  consider,  and  I  say  that  in  the  light  of 
the  fact  that  I  noticed  in  counsel's  memorandum 
that  he  filed  with  your  Honor  that  he  says  the  law 
has  been  settled  by  Judge  Beaumont  who  heard 
arguments  on  the  motion  to  dismiss.  Well,  that  is 
a  decided  inaccuracy.  I  call  your  Honor's  atten- 
tion, for  instance,  to  the  evolution  of  these  indict- 
ments, and  we  finally  get  up  to  the  point  where  we 
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have  the  allegations  that  are  contained  now  in  this 
final  indictment.  In  the  first  indictment,  19778,  the 
charge  was  that  the  defendant  "did  knowingly,  will- 
fully, and  feloniously  represent  himself  to  be  a 
citizen  of  the  United  States  without  having  been 
naturalized  or  admitted  to  citizenship." 

Now,  the  statute  says  that  he  must  falsely  repre- 
sent himself  to  be  a  citizen  of  the  United  States. 

By  judicial  interpretation  two  circuits  have  held 
that,  [137]  in  spite  of  the  fact  that  the  word 
"fraudulent"  was  dropped,  and  a  slight  recompos- 
ing  of  the  language  of  the  statute,  that  "false" 
means  precisely  when  you  go  to  represent  yourself 
falsely  that  you  then,  in  order  to  violate  the  law, 
do  so  with  an  intent  to  defraud.  [138] 

Some  demurrers  have  been  sustained  in  other  dis- 
tricts for  failure  to  show  a  fraudulent  purpose. 
Now,  I  am  not  raising  that  point  here  at  this  time. 

But  you  see  they  omitted  even  the  word  "falsely" 
and  had  to  amend  that  indictment  and  then  they 
came  forth  with  19926.  In  that  one  they  charge 
that  he  knowingly,  willfull}^,  fraudulently,  unlaw- 
fully and  feloniously  represented  himself  to  be  a 
citizen. 

Now,  that  might  have  been  good  on  the  interpre- 
tation of  the  word  "fraudulently"  as  being 
synonymous  with  "falsely,"  but  in  any  event  the 
prosecution  elected  to  again  amend  its  indictment 
to  conform  to,  perhaps,  some  of  the  decisions  and 
then  produced  the  indictment  we  are  here  on  now 
before  this  court.  That  is  20069. 
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This  one  reads : 

^'Did  knowingly,  willfully,  falsely  and  fraudu- 
lently represent  to  Cox,  an  employee  of  the  police 
department,"  and  so  on,  and  then  with  the  added 
words  describing  Cox  as  being  ''a  person  having  a 
good  reason  to  inquire  into  the  nationality  status 
of  the  defendant. ' ' 

Of  course  that  doesn't  mean  any  idle  or  boastful 
reason,  but  it  means,  as  I  have  described,  a  legal 
reason.  It  goes  on  beyond  being  merely  a  lawful 
reason. 

Now,  we  argued  the  question  that  a  fraudulent 
purpose  [139]  was  not  set  forth  in  the  indictment. 
Counsel  countered  and  said  in  the  United  States 
vs.  Prevost,  a  decision  by  our  own  Circuit  Court 
of  Appeals  where  the  indictment  was  couched  in 
the  precise  language  of  the  statute,  that  that  indict- 
ment was  sufficient  to  put  the  defendant  on  notice. 

The  argument  was  made  that: 

"If  that  is  good  certainly  when  we  have  em- 
bellished it  further  that  should  suffice  here  and 
we  even  use  the  word  '  fraudulent. '  " 

So  the  form  of  the  indictment,  but  not  the  ulti- 
mate issue  that  it  had  to  be  material — that  was  a 
matter  of  proof  and  fact  to  the  particular  inquiry 
and  of  course  that  court  could  not  pass  upon  it. 

I  refer  for  instance  to  what  his  Honor  Judge 
Beaumont  said  to  indicate  that  that  is  precisely 
what  occurred. 

So  the  law  has  not  been  settled  and  we  are  in  a 
totally   different   position  here   in   discussing   this 
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motion  because  there  is  now  presented  an  absence 
of  proof  on  these  essential  and  cardinal  allegations 
in  the  indictment  and  necessary  allegations. 

On  page  22  Judge  Beaumont  said: 

"Mr.  Tolin,  your  position  is  that  you  have  fol- 
lowed the  wording  of  the  statute  in  this  case. 

''Mr.  Tolin:     Yes,  your  Honor. 

"The  Court:  Now,  does  it  say  a  good  reason 
to  [140]  inquire  or  an  adequate  reason? 

"Mr.  Tolin:     The  statute  reads  thus: 

'Intentionally  to  falsely  represent  himself  to  be 
a  citizen  of  the  United  States  without  having  been 
naturalized  or  admitted  to  citizenship  or  without 
otherwise  being  a  citizen  of  the  United  States.'  " 

Intentionally  to  falsely  represent  himself. 

"Mr.  Christensen:  It  is  the  word  'falsely'  that 
has  been  indicated  by  two  Circuit  Courts  of  Appeals 
to  mean  for  a  fraudulent  purpose.  That  is  the  ele- 
ment that  is  lacking  here  and  which  we  urge  should 
be. 

"The  Court:  This  opinion  held  that  where  it  is 
stated  that  a  defendant  intentionally  and  falsely 
did  assert  that  that  is  equivalent  to  saying  that  it 
was  done  for  a  fraudulent  purpose." 

Then  I  raised  the  question : 

"But  they  didn't  plead  facts  to  support  that 
allegation." 

So  we  have  purely  a  holding,  as  far  as  the  law 
in  this  case  is  concerned,  that  the  indictment  as  to 
form  and  substance  was  sufficient. 

Now,  have  they  filled  the  shoe  of  the  indictment? 
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And  that  is  what  I  am  addressing  myself  to  at  this 
phase  of  the  [141]  proceeding. 

I  am  going  to  take  first  the  De  Pratu  case,  which 
is  the  last  one  by  our  Circuit  Court  of  Appeals. 

While  we  have  read  that  statute  I  would  like  to 
read  it  again.   It  is  only  three  lines.   That  reads : 

"Knowingly  to  falsely  represent." 

There  is  a  vast  distinction  between  an  affirmative 
representation  and  purely  an  answer  to  a  question 
such  as  was  asked  here  by  an  arresting  police  officer 
under  the  circumstances  of  booking  the  defendant 
and  to  which  the  defendant  need  make  no  reply. 

"Knowing!}^  to  falsely  represent  himself  to  be 
a  citizen  of  the  United  States  without  having  been 
naturalized  or  admitted  to  citizenship  or  without 
otherwise  being  a  citizen  of  the  United  States." 

Now,  let  us  see  what  our  latest  decision  is.  They 
attack  first  the  sufficiency  of  the  indictment  and 
secondly  the  sufficiency  of  the  evidence. 

The  indictment  in  that  case  charged  the  language 
of  the  statute,  that: 

"He  knowingly,  falsely  and  feloniously  repre- 
sented himself  to  be  a  citizen  when  he  was  not," 
and  in  the  one  count  after  that  language  the  court 
goes  on  to  say:  "Each  of  the  counts  charges  the 
appellant  on  a  stated  date  so  made  the  false  state- 
ment [143]  of  citizenship  in  an  application  for  a 
retail  liquor  license  filed  with  the  Montana  Liquor 
Control  Board  by  answering  'Yes'  to  the  question 
'Are  you  a  citizen  of  the  United  States?',  when 
appellant  was  not,  and  well  knew  he  was  not,  such 
a  citizen." 
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That  is  in  the  first  two  counts  and  the  third 
count : 

"That  the  appellant  so  made  the  false  statement 
of  citizenship  on  September  11,  1946  before  a  board 
of  special  inquiry  of  the  Immigration  and  Naturali- 
zation Service  of  the  United  States  when,  as  a  wit- 
ness, he  testified  that  'I  acquired  United  States 
citizenship  through  my  father  who  naturalized  in 
the  United  States  when  I  was  a  minor, '  in  answer  to 
the  question  'Of  what  country  are  you  now  a 
citizen"?',  when  appellant  was  not,  and  well  knew 
he  was  not,  such  a  citizen." 

In  other  words,  he  affirmatively  comes  forth  as  a 
witness  and  under  oath  states  certain  things,  while 
here  we  have  nothing  under  oath,  except  when  he 
w^as  under  oath  and  told  the  truth  to  Mr.  Hamilton 
of  the  Immigration  Service,  which  was  actually 
at  a  time  prior  to  the  time  of,  I  think,  two  arrest 
slips  in  this  case — yes,  prior  to  the  time  of  two 
arrest  slips  in  this  case. 

He  testified,  again,  "I  acquired  United  States 
citizenship  [143]  through  my  father  who  naturalized 
in  the  United  States  when  I  was  a  minor."  He 
made  that  answer  to  the  question,  ''Of  what  coun- 
try are  you  now  a  citizen,  when  appellant  was  not, 
and  well  knew  that  he  was  not,  such  a  citizen." 

Now,  then,  on  the  attack  as  to  the  sufficiency  of 
the  indictment  the  court  said : 

"The  attack  upon  the  sufficiency  of  the  indict- 
ment is  based  upon  asserted  necessity  for  allega- 
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tion  and  proof  of  fraudulent  purpose  in  the  making 
of  the  false  claim  of  citizenship." 

The  court  there  held  that  the  statute  under  which 
fhis  indictment  was  laid  does  not  by  implication  or 
otherwise  condition  the  outlawed  offense  upon  the 
alleged  existence  of  fraudulent  purpose  in  the  mind 
of  the  one  making  false  claim  of  citizenship. 

Now  actually  as  to  the  phase  w^hether  the  proof 
would  require  fraudulent  purpose  is  pure  dictum 
because  that  was  not  before  the  court.  But  as  to 
the  lack  of  need  to  affirmatively  plead,  as  some  of 
the  other  courts  have  held,  that  of  course  is  a  direct, 
decisive  point  and  was  before  the  court. 

I  am  making  no  contention  here  at  all  on  the 
question  of  pleading  a  fraudulent  purpose.  But 
there  are  other  cases,  and  we  will  note  that  this  case 
can  be  actually  reconciled  in  spite  of  those  few 
words,  with  the  Achtner  case  and  the  case,  one 

from  the  Second  Court  of  Appeals  and  the  [144] 
other  from  the  Seventh  Court  of  Appeals,  which  I 
will  come  to  in  a  moment  because  of  the  next  ques- 
tion, and  that  is  the  one  we  really  have  here  before 
us — whether  or  not  this  was  pertinent  to  any  in- 
quiry at  all. 

Now,  here  is  what  our  Appellate  Court  said: 

"Appellant  also  contends  in  effect  that  the  charges 
and  proof  do  not  sufficiently  show  that  his  claims 
of  United  States  citizenshii:)  were  material  to  the 
transactions  at  hand  and  were  not  mere  boastful 
or  jesting  assertions" — were  not  material  to  the 
transactions  at  hand. 
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Let  us  see  what  the  Appellate  Court  said: 

''But  the  first  two  counts  charge  and  the  undis- 
puted evidence  establishes  that  the  allegedly  false 
claims  of  citizenship  were  made  in  appeallant's 
applications  for  a  Montana  liquor  license  filed  with 
the  Montana  Liquor  Control  Board.  At  the  time 
of  such  filing,  no  one  but  a  citizen  was  eligible  for 
a  liquor  license  under  Montana  law." 

In  other  words,  it  was  material  and  it  was  perti- 
nent. 

"The  third  count  charges  and  the  supporting 
evidence  indicates  that  the  allegedly  false  claim 
of  citizenship  was  made  by  appellant  as  a  witness 
before  a  board  of  special  inquiry  of  the  Immigra- 
tion and  Naturalization  Service.  The  evidence  [145] 
further  discloses  that  while  so  appearing  before 
the  board,  appealant  was  testifying  in  aid  of  another 
alien's  application  for  admission  to  this  country  to 
become  an  employee  in  appellant's  business. 

"In  each  instance,  the  inquiry  as  to  citizenship 
was  made  by  public  officers  in  furtherance  of  their 
official  duty  and  authority." 

Obviously  it  must  have  been  in  furtherance  of 
their  official  authority  because  he  couldn't  get  a 
license  in  the  first  place  unless  he  was  a  citizen. 
They  only  issued  as,  if  and  when  the  man  is  a 
citizen  and  you  can't  support  the  other  phase  of 
naturalization  unless  you  too  are  a  citizen. 

"Obviously,  appellant's  claim  of  United  States 
citizenship  in  response  to  such  inquiry  could  not 
be  said  to  have  been  made  as  'a  mere  boast  or  jest 
or  to  stop  the  prying  of  some  busybody.'  " 
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That  meets  the  requirements  of  United  States  vs. 
Achtner.  And  so  far  as  the  defendant's  rights  are 
concerned  or,  rather,  a  prisoner's  rights  are  con- 
cerned or  anyone  arrested,  the  police  officers,  when 
they  go  into  inquiring  under  a  condition  of  arrest 
it  is  nothing  but  precisely  a  situation  of  prying 
into  somebody's  business  by  some  busy-body. 

They  follow  the  Achtner  case  here,  your  Honor. 
You  will  [146]  observe  that  on  the  question  of  ma- 
teriality. Now,  we  know  that  it  wasn't  material  in 
this  case.  We  know  it  wasn't  pertinent  to  any 
arrest.  The  most  you  can  say  is  that  they  wanted 
police  information. 

We  also  know  too,  your  Honor,  that  when  a  man 
is  arrested  we  know  something  of  the  practices.  We 
have  it  before  this  court,  and  that  is  if  the  prisoner 
exercises  not  only  his  lawful  rights  but  his  legal 
rights  and  declines  to  be  fingerprinted  or  declines 
to  state  his  name  and  address — well,  of  course 
they  book  him  and  can  hold  him  on  suspicion  for 
72  hours  and  they  usually  cool  him  off  by  sending 
him  into  a  cell  and  keeping  him  there  until  he  is 
ready  and  willing  to  be  cooperative  in  answering 
questions.  In  other  words,  his  booking  will  not  be 
completed  and  his  bail  set  unless  he  does  so  and 
we  know  there  is  always  the  intimidation  when  that 
police  officer  takes  you  by  the  shoulder  and  marches 
you  into  a  booking  office. 

There  is  a  semblance  of  duress  there  and  when 
they  say  here:  ^'What  is  your  name?"  '^We  are 
booking  you,"  and  take  your  money,  there  is  no 


United  States  of  America  177 

affirmative  movement  upon  the  part  of  any  prisoner 
to  say:  ''I  want  to  say  this,  I  want  to  say  the  other 
thing,"  but  you  always  have  the  hand  of  compul- 
sion. But,  regardless  of  that,  we  do  know  that  it 
wasn't  pertinent  anymore  than  if  they  were  inter- 
ested in  one's  religion,  one's  income,  the  number  of 
children  he  has — interesting  statistical  [147]  things, 
yes,  maybe  for  social  welfare  work.  But  the  in- 
dividual and  the  residence  or  the  age,  be  he  citizen 
or  not,  he  is  under  no  such  obligation  to  answer 
under  those  circumstances.  He  would  be  before  the 
immigration  authorities.  He  would  in  a  registration 
where  somebody  has  the  legal  right  to  inquire.  Now, 
the  Achtner  case — let  me  see.  Now,  we  know  that 
in  the  De  Pratu  case  in  determining  the  question 
of  pertinency  and  materiality  it  follows  the  Achtner 
case  and  that  is  by,  I  think,  Judge  Hand,  of  the 
Second  Circuit  Court  of  Appeals — no,  I  am  mis- 
taken. It  is  by  Circuit  Judge  Clark  with  Hand, 
Swan  and  Clark  sitting. 

In  that  case  he  was  charged  with  falsely  repre- 
senting himself  to  be  a  citizen  when  he  was  not  and 
he  pleaded  guilty.  Then  he  made  a  motion  for  per- 
mission to  withdraw  the  plea  of  guilty  and  the 
court  denied  that  motion.  He  wanted  leave  to 
change  that  plea. 

He  asked  that  privilege  on  the  ground  that  no 
offense  against  the  United  States  had  been  charged 
and  consequently  in  this  case  we  get  into  the  ques- 
tion of  when  you  may  change  a  plea.    I  think  the 
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rules  have  been  somewhat  modified  since  that  time, 
but  that  of  course  isn't  pertinent  here. 

Counsel  has  cited  some  phases  of  it  and  it  is 
worthwhile  reading  the  revised  or  amended  section 
because  it  is  now  going  to  deal  with  the  intro- 
duction into  the  statute  of  the  word  "falsely"  and 
its  significance  and  the  elimination  [148]  of  the 
word  "fraudulent." 

The  statute,  8  U.S.C.A.,  Section  746(a),  sets  out 
in  34  numbered  subdivisions  at  least  that  number 
of  separate  offenses  related  in  some  way  to  natural- 
ization proceedings,  citizenship  status,  and  the  con- 
trol of  aliens  in  this  country. 

It  represents  for  the  most  part  a  codification  in 
one  place  in  the  Nationality  Act  of  1940  of  offenses 
formerly  scattered  in  various  places. 

Subdivision  (18),  with  which  we  are  immedi- 
ately concerned,  makes  it  a  felony  for  any  alien 
"knowingly  to  falsely  represent  himself  to  be  a 
citizen  of  the  United  States  without  having  been 
naturalized  or  admitted  to  citizenship,  or  without 
otherwise  being  a  citizen  of  the  United  States." 

Then  quoting  the  statute : 

"This  subdivision  is  a  substantial  reenactment  of 
the  repealed  18  U.S.C.A.,  Section  141,  originally 
passed  in  1870,  which,  under  the  heading,  "falsely 
claiming  citizenship,'  made  liable  to  fine  and  im- 
prisonment any  person  who  'for  any  fraudulent 
purpose  whatever,  shall  falsely  represent  himself 
to  be  a  citizen  of  the  United  States  without  having 
been  duly  admitted  to  citizenship.'  "  [149]   Thus, 
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tlie  only  pertinent  difference  between  the  definitions 
of  the  two  sections  is  that  the  present  statute  has 
substituted  the  words  'knowingly  to  falsely  repre- 
sent' in  the  place  of  the  prior  representation  'for 
any  fraudulent  purpose  whatever.'  Significant  also 
is  the  increase  in  the  penalty  by  the  later  legislation 
from  a  maximum  of  $1,000  fine  and  two  years'  im- 
prisonment to  a  $5,000  fine  and  five  years'  im- 
prisonment. 

"The  first  and  most  important  question  with 
which  we  are  presented  concerns  the  sufficiency  of 
the  indictment,  which,  as  we  have  seen,  does  little 
more  than  reiterate  the  language  of  the  statute. 
We  are  no  longer  bound  by  ancient  and  antiquated 
rules"  and  so  on. 

Then  they  proceed  to  analyze  whether  or  not  the 
language  of  the  statute  is  sufficient  to  put  the  de- 
fendant on  notice  and  they  hold  that  it  is.  So  there 
they  sustained  the  indictment.  But  the  court  pro- 
ceeds : 

"As  defendant  here  does  not,  as  well  as  he  could 
not,  claim  to  have  been  prejudiced  in  his  defense 
or  placed  in  danger  of  double  jeopardy,  the  indict- 
ment must,  therefore,  stand  against  any  objection 
to  merely  its  generality  of  allegation.  So  that 
question  is  out  of  the  way.  Then  the  court  pro- 
ceeds: [150] 

"Under  this  statute  no  imitation  was  placed 
upon  the  circumstances  under  which  and  the  person 
to  wliom  the  false  representation  was  made  as  long 
as  it  was  for  a  fraudulent  purpose. ' ' 
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And  that  is  referring  to  the  originate  statute. 

''Included  among  such  purposes,  according  to  the 
precedents  are  the  securing  of  registration  as  a 
voter,  the  obtaining  of  a  passport  and,  it  seems,  the 
gaining  of  entry  into  the  United  States." 

And  then  they  proceed : 

''And  the  intent  of  Congress  in  October,  1940, 
when  Section  141  was  replaced  by  Section  746,  was 
quite  obviously  to  extend,  rather  than  to  reduce, 
the  coverage,  as  well  as  the  penalties,  of  the  prior 
law,  for  the  latter  statute  was  part  of  the  National- 
ity Act  of  1940,  a  national  defense  measure  enacted 
in  the  face  of  the  impending  war  to  help  tighten 
controls  over  the  conduct  of  aliens  in  this  country." 

Now,  the  court  proceeds : 

"This  conclusion  disposes  also  of  defendant's 
cognate  contention  that  the  prohibited  representa- 
tion must  be  made  to  the  government  or  one  of  its 
agencies  [151]  and  cannot  be  made  to  a  private 
individual  in  a  private  capacity." 

That,  of  course,  w^as  never  contended  nor  was  it 
an  argument  at  any  time. 

There  is  no  question  whatsoever  about  an  em- 
ployer who  may  for  security  reasons  or  even  for  a 
matter  of  plant  efficiency  desire  certain  information. 
So  if  you  seek  employment  from  someone,  that 
someone  has  a  right — he  has  not  only  the  lawful  but 
he  has  the  legal  right  to  ask  the  questions  and  get 
honest  answers  because  if  you  don't  give  him  an 
honest  answer  then  you  are  guilty  of  deception  and 
it  is  the  deception  that  is  struck  at  because  if  it 
isn't  deception  it  is  not  pertinent. 
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But  if  you  do  say  you  are  a  citizen  and  you  are 
not,  he  may  place  you  in  a  category  that  he  would 
not  if  he  knew  that  you  were  not  a  citizen. 

Then  on  the  other  hand  he  may,  so  far  as  the  effi- 
ciency experts  are  concerned  or  the  psychiatrists  of 
the  plant,  have  taken  a  different  position.  In  other 
words,  he  is  entitled  to  know.  You  are  entitled  to 
know,  I  would  assume,  if  one  seeks  a  position  per- 
haps where  one  is  a  member  of  a  type  of  union 
that  an  employer  might  believe  w^as  not  compatible 
with  his  operations — a  municipality  may  even  ask: 
*'Are  you  or  have  you  ever  been  a  member  of  the 
Communist  Party?"  And  it  may  even  go  so  far 
that  if  it  is  required  to  be  made  under  oath  [152] 
that  therefore  it  might  even  be  perjury.  In  fact, 
it  would  if  they  had  the  legal  right  to  ask  that 
question. 

A  municipality  has  the  same  right  in  employing 
policemen,  and  so  has  the  private  employer  the 
right  to  inquire  and  a  right  to  truthful  answers. 

So,  they  sweep  away  the  contention  that  it  is 
only  a  governmental  agency.  Of  course,  we  make  no 
such  contention  here  and  never  have.  So  they  pro- 
ceed: 

"As  we  have  seen,  the  history  of  the  legislation 
definitely  implies  the  contrary,  and  we  see  no 
ground  for  the  weakening  of  the  statute  by  the 
construction  thus  urged.  Nor  is  there  any  basis 
for  its  claimed  unconstitutionality,  since  the  Con- 
gress has  ample  power  to  impose  a  regulation  of 
this  kind  upon  the  conduct  of  aliens  in  this  country. 
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But  we  agree  with  the  District  Court  that  the 
representation  of  citizenship  must  still  be  made 
to  a  person  having  some  right  to  inquire  or  adequate 
reason  for  ascertaining  a  defendant's  citizenship; 
it  is  not  to  be  assumed  that  so  severe  a  penalty  is 
intended  for  words  spoken  as  a  mere  boast  or  jest 
or  to  stop  the  prying  of  some  busybody,  and  the  use 
of  the  words  'knowingly'  and  'falsely'  implies 
otherwise.  Thus,  it  is  said  that  the  word  'falsely' 
particularly  in  a  [153]  criminal  statute,  suggests 
something  more  than  a  mere  untruth  and  includes 
'perfidiously'  or  'treacherously'  or  'with  intent  to 
defraud'  as  has  been  held  with  respect  to  the  coun- 
terfeiting laws." 

Now,  that  is  the  case  cited  by  our  Circuit  Court 
in  the  De  Prato  case  and  they  hold  that,  brushing 
aside  the  contention  there  that  it  was  material  and 
pertinent,  but  we  say  here  it  was  not  material  or 
pertinent  to  any  such  issue. 

There  is  a  very  interesting  opinion,  your  Honor, 
as  to  when  one  has  these  legal  rights  to  inquire. 

While  it  was  not  this  type  of  a  case,  it  involved 
where  the  one  agency  who  did  not  apparently  have 
jurisdiction  over  the  particular  matter  did  make 
some  inquiries.  It  is  an  opinion  that  we  have  been 
using  around  here,  by  our  federal  judge.  Judge 
Pierson  Hall,  in  the  case  of  United  States  vs.  Steve 
White  and  A.  C.  Dunham,  Case  No.  18944,  and  it 
contains  some  very  apt  language.  I  just  borrowed 
this  from  the  judge's  secretary,  and  rather  than 
state  the  substance  of  how  the  question  came  up,  I 


United  States  of  America  133 

think  lie  does  that  much  better  than  I  could  in  this 
written  opinion.    He  says: 

''The  term  'jurisdiction'  as  used  in  Section  80 
is,  of  course,  a  different  term  than  'jurisdiction' 
as  used  in  connection  with  courts.  The  word  'juris- 
diction' is  synonymous  wtih  the  word  'power,'  that 
is,  the  power  to  act.  I  think  as  it  is  used  in  Section 
80  and  as  it  is  used  in  Title  8,  conferring  upon  the 
Department  of  Justice  'jurisdiction'  concerning 
aliens  and  the  matter  of  naturalization  and  the 
like,  it  means,  as  among  the  different  agencies  and 
departments  of  the  Government,  that  the  Depart- 
ment of  Justice,  and  no  other  department,  shall 
have  power  to  investigate  and  to  do  the  other  things 
required  or  permitted  of  it  by  Title  8.  That  is  to 
say,  the  Department  of  the  Interior  could  not  go 
out  and  investigate  or  make  arrests  or  hold  hear- 
ings concerning  the  matter  of  aliens,  [155]  nor  could 
the  Treasury  Department  or  the  Department  of 
Agriculture,  or  the  Navy  Department,  nor  any 
other  department.  So,  as  between  the  different 
agencies  of  the  Government,  I  think  that  term  as 
used  means  that  jurisdiction  is  the  power  of  that 
particular  agency  to  administer  and  enforce  the  law. 

"That  points  up  the  proposition  that  the  decep- 
tion which  is  condemned  by  the  statute — and  de- 
ception is  what  the  statute  condemns — must  be 
practiced  upon  the  particular  department  or  agency 
involved.  For  instance,  if  a  person  would  make  a 
statement  to  the  Department  of  the  Interior  con- 
cerning his  alienage   or  the  date  of  his  birth  or 
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the  fact  that  he  arrived  in  the  country  on  a  certain 
date,  or  something  like  that,  although  he  might 
commit  a  violation  of  the  law  with  relation  to  some 
Act  that  the  Department  of  the  Interior  was  charged 
with  enforcing,  I  certainly  do  not  think  that  would 
be  such  a  deception  as  would  carve  out  the  crime 
of  deceiving  the  Department  of  Justice  within  the 
concept  of  the  term  as  used  in  Section  80. 

''I  do  not  think  the  statute  can  be  stretched  to 
cover  a  deception  of  a  state  police  officer  or  any 
state  agency  or  of  an  individual  person  in  connec- 
tion with  the  administration  or  enforcement  of  any 
of  the  laws  of  the  Government  of  the  United 
States.  If  it  can  [156]  be  stretched  to  cover  decep- 
tion that  is  practiced  upon  a  state  policeman,  then 
it  can  be  stretched  to  cover  any  deception  or  false 
statement  made,  for  instance  to  an  inquisitive  neigh- 
bor or  friend  or  business  associate  concerning  your 
citizenship,  or  your  income,  or  any  of  the  almost 
innumerable  facts  of  life  which  are  now  regulated 
by — and  thus  within  the  'jurisdiction'  of  some  de- 
partment or  agency  of  the  Government. 

' '  For  instance,  if  in  a  conversation  with  a  brother 
lawyer  one  should  deliberately  misstate  his  income 
for  last  year,  one  would  be  guilty  of  a  crime  because 
the  investigation  of  violations  of  the  income  tax  law 
is  under  the  'jurisdiction'  of  the  Bureau  of  In- 
ternal Revenue.  And  you  can  carry  it  further.  You 
can  get  it  down  to  where  if  one  lied  to  a  neighbor 
or  friend  about  one's  age,  or  actual  residence  on  a 
particular  street,  it  would  be  a  crime  for  making  a 
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false  statement  in  connection  with  a  matter  within 
the  'jurisdiction'  of  some  department  of  the  Gov- 
ernment, because  certain  agencies  of  the  Govern- 
ment are  charged  with  enforcement  of  the  Selective 
Training  and  Service  Act,  and  the  age  and  residence 
of  male  persons  are  material  facts  in  connection 
with  the  administration  of  that  law.  Examples  can 
be  multiplied." 

We  say  it  is  not  pertinent  and  it  is  not  material. 

Let's  assume  one  of  our  agricultural  inspectors 
under  the  Agricultural  Department  of  the  United 
States,  whose  duty  it  is  to  survey  pest  control,  to 
ascertain  whether  or  not  the  Mediterranean  fly  is 
floating  around  in  certain  districts,  and  he  finds 
one  that  looks  rather  rugged,  badly  beaten  down, 
he  is  making  his  inspection  and  he  talks  to  a  farmer 
at  the  time,  and  the  farmer,  maybe,  looks  like  an 
alien  or  something,  and  he  asks  him,  "Are  you  a 
citizen  of  the  United  States'?" — if  he  answered, 
"Yes,"  what  difference  would  it  make  as  to  whether 
the  bugs  could  be  controlled  and  to  condemn  the 
pest  situation  in  that  particular  area? 

It  is  not  making  an  affirmative  claim. 

And  that  illustration  is  just  as  apt  as  when  Mr. 
Smiley  was  arrested  for  gambling,  shooting  dice, 
and  it  made  absolutely  no  difference  and  it  wasn't 
pertinent  at  all. 

And  the  De  Pratu  case  does  say  that  it  must  be 
in  furtherance  of  an  official  authority  and  duty.  "In 
furtherance  of  an  olficial  authority" — and  the  word 
"authority"  is  very  significant  there — "and  duty." 
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It  implies  the  power  to  do  so,  just  as  Judge  Hall 
lias  mentioned  in  this  decision.  And  they  lacked 
the  official  power  in  this  instance  to  make  that  kind 
of  an  inquiry.  And  when  he  was  obliged  to  do  it 
with  those  that  did  have  that  authority  and  that 
power,  then  he  answered  truthfully  each  time.  And 
I  submit,  your  Honor,  that  the  evidence  here  is 
wholly  lacking  in  supporting  the  [158]  cardinal 
allegations  of  this  indictment,  that  he  wilfully, 
falsely,  and  fraudulently  represented  himself  to  be 
a  citizen  of  the  United  States,  and  the  motion  should 
be  granted. 

Mr.  Tolin :  I  have  a  rather  long  memorandum  on 
this  point.  I  don't  know  if  it  was  filed  early  enough 
and  the  court  has  had  an  opportunity  to  read  it, 
but  referring  to  that  memorandum  there  are  a  few 
things  that  were  suggested  by  counsel's  argument 
that  might  be  treated  here  briefly. 

He  made  some  point  that  the  defendant  Smiley 
when  he  was  in  the  various  police  and  sheriff's 
stations  was  not  gaining  anything  by  any  statement 
that  he  made;  that  his  statement  was  one  which 
was  made  merely  to  satisfy  the  Police  Department, 
and  not  for  any  advantage  that  might  accrue  to 
Smiley. 

We  know  from  this  evidence,  that  is,  the  evidence 
in  this  case,  that  Smiley  was  an  alien.  We  know 
from  the  testimony  of  Lieutenant  Cunningham  of 
the  Los  Angeles  Police  Department  that  whenever 
an  alien  is  arrested  and  admits  his  alienage  ui^on 
the  inquiry,  it  becomes  a  part  of  their  record,  or 
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wlieii  the  department  has  reason  to  believe  that  the 
arrestee  is  an  alien,  that  they  call — that  is,  the 
Police  Department  calls  the  Immigration  Service 
and  tells  them  about  it,  that  they  have  arrested  that 
man,  and  for  what.  So  that  the  department  of  the 
government  which  has  jurisdiction  over  matters  of 
deportation,  naturalization,  and  other  alien  control 
matters,  is  placed  upon  notice.  [159] 

I  do  not  know  w^hether  Mr.  Christensen  is  right 
that  a  man  standing  in  the  booking  office  of  a  police 
station  after  being  arrested  has  a  right  to  not 
answer  any  questions.  But  if  he  has  and  does 
answer  them,  if  he  has  a  right  not  to  answer  but 
he  elects  to  answer,  it  would  seem  that  he  would 
be  in  the  parallel  position  of  a  defendant  in  a 
criminal  case  who  has  no  duty  to  testify  but  who 
elects  to  testify.  When  he  does  undertake  to  testify 
he  is  obligated  to  tell  the  truth,  otherwise  he  is 
subject  to  the  prosecution  which  follows  for  perjury. 
And  if  this  man  in  the  booking  office  elected  to  an- 
swer questions,  then  he  is  liable  to  answer  them 
correctly,  at  least  to  answer  them  free  from  mis- 
leading deliberate  falsehood. 

And  had  Mr.  Smiley,  according  to  the  evidence 
here,  had  a  matter  pending  before  the  Immigration 
Service,  they  were  interested  in  him,  they  had  a 
deportation  warrant,  or  something  of  the  sort,  out 
for  him — had  they  got  a  telephone  call  from  Mr. 
Cunningham,  as  according  to  Cunningham's  testi- 
mony they  would  have  received  one,  had  Mr.  Smiley 
said  that  he  was  an  alien,  then  that  agency  which 
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did  have  a  proceeding  which  might  have  resulted 
in  deportation,  that  agency  would  have  been  alerted 
to  the  fact  that  this  man  was  in  trouble  with  the 
Police  Department,  at  least  that  a  charge  had  been 
brought  against  him,  he  was  there  at  the  jail,  or  he 
had  been  unless  he  made  bail,  and  when  the  de- 
fendant stood  up  to  [160]  the  booking  officer  and 
said,  "I  was  born  in  New  York,  I  have  lived  here 
all  my  life,  I  am  a  citizen  of  the  United  States," — 
by  that  fact  he  procured  whatever  advantage  there 
is  in  not  having  the  Police  Department  report  him 
to  the  immigration  authorities  for  whatever  use 
the  immigration  authorities  would  desire  to  make 
of  the  information  that  Smiley  was  in  trouble  be- 
cause of  the  gambling  laws  or  was  under  question- 
ing and  was  held  in  connection  with  a  murder,  or 
something  of  that  character.  I  think  it  might  be  a 
very  substantial  advantage  to  one  who  is  the  sub- 
ject of  inquiry  with  respect  to  his  right  to  be  in 
the  country,  to  not  have  the  immigration  authori- 
ties get  a  phone  call  from  the  Police  Department 
saying,  "We  have  a  booking  down  here  by  the 
name  of  Smiley  who  is  an  alien." 

Although  Smiley  was  there  before  the  Immigra- 
tion Service,  he  was  there  upon  his  representations, 
and  they  did  not  include,  of  course,  the  matters 
respecting  which  he  had  been  arrested  by  the  Los 
Angeles  Police  Department. 

Petition  of  Ledo  in  67  Fed.  Supp.  917  was  a 
case 
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Mr.  Christensen :     What  was  that  ? 

Mr.  Tolin:  67  Fed.  Supp.  917.  That  was  a  case 
in  which  a  false  claim  of  citizenship  was  made  in 
one  instance  to  a  miion.  That  is,  one  of  these  long- 
shoremen's unions,  Local  1329.  Whether  A.  F.  of  L. 
or  C.I.O.  doesn't  appear,  but  in  any  event  it  was  a 
union.  You  had  to  be  a  citizen  in  order  to  hold  a 
certain  position,  elected  position  in  the  union,  [161] 
and  one  of  the  statements  of  citizenship  was  sup- 
posedly made  to  that  union,  then  there  was  another 
one  that  was  made  in  this  way: 

''Q.  Did  you  ever  claim  to  be  a  citizen  of  the 
United  States  for  any  reason?" 

There  are  questions  before  the  Immigrant  In- 
spector, and  the  matter  arose  upon  an  application 
for  citizenship,  which  was  denied. 

'^Q.  Did  you  ever  claim  to  be  a  citizen  of  the 
United  States  for  any  reason? 

"A.     Yes,  I  did  down  to  Quonset. 

''Q.  Now,  in  regards  to  your  having  claimed 
American  citizenship  at  Quonset,  as  you  have  pre- 
viously testified.   Will  you  explain  more  fully? 

"A.  Well,  when  you  sign  the  papers  you  got  to 
state  where  you  were  born  and  so  forth. 

"  Q.    And  what  did  you  do  ? 

''A.  I  just  wrote  down  'Born  in  New  Bedford, 
January  16,  1894.' 

"Q.  Did  you  ever  claim  to  having  been  natural- 
ized at  New  Bedford,  Massachusetts,  in  1926? 

''A.     Yes,  I  forgot  that,  that's  right. 
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''Q.  You  admit  having  claimed  American  citi- 
zenship on  those  two  occasions'? 

''A.     That's  right.  [162] 

''Q.  Will  you  explain  to  me  the  circumstances 
under  which  you  made  those  claims  ? 

''A.     I  wanted  an  interview  with  Mr.  , 

the  officials  of  Merritt,  Chapman  and  Scott,  they 
are  the  contracting  stevedores  for  the  Navy.    *    *    * 

''Q.  And  what  was  your  purpose  in  claiming 
American  citizenship  at  that  time'? 

"A.     So  I  wouldn't  have  no  troubles  getting  in." 

Then  it  appears  he  wouldn't  have  trouble  getting 
through  the  gate  to  get  up  into  the  navy  yard  to 
talk  to  these  contractors. 

That  man  was  obtaining  an  advantage,  he  was 
getting  through  a  gate,  he  was  getting  access  to  cer- 
tain officials  of  this  operating  company,  these  con- 
tractors, I  suppose  so  he  could  apply  for  a  job. 
Anyway,  he  was  getting  access  there  by  claiming  to 
be  a  citizen. 

Smiley,  on  the  other  hand,  was  gaining  the  advan- 
tage of  not  having  it  brought  to  the  attention  of  a 
federal  agency,  which  was  investigating  his  right 
to  remain  in  the  country,  that  he  was  in  trouble 
with  the  local  police  over  gambling. 

I  think  that  was  a  fraudulent  purpose  he  had  in 
mind.  It  certainly  resulted  in  the  failure  of  the 
Immigration  Service  to  get  that  call  from  Lieu- 
tenant Cunningham,  or  Lieutenant  Cunningham's 
subordinates. 

NoAV,  concerning  the  test  by  which  a  person  in- 
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quires  into  the  nationality  status  of  a  person.  We 
have  not  pleaded  here  [163]  as  generously  as  coun- 
sel suggests.  The  language  of  the  indictment  says, 
with  reference  to  Thomas  A.  Cox,  "being  a  person 
having  good  reason  to  inquire  into  the  nationality 
status  of  the  defendant."  Not  that  he  had  any 
duty  with  respect  to  the  nationality  laws,  or  that  he 
was  even  under  any  mandate  of  the  duty  of  his  of- 
fice to  inquire,  but  one  having  good  reason  to 
inquire. 

Your  Honor  heard  the  testimony  of  Mr.  Hood 
this  morning,  and  your  Honor  knows  of  the  statutes 
under  which  the  Federal  Bureau  of  Investigation 
maintains  that  central  indexing  of  identification 
data  in  Washington,  D.  C,  and  how  appropriations 
are  made  by  Congress  after  Congress  to  the  oper- 
ation of  that  department,  so  that  any  police  office 
throughout  the  United  States  may  telegraph  in  to 
the  Federal  Bureau  of  Investigation  and  receive 
from  them  that  identification  data ;  that  the  Federal 
Bureau  of  Investigation  makes  certain  references 
of  information  to  the  Immigration  Service,  and 
there  is  an  exchange  between  the  police  depart- 
ments, they  sending  in  information  and  the  Bureau 
sending  back  information,  each  providing  the  other 
in  their  correlation  of  identification  data. 

The  law  contemplates,  certainly,  that  when  a 
large  central  identification  bureau  is  set  up,  such 
as  the  F.B.I,  has  in  Washington,  with  the  power 
of  the  Bureau  to  send  out  reports,  to  provide 
blank  forms  to  the  local  police  departments  [164] 
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by  which  fingerprints  and  the  other  accompanying 
identification  data  is  forwarded  into  the  Bureau,  it 
must  be  contemplated  by  those  who  frame  a  law 
that  sets  up  that  machinery,  that  the  machinery  is 
going  to  be  used,  that  it  is  going  to  operate,  that 
officers  are  not  going  to  stop  at  taking  the  finger- 
prints, but  that  they  are  going  to  get  the  answers  to 
the  other  questions,  as  well,  and  an  officer,  there- 
fore, has  a  good  reason  to  inquire. 

I  don't  know,  and  I  don't  think  it  is  necessary 
to  answer  here  Mr.  Christensen's  theory  that  a 
man  at  the  booking  office  can  stand  mute  and  not 
even  give  an  answer  as  to  his  name,  and  can  refuse 
to  have  his  fingerprints  taken.  I  don't  know  what 
the  answer  to  that  might  ultimately  be.  I  think  Mr. 
Christensen  is  wrong,  at  least,  in  part  of  it.  But 
when  that  man  at  the  booking  office  does  give  the 
information,  he  takes  the  obligation  to  give  it  truth- 
fully, and  when  he  makes  a  positive  assertion,  gains 
the  advantages  which  I  have  stated  and  illustrated 
to  the  court,  he  takes  the  duty  to  give  true  infor- 
mation. 

Counsel  has  talked  a  lot  here  about  fraud,  and  it 
is  true  that  the  indictment  does,  along  with  the 
general  evidence  that  accompanied  these  allega- 
tions, say  that  the  statement  was  fraudulently  made. 
I  think  the  evidence  of  Cunnigham  and  Hood 

The  Court:  It  doesn't  say  ''fraudulently  made," 
does  if?  [165]  It  says  "falsely  made." 

Mr.  Christensen :     Falsely  and  fraudulently. 

Mr.  Tolin:     The  indictment  says  ''fraudulently." 
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That  is  surplusage.  That  indictment  was  drawn 
before  the  decision  came  down  in  the  De  Pratu  case 
which  says  it  isn't  necessary.  The  De  Pratu  case 
says  this  about  fraud.   It  says: 

"The  attack  upon  the  sufficiency  of  the  indictment 
is  based  upon  asserted  necessity  for  allegation  and 
loroof  of  fraudulent  purpose  in  the  making  of  the 
false  claim  of  citizenship.  The  present  statute  does 
not  expressly  so  provide,  and  from  a  reading  of  it 
it  readily  appears,  contrary  to  appellant's  conten- 
tion, that  Section  746  (a)  (18),  Title  8  U.  S.  Code, 
under  which  this  indictment  was  laid,  does  not  by 
implication  or  otherwise  condition  the  outlawed 
offense  upon  the  alleged  existence  of  fraudulent 
purpose  in  the  mind  of  the  one  making  false  claim 
of  citizenship,  although  that  fraudulent  purpose 
was  a  necessary  ingredient  of  the  similar  offense 
under  the  previous  law  which  was  superseded  by 
said  Section  746  (a)  (18).  We  find  no  error  in  the 
trial  court's  refusal  to  dismiss  any  count  of  the 
indictment  for  failure  to  allege  fraudulent  purpose 
or  for  any  other  reason." 

Then,  in  that  earlier  case  of  United  States  v. 
Achtner,  which  is  cited  in  our  memorandum,  the 
elements  of  the  offense  [166]  are  set  out.   It  says : 

''The  indictment  here  charged  that  on  or  about 
October  8,  1941,  defendant,  Wolfgang  T.  Achtner, 
being  an  alien  never  naturalized  as  a  citizen,  'un- 
lawfully, willfully  and  knowingly  did  falsely  repre- 
sent himself  to  E.  L.  Kenney  of  the  Ebasco  Services, 
Inc.,  2   Rector   Street,   New  York   City,'   to   be   a 
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naturalized  citizen  of  the  United  States,  in  violation 
of  8  U.S.C.A.,  Section  746  (a)  (18),  which  was 
expressly  cited." 

Then  it  gives  the  history  of  the  arraignment,  and 
so  on. 

'' Thereafter,  on  February  2,  1944,  he  moved  for 
an  order  permitting  him  to  change  his  plea  to  'not 
guilty'  and  to  quash  the  indictment  as  insufficient 
on  its  face.  The  court  denied  the  motion,  however, 
in  a  considered  opinion  and  sentenced  defendant  to 
imprisonment  for  three  years.  This  appeal  attacks 
the  judgment  of  conviction  and  the  denial  of  the 
motion  to  quash  the  indictment  and  change  the 
plea  of  'guilty'  on  the  ground  that  no  offense  against 
the  United  States  has  been  charged. 

"The  statute,  8  U.S.C.A.,  Section  746  (a),  sets 
out  in  thirty-four  numbered  subdivisions  at  least 
that  number  of  separate  offenses  related  in  some 
way  to  naturalization  proceedings,  citizenship 
status,  and  [167]  the  control  of  aliens  in  this  coun- 
try. It  represents  for  the  most  part  a  codification 
in  one  place  in  the  Nationality  Act  of  1940  of  of- 
fenses formerly  scattered  in  various  places.  Sub- 
division (18),  with  which  we  are  immediately  con- 
cerned, makes  it  a  f<4ony  for  any  alien  'knowingly 
to  falsely  represent  himself  to  be  a  citizen  of  the 
United  States  without  having  been  naturalized  or 
admitted  to  citizenship,  or  without  otherwise  being 
a  citizen  of  the  United  States.'  [168] 

"This  subdivision  is  a  substantial  reenactment 
of  the  repealed  18  U.S.C.A.,   Section   141  which. 
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under  the  heading  'falsely  claiming  citizenship,' 
made  liable  to  fine  and  imprisonment  any  person 
who  'for  any  fraudulent  purpose  whatsoever,  shall 
falsely  represent  himself  to  be  a  citizen  of  the 
United  States  without  having  been  duly  admitted 
to  citizenship.' 

"Thus,  the  only  pertinent  difference  between  the 
definitions  of  the  two  sections  is  that  the  present 
statute  has  substituted  the  words  'knowingly  to 
falsely  represent'  in  the  place  of  the  prior  repre- 
sentation 'for  any  fraudulent  purpose  whatever,' 
Significant  also  is  the  increase  in  the  penalty  by 
the  later  legislation  from  a  maximum  of  $1000 
fine  and  two  years'  imprisonment  to  a  $5000  fine 
and  five  years'  imprisonment." 

Mr.  Christensen:  Doesn't  the  opinion  go  on  and 
say  it  must  be  with  an  intent  to  defraud?  Don't 
they  interpret  the  word  "falsely"  there? 

Mr.  Tolin:  Mr.  Christensen,  I  think  you  will 
have  an  opportunity  for  rebuttal  but  I  will  read 
the  next  paragraph  if  you  would  like  to  have  i1 
read.   It  doesn't  go  into  that  matter  at  all.   It  says: 

"The  first  and  most  important  questions  tvith  we 
are  presented  concerns  the  sufficiency  of  the  indict- 
ment, which,  as  we  have  seen,  does  little  [169]  more 
than  reiterate  the  language  of  the  statute.  We  are 
no  longer  bound  by  ancient  and  antiquated  rules  of 
common  law  criminal  pleading,  and  can  now  con- 
sider the  adequacy  of  indictments  on  the  basis  of 
practical,  as  opposed  to  technical,  considerations." 

That  is  all  copied  out  of  the  opinion. 
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Mr.  Christensen:     I  see.   All  right. 

Mr.  Tolin:  And  you  may  use  the  one  from  our 
library. 

Mr.  Christensen :     I  have  it  here. 

Mr.  Tolin :  I  think  those  cases,  your  Honor,  con- 
sidered in  the  light  of  the  evidence  of  the  wit- 
nesses from  the  Federal  Bureau  of  Investigation 
and  of  the  police  department — the  Immigration 
Service,  showing  how  they  correlate  this  informa- 
tion indicates  that  there  is  no  question  but  what  a 
case  has  been  made  out  and  the  defendant  should 
be  put  to  his  defense. 

The  Court :  What  do  you  think  about  Count  No. 
1?  Do  you  think  the  allegation  as  to  citizenship  is 
proved  by  proof  that  the  defendant  made  a  state- 
ment that  he  was  born  in  the  United  States  ? 

Mr.  Tolin:  At  the  outset  of  this  trial  I  didn't 
know  whether  that  count  was  going  to  be  made  out 
or  not  because  under  the  Warazower  case,  which 
your  Honor  has  no  doubt  read,  we  have  to  show,  if 
we  are  relying  on  the  admissions  of  the  [170]  de- 
fendant that  he  is  not  a  citizen  of  the  United 
States,  we  have  to  show  that  they  were  made  prior 
to  the  commission  of  the  offense. 

I  take  it  that  is  what  your  Honor  has  in  mind 
and  the  statement  as  to  Mr.  Siu  was  made  prior  to 
that  time. 

Now,  the  Warazower  case  says  unless  corrobo- 
rated, and  I  think  corroboration  is  explained  in 
this  instance — that  is,  you  can't  rely  upon  the  mere 
statement    of   the    defendant    unless    corroborated. 
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It  is  corroborated  by  the  fact  that  he  repeatedly 
made  the  statement.  He  made  it  under  circum- 
stances which  made  it  good  as  to  the  count  and  he 
made  it  under  circumstances  which  made  it  good 
as  to  Counts  2  and  3  and  therefore  we  don't  have 
the  jeopardy  of  its  being  treated  as  a  confession 
and  when  I  offered  in  evidence  here  this  morning 
the  statement  that  he  made  to  the  Immigration 
Service  on  that  subject,  first  counsel  objected  to  it 
and  I  undertook  to  withdraw  one  of  the  documents 
because  there  had  been  the  objection  of  materiality, 
and  I  thought,  well,  maybe  as  to  that  Siu  count 
there  might  be  a  question,  so  as  I  said,  I  started 
to  withdraw  it  and  then  Mr.  Christensen  said  he 
would  withdraw  his  objection  and  consequently  it  is 
in  without  objection  entirely. 

It  practically  amounts  to  a  confession  so  I  think 
Count  1  is  good.  I  think  that  is  the  only  one  which 
there  might  be  any  substantial  question  about.  [171] 

I  realize  there  is  a  question  on  that  but  I  thought 
the  question  is  one  which  we  can  well  resolve  in 
favor  of  the  government. 

Mr.  Christensen:  If  your  Honor  please,  I  don't 
know  but  what  your  Honor  had  in  mind  the  Beverly 
Hills  count. 

The  Court:  I  said  Count  1.  I  didn't  say  "Bev- 
erly Hills." 

Mr.  Christensen:  I  mean  the  one  with  reference 
to  Beverly  Hills. 

The  Court:     Tlio  Beverly  Hills  booking. 

Mr.  Christensen:     I  don't  know  whether  that  is 
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Count  1  or  not,  your  Honor.  That  is  not  the  Siu 
situation;  that  is  Cox. 

The  Court:     That  is  Cox. 

Mr.  Christensen:  Yes,  he  testified  he  asked  him 
when  he  was  born. 

The  Court:  Born  in  New  York.  That  is  all  he 
stated. 

Mr.  Tolin:  I  misunderstood  what  your  Honor 
had  in  mind.  The  case  which  I  have  handed  Mr. 
Christensen,  the  one  in  which  the  petition  of  Ledo 
from  which  we  read — in  that  case  the  court  found — 
you  have  to  read  the  whole  opinion  in  order  to  get 
it  because  it  reads  as  if  it  were  an  opinion  given 
from  the  bench  and  perhaps  not  pulled  together 
into  succinct  paragraphs  that  courts  will  do  when 
they  edit  and  give  it  out  as  a  published  opinion. 

It  is  a  District  Court  opinion,  however,  but  in  it 
the  [172]  court  concludes  that  the  statement  that  a 
man  was  born  in  New  Bedford,  had  been  there  all 
of  his  life  is  a  statement  that  he  is  a  citizen.  [173] 

The  Court:  And  he  stated  upon  further  exami- 
nation that  he  had  applied  for  citizenship  at  New 
Bedford.   That  was  the  way  I  understood  it. 

Mr.  Tolin:  I  think  that  was  the  basis  of  the 
court's  finding  of  a  second  false  statement. 

The  Court:  I  haven't  read  the  case ;  I  heard  you 
gentlemen  read  from  it. 

Mr.  Tolin:  Then  with  respect  to  that  Count  2, 
your  Honor,  after  he  had  stated  to  Mr.  Siu  that 
he  had  been  in  the  United  States  all  his  life,  which 
would  mean  that  he  would  be  a  citizen  unless  he 
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was  a  child  of  some  diplomat,  and  I  think  Mr. 
Christensen  suggested  that  that  was  at  least  a  legal 
possibility  in  these  cases,  that  would  put  him  in  the 
class  of  those  defendants  who  having  peculiar 
knowledge  of  an  exception  have  to  prove  the  ex- 
ception rather  than  the  government  negativing  the 
exception. 

So,  unless  he  is  the  child  of  some  diplomat  who 
was  here  in  the  diplomatic  service,  he  could  not 
have  been  born  in  the  State  of  New  York  and  be  in 
this  country  all  his  ife  without  being  a  United 
States  citizen. 

Of  course,  there  is  the  other  exception  that  he 
miglit  have  gone  somewhere  and  renounced  his  citi- 
zenship but  that  too  would  be  a  matter  peculiarly 
within  his  own  knowledge  and  would  be  a  matter 
of  affirmative  proof. 

Mr.  Christensen:  The  Ledo  case  is  utterly  and 
completely  [174]  of  no  relationship  to  the  problems 
that  I  have  discussed. 

There  it  was  the  contention  of  the  government 
that  the  petitioner — it  was  a  petition  for  naturaliza- 
tion and  based  upon  the  fact  that  he  had  falsely,  in 
connection  with  trying  to,  I  believe,  get  into  a 
union  so  that  he  could  easier  have  contact,  that  he 
falsely  claimed  to  be  a  citizen  and  also  that  he  had 
falsely  stated  that  he  had  been  naturalized.  It 
doesn't  involve  any  element  at  all — it  was  purely  a 
matter  of  discretion  there  of  whether  or  not  they 
were  going  to  deny  his  .petition.  The  barn  door 
was  wide  open.   It  is  not  narrowed  down  like  in  a 
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criminal  case  and  it  is  utterly  nonapplicable  to  the 
situation  that  we  have  here. 

A  terrifically  significant  thing  here,  your  Honor, 
is  that  we  have  noticed  that  counsel  by-passed  com- 
pletely the  fact  that  in  our  Circuit  Court  here  they 
hold  that  pertinency  and  materiality  is  important. 
They  discuss  the  whole  phase  of  why  it  doesn't  fit 
the  Achtner  case.  The  Achtner  case  wouldn't  apply 
in  that  in  this  case  for  an  aplication  for  a  liquor 
license  and  supporting  another  man's  citizenshi]) 
then  a  false  statement  with  reference  to  citizenship 
was  vitally  pertinent  and  material.  And  I  say  that 
there  isn't  the  slightest  answer  by  counsel  as  to 
whether  it  w^as  pertinent  and  material  in  con- 
nection with  his  arrest. 

He  moves  off  into  the  most  amazing  argument 
I  have  heard,  your  Honor,  that  because  you  have 
a  central  agency  gathering  [175]  information  that 
he  hasn't  the  right  either  as  a  resident  or  citizen, 
to  capture  heavy  advantage  when  he  may  be  ar- 
rested; that  he  must  expose  himself  so  that  he  can 
be  arrested  by  some  other  agency. 

The  law  imposes  no  such  duty  at  all.  We  do 
know  that  our  law  protects  the  citizen.  We  do 
know  that  there  is  something  in  the  Constitution 
and  the  amazing  thesis^  that  I  have  heard  here  that 
because  a  central  agency  of  a  police  department 
should  get  this  information  and  he  gains  the  ad- 
vantage so  another  one  may  not  arrest  him — that 
he  should  come  forth  and  answer  such  questions 
truthfully — you  might  just  as  well  say  that  is  a 
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private  detective  agency  were  saying,  ^'Well,  we 
supply  this  information  because  when  we  do  we 
are  in  a  better  shape  with  the  police  department — 
we  might  curry  some  favors,"  and  so  he  gained 
an  advantage  by  even  lying  to  a  Gallup  Poll  sur- 
veyor or  investigator. 

That  isn't  what  we  are  aiming  at  here,  your 
Honor.  We  are  aiming  at  something  that  is  perfi- 
dious and  something  that  is  treacherous.  That  is  in 
the  precise  language  of  the  Achtner  case.  The 
word  ''false"  means  more  than  a  mere  untruth. 

The  most  you  can  say  of  it  is  it  is  a  mere  un- 
truth to  a  police  officer  who  in  and  of  himself  had 
no  right,  legal  right,  to  so  inquire  and  it  doesn't 
fit  the  pattern  of  the  shoe  of  our  own  Circuit  which 
says  that  that  inquiry  must  be  [176]  in  furtherance 
of  his  official  authority  and  duty. 

There  is  no  answer  to  that  at  all.  And  I  say,  your 
Honor,  that  it  doesn't — that  he  has  absolutely  the 
right  under  those  circumstances  to  say  anything  he 
wants.  There  isn't  any  evidence  of  deception  here 
at  all  before  the  Immigration  Department.  Who 
did  he  deceive?  The  officer  who  was  after  an  ac- 
cumulation of  statistics  or  data,  carrying  out  a 
universal  policy  poUcij  and  because  he  didr/t  co- 
operate and  fit  into  the  picture  and  the  mechanics 
of  police  administration  counsel  argues  therefore 
that  he  gained  an  advantage  and  he  should  have 
told  the  truth. 

I  say,  your  Honor,  that  it  doesn't  fit  the  Achtner 
case  and  it  doesn't  fit  the  De  Pratu  case  in  any 
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sense  and  it  is  an  amazing  argument  and  I  think  an 
un-American  argument. 

Mr.  Tolin:  Counsel  apparently  didn't  get  the 
portion  of  my  argument  which  was  that  inasmucli 
as  the  police  department  is  under  an  obligation 
and  custom  to  refer  to  the  Immigration  Department 
information  on  all  persons  who  are  aliens  and 
who  are  arrested,  that  Mr.  Smiley,  who  had  a  case, 
a  deportation  case  pending  in  the  Immigration 
Office,  already  gained  the  advantage  of  not  having 
the  jjolice  department  call  up  and  say  that  Smiley 
was  there  charged  with  bookmaking  and  that  was 
an  advantage.  It  kept  the  police  department  from 
giving  the  Immigration  Service  that  which  the  Im- 
migration Service  was  entitled  to  receive  and  the 
police  department  under  obligation  [177]  to  furnish. 
And  if  Smiley  didn't  want  to  give  that  information 
he  could  have  used  the  classical  answer  of  those  who 
don't  want  to  answer  by  saying  or  refusing  to  an- 
swer the  question  upon  the  ground  that  the  answer 
might  tend  to  incriminate  him.  He  didn't  do  that. 
He  went  forward  and  affirmatively  lied  about  it. 

Mr.  Christensen:  Obligation'?  Listen  to  that, 
obligation.  It  is  the  obligation  of  the  police  depart- 
ment to  give  that  information.  It  was  the  obligation 
of  the  police  department  and  the  custom  to  give 
that  information  to  the  Immigration  Department 
and  the  Inunigration  Department  was  entitled  to  re- 
ceive it.  For  heaven's  sake,  the  police  department 
could  thumb  its  nose  if  it  wished  to  the  Immigration 
Department.    It  could  say — supposing  it  had  dis- 
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covered  Communists.  The  police  department  was 
under  no  obligation  to  give  that  information  to  the 
Immigration  Department  and  the  Immigration  ])e- 
partent  was  not  in  position,  legally,  to  demand  that 
information.  In  other  words,  if  we  reduce  the  of- 
fense under  this  statute  because  of  a  comity  be- 
tween agencies,  and  that  is  where  we  are  finally 
reducing  our  position  to  simply  because  whether 
you  might  have  comity  with  any  kind  of  agency 
you  might  say  "Well,  now,  that  is  nice,  we  will  call 
them  up.  Now  we  may  serve  a  warrant  a  little  bit 
earlier,"  but  that  didn't  even  exist  as  to  some  of 
these  counts  because  the  Immigration  Department 
already  had  had  him  before  them  and  [178]  he  testi- 
fied as  to  who  and  what  he  was. 

We  have  counts  in  this  that  actually  are  subse- 
quent to  that.  Why  should  those  counts  be  in  here 
even  if  that  kind  of  thesis  had  any  degree  or  sem- 
blance of  validity  to  it  at  all? 

Mr.  Tolin:     One  other  comment 

The  Court :  Well,  this  argument  has  to  end  some 
time  and  it  might  as  well  end  now. 

The  court  will  take  the  motion  under  advisement 
and  rule  on  it  at  10:00  o'clock  in  the  morning. 

In  the  meantime  we  will  go  over  your  requests 
in  chambers. 

Mr.  Christensen:  Very  well,  your  Honor.  May 
we  have  a  five-minute  recess? 

The  Court:  Yes,  the  court  is  recessed  until 
10:00  o'clock  tomorrow  morning. 
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(Whereupon,  at  3:45  o'clock  p.m.,  an  ad- 
journment was  taken  until  10:00  o'clock  a.m., 
Thursday,  July  14,  1949.)   [179] 

July  14,  1949 ;  10 :00  o'clock  a.m. 
(The    following    proceedings    were    had    in 
chambers  without  the  presence  and  hearing  of 
the  jury:) 

The  Court:  The  record  may  show  at  this  time 
that  the  defendant's  motions  made  at  the  close  of 
the  government's  case  are  denied. 

You  can  state  your  exceptions  to  the  failure  of 
the  court  to  give  certain  requested  instructions ;  and 
if  you  have  any  exceptions,  Mr.  Tolin,  you  may  do 
likewise. 

Mr.  Tolin :     I  have  no  exceptions. 

Mr.  Christensen:  In  the  light  of  the  court's 
announced  general  instructions,  we  have  no  excep- 
tions to  take  as  to  the  first  18  instructions  offered, 
the  instructions  being  the  ones  filed  in  advance  of 
the  trial. 

As  to  those  that  the  court  in  the  group  of  18  that 
he  is  not  going  to  give,  and  there  are  five  of  those 
that  the  court  has  announced  that  he  is  going  to 
give,  since  the  court  is  giving  our  requested  instruc- 
tions 17  and  19  and  21  and  22  and  23,  and  instruc- 
tion 24  and  instruction  25 

Mr.  Tolin:  I  am  not  sure  about  24.  May  I  see 
that  one  ? 

Mr.  Christensen :     It  was  amended. 

The  Court:     Yes. 

Mr.   Christensen:     And   instructions   25   and   26 
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and  32,  some  of  which  instructions  were  amended 
with  the  consent  of  [181]  the  defendant,  we  have 
therefore  no  exceptions  with  the  exception  of  an 
exception  to  the  failure  to  give  instructions  27,  28, 
29  and  30. 

Our  exceptions  with  respect  to  those  instructions 
is  as  follows : 

As  to  instruction  27  we  feel  that  the  jury  should 
be  informed  with  respect  to  what,  if  any,  obligations 
the  defendant  was  under  to  answer  questions  pro- 
poinided  by  local  police  officers  in  connection  with 
the  arrest  or  detention  as  a  material  witness  in  a 
matter  involving  the  violation  of  a  local  gambling 
law,  namely,  that  he  was  not  required  to  state 
whether  he  was  or  was  not  a  citizen.  [182] 

The  same  reason  for  the  exception  to  Instruction 
No.  28. 

The  same  as  to  29. 

The  same  as  to  30,  with  the  added  reason  that  the 
jury  should  be  informed  that  an  individual's  birth 
or  citizenship — Strike  that  out — that  a  police  officer, 
in  connection  with  the  arrest  of  an  individual  for 
an  alleged  violation  of  gambling  laws,  as  to  the 
place  of  an  individual's  birth  or  citizenship,  that  the 
arrestee  is  in  such  circumstances  under  no  legal 
obligation  to  answer  such  question  truthfully. 

I  think  that  is  the  series.  Judge.  Let  me  see  if 
there  are  any  in  the  supplemental  instructions. 

I  understand,  also,  that  the  general  instructions 
are  being  amended  to  include  the  one  sentence  in 
1-S  with  reference  to  the  point  that  the  defendant  is 
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not  called  upon  to  produce  any  evidence  whatsoever 
as  to  his  innocence. 

I  think  your  Honor  wrote  that  in. 

Mr.  Tolin:  Are  you  referring  to  the  printed 
Judge  James'  instructions'? 

Mr.  Christensen:      Yes. 

The  Court:     Yes.  Following  that  insert  No.  2. 

Mr.  Christensen:  And  I  have  withdrawn  my 
supplemental  instructions  filed  at  the  conclusion  of 
the  prosecution's  case — I  withdraw  2,  3,  4,  5,  6, 
and  7. 

We  except  to  the  failure  to  give  Supplemental 
Instruction  8-S.  That  under  the  state  of  the  evi- 
dence here  the  mere  [183]  response  by  the  defend- 
ant at  the  time  of  being  either  held  as  a  witness  or 
arrested  for  violation  of  gambling  laws  in  connec- 
tion with  his  being  booked  is  not  a  claim,  in  the 
sense  of  the  statute  to  be  involved  here,  to  being 
a  citizen  of  the  United  States. 

I  think  I  announced  I  withdrew  7-S.  I  see  that 
that  is  marked  on  mine  "Refused." 

The  Court:  It  is  covered  in  your  main  instruc- 
tions. 

Mr.  Christensen:  I  was  just  going  to  say  that  I 
do  not  recall  of  any  instruction  which  deals  with 
the  meaning  and  significance  of  the  word  or  words 
'^represent  oneself  as  a  citizen,"  and  the  language 
of  the  statute  is  "one  who  falsely  represents  him- 
self to  be  a  citizen,"  and  that  the  yardstick  or  stand- 
ard by  which  the  word  "represent"  should  be  given 
to  the  jury,  so  that  they  may  have  an  understand- 
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ing  of  the  charge — that  the  word  "represent"  as 
set  forth  in  the  indictment,  we  say,  should  be  defined 
to  be  that  it  means  to  hold  oneself  forth  as  a  citizen, 
or  to  affirmatively  claim  to  be  a  citizen,  and  that 
the  naked  answering  of  a  question  by  an  arresting 
officer  in  connection  with  a  violation  of  local  or 
municipal  laws  in  and  of  itself  does  not  constitute 
representing,  as  the  term  is  used  in  the  indictment. 

The  Court:  I  will  give  the  first  sentence  of  the 
second  paragraph. 

Mr.  Tolin:  The  second  paragraph,  Judge, 
while [184] 

The  Court:     I  say  the  first  sentence. 

Mr.  Tolin:  The  second  paragraph,  he  has  com- 
mas  

The  Court:  I  put  a  period  there,  and  it  covers 
it  all.   I  will  give  that  first  phrase. 

Mr.  Tolin :  I  think  he  is  entitled  to  that.  Ending 
with  "United  States'"? 

The  Court:     Yes,  "United  States"  period. 

Mr.  Christensen :     I  think  that  concludes  it,  then. 

Mr.  Tolin:  I  would  like  the  record  to  show,  in 
connection  with  Government's  Instruction  No.  6, 
which  we  offered,  that  Mr.  Christensen  took  excep- 
tion to  it  at  the  time  we  formerly  discussed  it,  and 
that  he  had  submitted  an  alternate  instruction  on 
the  same  form,  and  that  his  instruction  is  to  be 
given  in  lieu  of  ours  at  his  request. 

Mr.  Christensen :     That  is  satisfactory. 

The  Court:     Let's  see  what  No.  6  is. 
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Mr.  Tolin :  No.  6  was  the  one  in  which  we  stated 
the  elements  of  the  offense. 

The  Court:     That's  right.  All  right. 

Mr.  Tolin:  Our  No.  6,  then,  will  remain  in  the 
record  as  part  of  the  record,  so  that  if  there  is 
later 

The  Court:  Yes,  we  will  give  them  all  to  the 
Clerk. 

(The  following  proceedings  were  had  in  open 
court  in  the  absence  of  the  jury:) 

The  Court:  Were  there  any  other  motions  to  be 
made  in  [185]  the  absence  of  the  jury*? 

Mr.  Christensen:     I  think  not,  your  Honor. 
The  Court:     You  may  bring  in  the  jury. 

(The  following  proceedings  were  had  in  the 
presence  of  the  jury:) 

The  Court:  Note  the  presence  of  the  jury  and 
the  defendant.  You  may  proceed. 

Mr.  Christensen:     So  stipulated,  your  Honor. 

Mr.  Tolin:     So  stipulated. 

The  Court:  You  may  proceed  with  the  argu- 
ment. 

Mr.  Christensen:  I  believe,  first,  your  Honor,  I 
agreed  to  do  this.  I  am  prepared  to  stipulate,  and  I 
presume  that  Avill  be  as  if  it  were  a  part  of  the 
plaintiff's  case,  that  the  defendant,  Mr.  Smiley, 
was  born  in  some  unk^iowii  town,  approximately  40 
years  ago,  in  Russia,  tlie  ma])  having  been  chanf:^'*^! 
since,  and  I  don't  believe  it  is  now  a  part  of  Russia, 
and  as  a  baby  he  was  brought  to  America,  disem- 
barking with  his  parents  in  the  Dominion  of  Can- 
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ade,  and  that  he  remained  in  the  Dominion  of 
Canada,  going  to  school  there,  mitil  the  age  of  ap- 
proximately 15  years,  at  which  time  he  entered  the 
United  States  at  the  port  of  entry  of  Detroit, 
Michigan,  and  has  since  then  been  in  the  United 
States. 

I  don't  know  whether  you  are  interested  in  the 
fact  that  he  made  a  couple  of  visits  home  to  Canada. 
I  don't  think  that  is  material.  And  he  has  been  a 
resident  alien  of  the  United  [186]  States  during 
all  the  times  mentioned  in  the  indictment. 

Mr.  Tolin:  Yes,  except  for  short  temporary 
absences. 

Mr.  Christensen:  Except  for  the  short  tem- 
porary absences. 

Mr.  Tolin:  I  will  accept  the  stipulation,  it  is 
along  the  lines  which  we  have  previously  discussed 
with  your  Honor,  and  I  will  stipulate  that  it  may 
be  deemed  to  have  been  made  prior  to  the  time  that 
the  government  rested,  and  prior  to  the  time  that 
the  court  ruled  upon  the  several  motions  which 
were  before  the  court,  in  order  that  Mr.  Christensen 
need  not  renew  the  motions  now. 

Mr.  Christensen :  That  is  all  right.  It  will  be  so 
stipulated. 

I  presume  for  the  record  now  we  should  then  let 
the  record  show  that  the  defense  rests,  as  it  does 
not  feel  any  need  of  offering  any  evidence  in  this 
case. 

The  Court:     Very  well. 

Mr.  Christensen:  Should  we  now  also  have  a 
stipulation  that  it  will  be  considered  that  the  dis- 
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cussions  with  reference  to  the  instructions  and  the 
proceedings  in  that  regard — that  this  resting  of  our 
defense  has  preceded  that  proceeding? 

Mr.  Tolin:  Yes,  I  so  stipulate.  I  think  it  was 
informally  indicated,  but  it  will  get  into  the  record. 
We  so  stipulate. 

The  Court:    You  may  proceed.  [187] 

(Whereupon,  Mr.   Tolin  made  the  opening 
argument  to  the  jury  on  behalf  of  the  plaintiff.) 
(Whereupon,  Mr.  Christensen  made  an  argu- 
ment to  the  jury  on  behalf  of  the  defendant.) 

(Whereupon,  at  12:20  o'clock  p.m.,  a  recess 

was  taken  until  1:30  o'clock  p.m.  of  the  same 

day,  when  the  following  proceedings  were  had : ) 

(Whereupon,  Mr.  Neeb  made  an  argument  to 

the  jury  on  behalf  of  the  defendant.) 

(Whereupon,  Mr.  Tolin  made  the  closing 
argument  to  the  jury  on  behalf  of  the  plain- 
tiff.) 

The  Court:     We  will  have  our  afternoon  recess 
at  this  time.   Keep  in  mind  the  court's  admonition. 
(A  recess  was  taken.) 

(Whereupon,  the  jury  was  instructed  by  the 
court  and  retired  to  deliberate.)  [188] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern 
District  of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
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above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  23rd  day 
of  August  A.D.,  1949. 

/s/  SAMUEL  GOLDSTEIN, 

Official  Reporter. 
/s/  J.  D.  AMBROSE. 

[Endorsed]  :     Filed  Sept.  21,  1949. 


[Title  of  District  Court  and  Cause.] 

Opening  Argument  on  Belialf  of  the  Plaintiff 

Mr.  Tolin:  May  it  please  the  court  and  gentle- 
men of  the  defense  and  members  of  the  jury.  It 
now  becomes  my  duty  to  do  what  they  call  summing 
up  the  case — suming  it  up  for  you. 

The  case  is  a  simple  one.  It  is  before  you  on  evi- 
dence on  which  there  is  no  conflict.  Witnesses  A, 
B  and  C,  and  so  on,  all  of  the  witnesses  have  given 
a  mass  of  testimony  to  you  which  is  harmonious, 
so  you  have  no  conflict  to  resolve. 

While  one  witness  testified  to  one  point  and  an- 
other to  another  and  in  some  instances  two  or  three 
to  the  same,  no  witness  is  contradicted  by  any  other 
witness  or  stipulation  or  bit  of  evidence,  documen- 
tary or  otherwise. 

Perhaps  there  is  no  way  in  which  to  sum  up  a 
case  which  is  more  helpful  than  to  go  again  into  the 
papers  of  the  case  which  are  so  clearly  before  the 
lawyers  as  they  present  the  case,  but  which  don't 
reach  the  jury  very  frequently. 
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I  think  you  heard  the  charge  summarized.  Let 
me  read  to  you  one  of  these  counts  because  if  you 
believe  beyond  a  reasonable  doubt  that  the  defend- 
ant did  these  things  then  he  is  guilty.  If  you  don't 
believe  beyond  a  reasonable  doubt  that  he  did  then 
he  is  not  guilty  and  it  is  of  these  things  only  with 
which  we  are  concerned. 

You  are  a  fact-finding  body — in  a  sense  a  com- 
mittee of  citizens  brought  here  to  hear  the  dispute, 
to  decide  what  the  facts  are.  The  judge  gives  you 
the  law  and  upon  your  conviction  [188-c]  the  judge 
disposes  of  the  case. 

You  have  only  one  function  to  do  and  that  is  to 
determine  the  facts  and  then  only  three  questions 
to  answer.  As  to  Count  1  guilty  or  not  guilty,  as 
to  Count  2  guilty  or  not  guilty  and  as  to  Count  3 
guilty  or  not  guilty. 

Now,  one  of  the  charges — they  are  all  drawn  in 
the  same  language  because  each  one  is  the  same 
type  of  crime  and  each  one  is  like  the  other  except 
as  to  dates  and  places  at  which  it  was  committed 
and  the  names  of  the  persons  to  whom  statements 
were  made. 

Count  1  charges:  "On  or  about  Jiuie  21,  1947, 
in  the  County  of  Los  Angeles,  State  of  California, 
and  within  the  Central  Division  of  the  Southern 
District  of  California,  defendant  Aaron  Smehoff, 
alias  Allen  Smiley,  did  knowingly,  willfully,  false 
and  fraudulently  represent  to  Thomas  A.  Cox,  an 
employee  of  the  police  department  of  the  city  of 
Beverly  Hills,  California,  said  Thomas  A.  Cox  be- 
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ing  a  person  having  good  reason  to  inquire  into  the 
nationality  status  of  the  defendant,  that  he,  the  de- 
fendant, was  a  citizen  of  the  United  States,  whereas 
in  truth  and  in  fact,  as  the  defendant  then  and  there 
well  knew,  the  defendant  had  not  been  naturalized, 
had  not  been  admitted  to  citizenship,  and  was  not 
othei-wise  a  citizen  of  the  United  States." 

Then  there  is  a  Count  3  in  the  same  indictment 
which  contains  the  same  language  about  the  charge 
but  says  that  it  [189]  was  on  or  about  May  25,  1944, 
and  the  statement  w^as  made  to  J.  E,  Siu,  a  deupty 
sheriff  of  the  County  of  Los  Angeles. 

Except  for  those  dates  and  the  name  of  Siu  and 
the  insertion  of  the  "Sheriff's  Department"  instead 
of  the  police  department  of  Beverly  Hills,  the  count 
is  the  same  as  Count  1. 

Now  you  notice  that  I  skipped  from  Count  1  to 
Count  3.  For  technical  reasons  Count  2  was  re- 
drafted and  it  is  before  you  in  a  separate  indictment 
but  it  follows  the  same  language  with  the  exception 
that  it  states,  instead  of  giving  the  name  of  any 
peace  officer,  it  states,  ''The  Los  Angeles  Police 
Department,  a  department  and  agency  of  the  State 
of  California." 

The  reason  that  it  does  that  is  because  that  was 
one  instance  in  which  the  representation  was  one 
in  writing.  And  you  might  be  interested  to  look  at 
that  which  I  pass  to  you  and  which  is  an  exhibit 
in  the  case. 

In  the  other  instances  people  heard  what  was  said 
but  in  that  instance  the  defendant  signed  it  and  it 
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became  and  still  is  a  record  of  the  police  department 
of  the  city  of  Los  Angeles. 

Now,  I  have  told  you  the  charge,  but  the  charge 
is  broken  down  into  several  different  elements.  It 
says  that : 

' '  On  or  about  June  21,  1947,  in  the  County  of  Los 
Angeles. ' ' 

We  all  know  Beverly  Hills  is  in  Los  Angeles 
County. 

' '  State  of  California  and  within  the  Central  Divi- 
sion of  [190]  the  Southern  District  of  California. 

If  we  were  in  any  other  division  we  would  be  be- 
fore a  jury  there  instead  of  here. 

"The  defendant,  Aaron  Smehoff,  alias  Allen 
Smiley,  knowingly,  willfully,  falsely  and  fraudu- 
lently represented  to  Thomas  A.  Cox  that  he,  the 
defendant,  was  a  citizen  of  the  United  States." 

Did  he  make  such  representation  to  Mr.  Cox? 
The  transcript  bears  out  that  he  did.  That  is  page 
75,  counsel. 

After  stating  that  the  defendant  was  there  under 
arrest  at  that  police  station  in  Beverly  Hills  Mr. 
Cox  was  questioned: 

'I  will  ask  you  then,  Mr.  Cox,  did  you  ask  the 
defendant  Smiley  any  question  at  that  time? 

''A.    Yes." 

"Q.     And  did  he  give  you  certain  answers'? 

"A.    Yes,  he  did." 

And  then  Mr.  Christensen  stated,  in  order  to 
shorten  the  matter  as  to  the  questions  that  were 
asked  with  reference  to  residence  and  birth  and  so 
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on,  there  would  be  no  objection  to  it  going  into 
tlie  record  subject  only  to  an  objection  that  it  is 
immaterial  and  irrelevant,  and  then  after  more 
colloquy  along  that  line  it  was  agreed  that  I  should 
read  the  portions  of  the  arrest  report  I  held  in  my 
hand  and  it  stated: 

"Person  arrested:  Smiley,  Allen.  [191] 

"Residence   address:   1220   Sunset  Plaza   Drive, 
Los  Angeles,  California. 
"Phone:  Crestview  19145." 

Now,  "person  arrested,"  we  agreed  a  little  later 
on  in  this  transcript  was  placed  there  by  the  officer 
as  his  notation;  that  the  residence  address  was 
given  by  Mr.  Smiley  and  the  date  was  placed  there 
by  the  officer  of  his  own  volition. 
Then  Mr.  Smiley  was  asked: 

'Hair,"  and  the  answer  "gray." 

'Eyes,"  answer  "blue." 

'Height,"  answer  "5  feet  11." 

'Weight,"  answer  "170." 

'Age,"  answer  "39." 

'Complexion,"  answer  "ruddy." 

'Build,"  answer  "medium." 

'Descent,"  answer  "Jewish." 

Nationality,"  answer  "American." 

'Where  born,"  answer  "New  York,  N.  Y." 

'Date  born,"  answer  "1-10-8." 

'Time  in  county,"  answer  "20  years." 

'State,"  answer  "20  years." 

U.  S.  A.,"  answer  "life." 
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Now,  is  that  a  representation  of  citizenship?  It 
would  certainly  be.  Where  can  there  be  any  other 
explanation  for  it?  [192] 

When  he  was  asked  the  question  of  his  descent 
he  referred  to  his  racial  background.  When  he 
was  asked  the  question  of  nationality,  and  "na- 
tionality" is  an  enlargement  of  the  word  "nation." 
When  we  speak  of  Canadians  we  say  "Canadians" 
and  when  we  speak  of  citizens  of  Mexico  we  say 
"Mexicans."  "American"  is  peculiarly  a  word  re- 
ferring to  citizenship  in  this  country,  particularly 
when  it  is  coupled  with  the  word  "nationality." 

But  if  there  could  be  any  room  for  argument 
there,  and  I  don't  think  Mr.  Smiley  was  a  subtle 
sort  of  person  to  be  thinking  in  fine  terms  of  eva- 
sion. He  w^as  thinking  in  plain  terms  of  deceit. 
If  there  could,  however,  be  any  question — if  you 
might  think  that  he  was  one  of  these  people  w^ho 
harp  upon  fine  distinctions  of  words  then  he  was 
asked  where  he  was  born  and  he  said,  "New  York, 
N.Y." 

People  born  in  this  country  are  citizens  ordinar- 
ily. It  has  been  stipulated  that  this  man  was  an 
alien  and  that  people  born  in  New  York  are  citizens 
of  the  United  States — born  in  this  comitry. 

Mr.  Christensen:  Now,  that  is  stating  a  proposi- 
tion of  law  and  I  dissent  from  that  proposition  of 
law  because  there  are  exceptions 

The  Court :     That  is  true. 

Mr.  Christensen:  Indians  for  years  were  not 
citizens. 
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Mr.  Toliii :  I  will  concede  that  for  years  Indians 
were  [193]  not  although  I  think  they  are  now.  I 
will  also  concede  further,  Mr.  Christensen,  to  round 
it  out,  that  persons  who  are  the  children  of  diplo- 
mats of  foreign  countries  born  here  at  the  consulate 
and  the  like  of  course  would  not  be  citizens  of  this 
country.  They  would  be  citizens  following  the  na- 
tionality of  their  parents  who  are  here  in  the 
diplomatic  service. 

Mr.  Christensen:  And  having  been  born  abroad 
and  repatriated,  but  that  is  something  we  shouldn't 
arg-ue  here.  Counsel's  statement  wasn't  exact  is 
why  I  had  to  interpose,  and  I  am  sorry.  I  hope  I 
don't  have  to  do  it  again. 

[Mr.  Tolin :] 

Well,  members  of  the  jury,  it  does  seem  that  in 
the  face  of  the  stipulation  that  Mr.  Smiley  is  not 
a  citizen,  and  there  is  no  reason  here  to  talk  about 
the  children  of  members  of  the  diplomatic  service 
of  other  countries  or  American  Indians,  that  he 
was  born  in  New  York,  is  a  man  standing  under  a 
most  serious  situation. 

If  someone  had  been  murdered  and  this  man  was 
in  custody  and  there  in  the  police  station  and  he 
answered  a  series  of  identification  questions 

Mr.  Christensen:  Now,  if  the  court  please,  that 
is  going  way  beyond  the  record  again.  The  only 
thing  that  appears  in  the  record  is  what  he  said  in 
his  opening  statement,  which  the  record  shows,  and 
that  was  on  a  specific  occasion  they  interrogated 
certain  individuals  out  there  and  he  was  held  as 
a  witness  and  was  released  the  next  morning.   There 
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isn't  any  [194]  evidence  as  to  what  actually  tran- 
spired. 

The  Court:  I  think  the  record  shows  he  was 
merely  held  for  investigation.  That  is  my  recollec- 
tion of  it. 

Mr.  Tolin:    Yes. 

Mr.  Christensen:  And  there  is  no  evidence  of 
anybody  being  murdered.  Starting  to  talk  about 
these  collaterals  I  don't  think  is  helpful  at  all  to 
the  basic  issues  and  is  prejudicial. 

Mr.  Tolin:  Let  us  say  that  Mr.  Smiley  was  be- 
fore the  booking  officer  of  the  Beverly  Hills  police 
station  under  most  serious  circumstances.  He  was 
held  on  suspicion  of  something  and  he  was  asked 
these  identification  questions:  "Nationality — Amer- 
ican. Where  born?"  And  the  answer  was:  "New 
York."  It  was  this  nation,  America,  to  which  he 
was  referring. 

When  asked  where  he  was  born  he  said  "New 
York." 

When  he  was  asked  when  he  was  born  he  said, 
^ '  1908, ' '  and  when  asked  how  long  he  had  been  here 
he  answered  "For  life." 

Well,  if  he  had  been  here  from  1908,  at  the  time 
he  was  born  in  New  York,  down  to  the  time  at  which 
he  told  the  officer  that,  or  made  that  statement  and 
said  he  was  an  American  citizen,  you  are  not  going 
to  think  when  you  look  at  the  report  that  the  officer 
wrote  down,  when  he  transcribed  his  answers  onto 
paper,  that  he  was  telling  them  that  he  was  a  Cana- 
dian citizen  or  a  citizen  of  Russia.   You  are  going 
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to  [195]  take  it  that  he  means  he  was  a  citizen  of 
this  country. 

So  we  have  the  representation  with  only  the  one 
meaning  that  can  be  placed  upon  it.  Having  that  in 
mind,  let  us  look  at  the  other  elements  involved. 

It  would  appear  from  the  indictment  that  the 
statement  was  made  knowingly.  Of  course  if  Mr. 
Smiley  thought  that  he  was  a  citizen  of  the  United 
States,  that  he  was  an  American  citizen  and  he 
wasn't,  we  would  not  be  in  very  good  grace  here 
asking  that  he  be  indicted  because  this  is  a  crime 
which  carries  with  it  the  consciousness  of  doing  the 
thing  that  is  denounced.  If  he  thought  he  was  a 
citizen  we  would  not  be  here,  but  did  he  think  he 
was?  Take  a  look  at  Exhibit  1.  Exhibit  1  is  for 
the  most  part  an  undated  document  but  there  is  an 
insert  in  it  on  a  different  type  of  paper  which  is 
dated  January  20,  1948.  It  doesn't  seem  to  have 
much  to  do  with  this  but  it  was  left  here.  It  has 
his  signature  on  it  and  this  was  an  application  for 
registry  under  the  Nationality  Act  of  1940  filed  with 
the  limmigration  Service  and  in  it  he  says,  ''My 
nationality  is  Canadian  or  Russian."  [196] 

He  doesn't  say  Canada  or  Russia  or  United 
States.  He  doesn't  equivocate  at  all  as  to  United 
States  being  there.  He  isn't  sure  whether  it  is 
Canadian  or  Russian,  and  that  is  an  understandable 
thing,  that  a  person  who  moved  from  one  country 
to  another  as  a  little  boy  might  not  know  of  which 
country  he  was  a  citizen.  But  he  knew  he  was  a 
citizen  of  one  or  the  otlier,  and  he  said  so. 
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Then  there  is  a  document  in  the  record  which 
is  dated  beyond  all  question.  It  was  a  sworn  state- 
ment. Allen  Smiley.  It  says :  ' '  Affidavit  for  persons 
14  years  of  age  and  older.  I  have  read  the  above 
statements,  and  do  hereby  swear  that  these  state- 
ments are  true  and  .complete  to  the  best  of  my 
knowledge  and  belief.  Allen  Smiley."  His  signa- 
ture. "Subscribed  and  sworn  to  before  me  at  the 
place  and  on  the  date  here  designated  by  the  official 
stamp  below.  Perley  B.  Dunn,  Special  Inspector," 
and  the  stamp  immediately  below  it  says,  "October 
1,   1945." 

What  does  that  document  say'?  It  is  one  signed 
by  him,  sworn  to  by  him,  and  in  it  he  says  that 
his  name  is  Aaron  Smehoff,  that  he  entered  this 
country  under  the  name  of  Allen  Smiley,  that  he 
has  also  been  known  under  the  name  of  Abraham 
Smickoff,  that  he  lives  in  Hollywood,  that  he  was 
born  on  January  10,  1907,  and  as  of  that  time  he 
had  no  uncertainty  where  he  was  born,  because  he 
says,  "I  was  born  in  (or  near)  Belitza,  Russia.  I 
am  a  citizen  or  subject  of  [197]  Canada." 

Now,  a  man  who  goes  about,  apparently — I  don't 
know  what  the  connection  of  this  document  is,  and 
Mr.  Christensen  says  it  is  well  to  stay  out  of  col- 
laterals, but  it  looks  like  something  that  is  part  of 
naturalization  proceedings. 

Mr.  Christensen:     I  didn't  hear  that. 

(The  record  was  read  by  the  reporter.) 

Mr.  Tolin:     Referring  to  Exhibit  1.  I  don't  know 
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what  it  is.  We  will  leave  it  at  that.  The  jury  can 
tell  from  looking  at  the  document  itself. 

A  juror  says  would  it  be  possible  to  read  it  later ; 
that  if  he  reads  it  now  it  will  take  his  mind  off 
what  is  being  said.   So  I  won't  pass  it. 

I  do  not  contend  this  man  ever  made  an  applica- 
tion for  naturalization,  Mr.  Christensen.  I  don't 
know  what  the  significance  of  this  Immigration  and 
Naturalization  proceeding  is,  of  this  oath.  It  isn't 
an  oath.  It  is  a  signed  statement  that  was  filed 
under  the  Nationality  Act  of  1940. 

The  other  one  is  quite  clear  as  to  what  it  is, 
Exhibit  2.  That  is  the  Alien  Registration  form  that 
was  required  to  be  made  at  the  outset  of  the  late 
war  by  persons  who  were  in  this  country  at  that 
time  and  who  w^ere  not  citizens  of  this  country. 
That  appears  from  the  instrument.  That  was  a 
required  document. 

In  these  documents  he  says,  in  one  instance,  he 
was  a  [198]  citizen  of  Canada  or  Russia,  he  knows 
not  which,  and  in  the  other  one  he  is  a  citizen  of 
Canada.  And  in  one  that  he  was  born  in  or  near 
Belitza,  Russia,  and  in  the  other  that  he  was  born 
in  a  village  in  Russia,  the  name  unknown.  Doesn't 
that  supply  pretty  clearly  the  element  that  he 
knowingly  was  false  when  he  told  Officer  Cox  that 
he  was  born  in  New  York  and  lived  in  this  country 
all  his  life,  and  that  his  nationality  was  American'? 

Then  there  comes  this  element:  "*  *  *  said 
Thomas  A.  Cox  being  a  person  having  good  reason 
to  inquire  into  the  nationality  status  of  the  defend- 
ant, *  *  *" 
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Well,  did  he? 

The  record  doesn't  seem  to  leave  any  doubt. 
There  is  no  contradiction  of  Mi\  Hood's  testimony. 
There  is  no  contradiction  of  Mr.  Cox's  testimony. 

As  to  the  other  counts,  there  is  no  contradiction 
of  Officer  Siu  of  the  Sheriff's  department,  or  of 
Officer  Harper  of  the  City  Police  Department  of 
this  city,  or  of  Lieutenant  Cunningham  of  the  Po- 
lice Department,  or  Deputy  Sheriff  Becker. 

What  do  these  people  have  to  say  that  would  show 
whether  or  not  there  was  any  relevance,  whether  or 
not  it  was  a  serious  type  of  situation,  or  whether  it 
was  an  idle  boast  or  jest? — for  we  wouldn't  prose- 
cute him  for  an  idle  boast  or  jest  made  under 
conditions  of  levity  in  a  joke.  Federal  courts  are 
places  where  you  get  prosecuted  for  serious  [199] 
statements.  There  are  few  times  that  are  more 
serious  to  men  at  the  moment  when  they  are  ex- 
periencing them  than  the  time  when  a  police  officer 
has  you  in  the  booking  room  of  the  jail,  charged 
with  something.  Ordinarily  you  are  going  to  have 
to  post  bond  to  get  out.  Sometimes  you  can't  get  out 
even  that  way.  You  are  in  jeopardy;  you  are  going 
to  be  brought  before  the  judge,  perhaps  the  jury; 
you  are  in  danger  of  losing,  X3erhai)s,  for  a  longer 
time  your  liberty.  At  the  moment  you  have  lost 
it,  you  are  there,  the  jailer  has  you,  you  are  being 
asked  questions,  it  is  a  serious  proposition.  But 
it  is  the  beginning,  not  the  end  of  the  case.  People 
are  booked  at  the  jail,  and  then  the  wheels  start 
to  turn.    The  prosecuting  officers   review  the   evi- 
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dence  and  determine  whether  they  are  going  to  file 
a  complaint  or  information,  or  present  it  to  the 
grand  jury.  Informations  or  complaints  are  filed; 
the  man  is  arraigned,  bail  is  fixed,  he  goes  out  on 
bail  in  most  cases  if  he  is  a  man  of  any  substance, 
and  this  man  was  able  to  succeed  to  the  expensive 
apartment  that  Lana  Turner  used  to  live  in,  Mr. 
Christensen  brought  out,  so  he  would  ordinarily  be 
able  to  make  bail.  Out  they  go  on  bail.  Then  they 
come  in  and  have  to  enter  a  plea  of  guilty  or  not 
guilty.  If  they  say  "Guilty,"  then  there  is  the 
time  that  elapses  while  probation  officers  make 
their  report.  The  man  comes  back  for  sentence,  and 
that  is  what  they  used  to  call  in  the  Scotch  law 
books  the  terrible  day  of  judgment,  or  the  dread 
day  [200]  of  judgment.  And  it  is  because,  even  it 
it  is  a  small  offense,  no  one  likes  to  go  to  jail. 

And  if  he  pleads  "Not  guilty,"  then  there  is  the 
trial  and  he  has  to  go  through  that  and  wait  while 
the  jury  makes  its  deliberations.  And  if  they  con- 
vict him,  he  has  to  enter,  then,  into  the  possibility 
that  the  court  is  going  to  either  take  away  for  some 
time  his  liberty  or  place  him  under  the  restraining, 
limiting  life  of  one  on  probation.  He  has  to  behave 
under  particular  rules,  or  have  taken  away  some 
of  his  money  by  fine. 

So  it  is  the  beginning  of  a  serious  process. 

What  of  a  prudent  police  officer  who  is  going 
to  book  a  man  and  get  the  identification  material 
for  that  man? 
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Everyone  lias  heard  of  men  jumping  bail.  What 
happens  when  they  jump  bail?  Well,  the  bail  is 
forfeited,  a  bench  warrant  is  issued,  and  out  goes 
the  Sheriff  or  officer  to  look  for  him.  So  they  want 
to  know  does  this  fellow  have  blue  eyes,  about  how 
heavy  is  he,  all  of  those  things.  And  Mr.  Hood  of 
the  F.B.I,  said  it  is  most  helpful  to  have  this 
information  concerning  the  nationality  of  the  man, 
because  when  you  go  out  to  look  for  him  you  don't 
run  around  in  the  streets  asking  people  to  give  you 
their  fingerprints  and  stand  by  while  you  compare 
them.  You  go  into  neighborhoods  where  people 
belong  to  societies  or  groups,  or  where  they  have 
their  friends,  and  you  start  making  inquiries,  and 
these  things  about  a  man's  [201]  antecedents,  and 
the  like,  are  important.  So  the  Police  Department 
had  good  occasion  to  inquire  for  its  own  use.  And 
beyond  that  good  occasion  to  inquire,  there  is  a 
Federal  Bureau  of  Investigation  with  its  central 
office  in  Washington,  and  that  office  gets  a  finger- 
print record  and  gets  a  report  of  what  the  answers 
w^ere  to  these  questions,  and  it  goes  into  a  central 
file,  because  that  office  is  sometimes  called  upon 
to  search  for  fugitives.  That  office  is  called  upon 
to  investigate  many  people  for  many  things.  And 
when  a  person  is  arrested,  it  is  up  to  that  office 
to  accumulate  as  great  a  file  of  identification  ma- 
terial as  it  can. 

So  this  information  is  relayed  on  there,  and  then, 
if  the  subject  arrested  is  an  alien,  it  might  be— 
I  don't  say  in  this  case  that  it  was,  that  Mr.  Smiley 
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had  an  application  for  citizenship,  for  we  have  no 
evidence  that  he  ever  applied,  and  I  will  not  con- 
tend that  he  did — but  it  might  be  that  he  wotild 
have  a  petition  pending  for  naturalization.  How 
serious  it  is  to  a  man  who  is  going  down  there 
taking  these  examinations  as  to  citizenship  and 
bringing  in  witnesses  to  prove  good  moral  character, 
how  serious  would  it  be  for  the  immigration  officer 
on  that  case  to  get  a  call  from  the  Beverly  Hills 
Police  Department  saying,  "We  have  a  man  here 
who  says  he  is  a  citizen  of  such  and  such  a  country ; 
he  is  arrested." 

Of  course  it  wouldn't  mean  that  he  would  be 
denied  citizenship,  necessarily,  but  it  would  alert 
the  Immigration  [202]  and  Naturalization  Service 
to  look  into  that  fellow  a  little  bit. 

Wheti  people  are  before  the  Immigration  Service 
on  any  of  the  other  matters,  that  Service  has  the 
duty  of  determining  the  right  of  the  alien  to  remain 
in  the  United  States.  It  is  the  office  which  arranges 
deportation  matters. 

Suppose  that  that  office  were  considering  the  sub- 
ject of  Mr.  Smiley,  or  Mr.  Smehoff's  deportation, 
that  he  was  a  subject  of  inquiry  here.  He  might  be 
getting  along  famously,  from  his  standpoint,  in 
warding  off  whatever  attacks  are  made,  in  answer- 
ing whatever  inquiries  are  made.  How  embarassing 
it  would  be  if,  when  he  went  down  there  one  day, 
the  Immigration  Inspector  would  say,  "Well, 
Smiley,  the  Deputy  Sheriff  has  called  off,  the  Los 
Angeles   City   Police   officer  called  up,"   or,   "The 
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Police  Department  of  Beverly  Hills  has  called  up 
and  said  you  are  in  trouble  there,  you  have  been 
arrested, ' '  and  that  is  what  Lieutenant  Cunningham 
said  they  would  do  if  a  man  answered  he  was  an 
alien. 

But  this  man  got  the  advantage  of  not  having  that 
done,  therefore  I  think  we  have  demonstrated  the 
element  that  said  Thomas  A.  Cox  was  a  person 
having  good  reason  to  inquire  into  the  nationality 
status  of  the  defendant,  so  he  could  do  his  duty 
and  make  out  the  report  and  get  it  to  the  people 
who  might  be  lawfully  interested  in  it. 

The  other  counts  follow  the  same.  [203] 

You  have  the  solemn  duty  of  acting  as  jurors,  but 
you  also  have  the  pleasure  in  store  for  you  of 
listening  to  two  celebrated  defense  attorneys  here, 
Mr.  Christensen,  an  oldtimer  of  the  bar,  once  as- 
sociated with  Clarence  Barrow  for  years,  and  Mr. 
Neeb,  presently  associated  with  Mr.  Giesler.  They 
are  tops  in  presentation.  I  do  hope  they  will  argue 
to  you  the  elements  of  the  case.  Oratory  can  be- 
come spellbinding,  but  this  is  a  serious  matter,  not 
only  of  entertainment  and  being  moved  by  emotion- 
alism, but  looking  at  evidence. 

Just  a  wood  on  these  other  counts,  then  I  will 
relinquish  the  floor  to  these  distinguished  gentle- 
men. You  will,  I  am  sure,  enjoy  their  matchless 
delivery,  but  I  hope  you  will  scrutinize  what  they 
say  and  bear  in  mind  as  they  talk  what  these  ele- 
ments of  the  offense  are. 
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The  indictment  says  he  did  this.  He  says  by  his 
plea  of  "Not  guilty"  that  he  didn't  do  it.  It  is  up 
to  you  to  find  out  whether  he  did.  It  is  that  thing 
in  the  indictment  that  he  is  charged  with,  and  not 
what  somebody  else  might  be  charged  with  or  some 
other  thing  that  he  might  have  done,  or  some  result 
that  might  prove  you  can  convict  him.  The  charge 
is  he,  knowing  he  was  not  a  citizen,  said  he  was 
to  someone  who  had  a  good  reason  to  inquire. 

We  have  then  the  Los  Angeles  Police  Department 
count,  where  I  have  handed  you  this  morning  the 
defendant's  written  [204]  statement. 

We  have  the  Beverly  Hills  Police  Department 
coimt,  in  which  I  have  read  you  what  Mr.  Christen- 
sen  stipulated  was  asked  by  the  officer. 

There  remains  the  count  concerning  Mr.  Siu.  Mr. 
Siu,  an  officer  of  the  Los  Angeles  Sheriff's  Depart- 
ment, made  an  arrest  of  the  defendant,  and  what 
the  defendant  said  to  Mr.  Siu,  Mr.  Siu  wrote  it 
down  on  his  record:  "Years  lived  in  county — 18 
years.    State — 18  years.    U.S. — Life." 

Then  Mr.  Siu  turned  him  over  to  his  associate, 
the  record  dej^uty,  who  finished  filling  in  the  form, 
stood  there  at  a  typewriter  and  asked  the  questions 
and  wrote  the  answers  as  given  by  the  defendant. 
It  was  all  part  of  that  one  transaction,  and  it  says : 
"Race" — I  can't  read  that,  it  is  too  obscure  here, 
but  you  with  good  eyes  on  the  jury,  some  of  you 
probably  read  it.  But  the  birthplace  is  very  clear. 
"New  York  City,  N.Y."  "U.S.  citizen"  is  very 
clear.   It  says  "Yes." 
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There  isn't  any  question  about  tlie  facts.  The 
defendant  made  those  statements.  The  defendant 
was  in  jeopardy.  If  the  Immigration  Service  knew 
about  those  statements  there  might  be  trouble.  He 
didn't  want  them  to  know  that  he  was  in  trouble. 
True,  he  had  told  them  he  was  an  alien.  The  law 
said  he  had  to.  Being  an  alien  here,  he  had  to  go 
down  to  register  under  the  law  that  was  prevailing 
at  that  time.  He  [205]  told  them  he  was  an  alien; 
not  that  he  was  doing  whatever  it  Avas  that  led 
him  thrice  to  law-enforcement  officers,  who  were 
people  who  would  tell  Immigration  if  they  knew 
that  Smiley  was  an  alien. 

Thank  you. 

The  Court:  We  might  have  a  five-minute  recess 
at  this  time. 

Mr.  Christensen:     Thank  you,  your  Honor. 

The  Court:  Keep  in  mind  the  court's  admoni- 
tion. 

(A  recess  was  taken.) 

(Whereupon,  an  argument  was  made  to  the 
jury  on  behalf  of  the  defendant,  which  argu- 
ment was  reported  by  the  court  reporter  ])ut 
not  transcribed.) 
Closing  Argument  On  Behalf  Of  The  Plaintiff 
Mr.  Tolin :     If  the  Court  please,  Mr.  Christensen, 
Mr.  Neeb,  and  members  of  the  jury.   Mr.  Christen- 
sen and  Mr.  Neeb  have  performed  largely  as  I  told 
you  I  thought  they  would,  seeing  that  I  have  been 
hearing  them  for  years.    Over  the  last  eight  years 
Mr.  Christensen  is  always  shocked  by  the  proposi- 
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tion,  Mr.  Neeb  is  always  ashamed  of  the  prosecu- 
tion, and  the  decadent  nations  that  have  fallen  aside 
are  always  brought  up.  But  the  indictment  is  not 
very  frequently  mentioned. 

We  have  talked  about  a  lot  of  things  here,  so 
many  things,  at  considerable  length,  and  so  loudly, 
I  suppose  on  the  theory  that  what  is  spurious  gains 
some  integrity  if  you  shout  it.  [206] 

I  wonder  if,  perhaps,  Mr.  Christensen  and  Mr. 
Neeb  haven't  been  reading  Dr.  Conant's,  of  Har- 
vard, book  about  the  law  of  probabilities,  written  in 
the  field  of  mathematics.  I  have  some  intellectual 
friends  who  have,  although  I  can't  go  into  some 
fields  like  they  have.  In  that  book  there  is  a  little 
jingle: 

There  was  once  a  learned  baboon 
Who  insisted  upon  playing  a  bassoon. 
He  said,  "It  is  perfectly  clear 
If  I  play  this  a  year 
I  will  sometime  hit  on  a  tune." 
And  so  counsel  have  played  their  bassoon  hoping 
to  hit  something  which  would  have  some  appeal,  but 
it  is  all  rather  discordant  with  what  the  issues  of 
the  case  are. 

It  is  the  issues  of  the  case  with  which  we  are 
concerned. 

Of  course,  if  you  think  the  defendant  isn't  guilty, 
you  should  let  him  go.  We  don't  want  innocent 
people  convicted. 

If  Y^Q  have  made  a  mistake  and  presented  the 
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wrong  matter  to  the  Grand  Jury,  by  all  means  call 
us  down  on  it  and  bring  in  a  proper  verdict. 

But,  also,  if  this  man  is  guilty,  do  that  duty 
too,  say  that  he  is. 

Mr.  Neeb  has  referred  to  his  four  S  's.  He  always 
does  that.  It  sounds  about  the  same,  whether  he 
is  trying  one  type  of  case  or  another,  and  it  is  a 
stock  line,  so  it  comes  out.  [207]  But  what  possible 
place  has  it  in  this  case  ?  Where  is  there  any  specu- 
lation? Mr.  Christensen  stood  up  here  and  said 
that  he  stipulated  the  defendant  was  an  alien,  so 
you  are  not  asked  to  speculate  about  that,  or  to 
suspect  about  it,  or  surmise  about  it,  or  to  suppose 
about  it.    It  just  isn't  in  issue. 

As  to  the  statements  that  were  made  to  these 
officers,  no  one  has  contradicted  those  officers.  In 
fact,  when  we  got  going  on  the  trial  and  got  down 
to  the  third  officer  to  whom  these  statements  were 
made,  counsel  stipulated  to  that.  So  we  have  no 
speculation,  surmise,  suspicion  or  supposition  as  to 
what  was  said. 

As  to  whether  Mr.  Smiley  might  have  thought  he 
was  a  Canadian  citizen,  that  was  brought  to  you 
by  the  device  of  saying:  Well,  perhaps  one  of  you 
people  might  have  a  daughter  who  would  go  up 
to  Canada  and  marr}^  someone  and  get  confused 
about  citizenship  when  being  questioned  by  a  police- 
man. 

Mr.  Smiley  in  the  exhibits  before  you  has  stated 
under  oath  that  he  was  a  citizen  of  Russia  or 
Canada.    He  had   no   confusion.    There   isn't   any 
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evidence  here  that  he  had  any  confusion.  And 
the  fact  that  some  police  officer  in  his  individual- 
istic style  up  in  Fresno  got  out — what  was  it? — 
some  of  those  antiquated  things  that  Mr.  Christen- 
sen  talked  about,  some  instrument  of  torture,  what 
does  that  have  to  do  with  this  case?  No  one  con- 
tends here  that  Mr.  Smiley  was  [208]  under  any 
torture,  or  that  he  was  coerced,  or  that  he  was  in- 
timidated. There  isn't  a  suggestion  anywhere  in 
this  record  that  he  hesitated  to  answer  the  ques- 
tions. If  he  didn't  want  to  answer  the  questions, 
he  could  have  stood  on  his  right  to  refuse,  if  he 
had  that  right.  But  he  answered.  He  never  came 
to  the  place  where  he  would  find  out  what  would 
happen  to  a  man  who  didn't  answer.  He  never 
got  that  far.  He  answered.  And  he  went  out  of  his 
way.  Knowing  that  he  had  not  been  born  in  New 
York,  he  said  he  had  been.  Knowing  that  he  had 
not  been  in  this  country  all  his  life,  he  said  he  had 
been.  Knowing  that  he  was  an  alien,  he  said  he  was 
a  citizen. 

It  seems  to  me  it  would  have  been  much  simpler 
to  have  told  the  truth.  Why  wouldn't  a  man? 

Comisel,  of  course,  say  to  you  that  he  had  been 
shooting  dice.  They  refer  to  one  instance  in  which 
Mr.  Christensen  jumped  up  and  made  some  sug- 
gestion that  maybe  I  would  stipulate  about  some- 
thing or  other  in  connection  with  that  offense.  But 
what  ever  comes  into  the  background  of  these  of- 
fenses otherwise,  whenever  it  comes  beyond  those 
dice  and  that  one  offense,  you  start  hearing  about 
collateral   issues,   "Let's  not   go   into   them."    He 
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started  saying,  "Let's  not  go  into  collateral  issues." 
That  is  all  right  with  me  not  to  go  into  them,  be- 
cause we  are  not  trying  him  here  for  anything  ex- 
cept the  three  offenses  that  are  set  forth  in  this 
indictment. 

I  went  over  that  with  you  this  morning  and 
matched  the  evidence  up  to  those  offenses.  [209] 

I  thought  I  did  it  so  that  even  Mr.  Christensen, 
who  has  the  great  capacity  for  misunderstanding, 
would  get  it  and  I  suppose  he  did  understand  but, 
as  he  says,  he  has  a  duty  to  bring  forth  everything 
he  can  on  behalf  of  his  client,  so  he  got  up  here 
and  because  he  didn't  understand  me,  and  it  might 
have  been  my  fault  because  I  kept  my  voice  down, 
kind  of  talking  to  you,  or  because  of  his  duty  to 
try  and  get  this  defendant  off,  he  and  his  colleague 
have  come  up  here  and  distorted  entirely  the  ex- 
planation I  gave  to  you  which  is  a  clear  one  and 
one  that  you  probably  have  arrived  at  yourself  as 
to  why  this  was  a — why  these  officers  when  they 
asked  the  questions  were  people  who  had  a  reason 
to   inquire. 

He  says  that  when  Smiley  was  arrested  on  these 
occasions  he  didn't  have  to  answer;  that  a  man  has 
a  constitutional  right  not  to  incriminate  hunself; 
that  when  you  people,  he  suggests,  might  someday 
be  in  a  police  station  that  the  best  thing  you  can 
do  is  not  talk  about  whatever  it  is  charged  with. 
Well,  Mr.  Christensen  misconceives  entirely  the 
booking  transaction  which  are  the  gist  of  this  case, 
of  these  three  crimes. 
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Seven  peace  officers  have  testified  here.  Has  it 
occurred  to  you  that  only  one  of  those  officers  was 
an  arresting  officer  ?  That  was  Officer  Siu.  He  went 
out  and  made  [210]  the  arrest,  and  the  count  that 
we  call  the  "Deputy  Sheriff  Siu  Count"  rests  upon 
the  testimony  of  Deputy  Sheriff  Siu  and  someone 
else. 

Who  w^as  the  other  man?  Was  he  an  arresting 
officer f  No,  he  wasn't.  Neither  he  nor  any  of  the 
other  six  were.  They  were  not  the  officers  who  were 
investigating  the  crime  at  all. 

Certainly  it  makes  no  difference,  I  will  agree 
with  Messrs.  Neeb  and  Christensen  on  one  thing, 
it  makes  no  difference  whether  a  gambler  be  an 
alien  or  a  citizen.  It  makes  no  difference  whatso- 
ever whether  a  robber  be  an  alien  or  a  citizen. 
They  have  offended  against  the  laws  that  prohibit 
certain  things. 

But  the  investigation  of  the  offense  when  a  pris- 
oner is  brought  in  is  the  one  that  falls  to  the  arrest- 
ing officer  or  to  the  investigating  officer.  It  doesn't 
fall  to  the  clerk  at  the  desk.  The  clerk  at  the  desk 
has  a  separate  and  distinct  duty. 

Officer  Ecker  said  that  he  was  assigned  to  the 
records  and  communications  division.  He  had  no 
part  in  the  arrest.  He  first  saw  the  defendant  when 
he  came  in  to  be  booked. 

Milton  H.  Hopkins  said  that  he  was  the  senior 
clerk  in  the  Los  Angeles  County  sheriff's  depart- 
ment and  that  as  such  he  booked  prisoners. 

Morton  L.  Mclntyre  said,  "I  am  the  identifica- 
tion officer  [211]   at  the  Beverly  Hills  police  de- 
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partment.    I  had  nothing  to  do  with  this  arrest." 

Officer  Cunningham  said  that  he  was  with  the 
record  and  identification  division  and  the  arresting 
officer  in  that  case  was  not  even  brought  in  here. 
We  don't  know  what  was  said  to  them.  Perhaps  it 
would  have  made  no  difference  because  they  were 
investigating  whatever  that  undisclosed  crime  was 
for  which  they  had  booked  this  man,  or  for  which 
they  had  brought  him  in,  rather,  to  the  identifica- 
tion biu'eau  to  be  booked. 

Officer  Harper  said  when  I  asked  him:  "Were 
you  the  arresting  officer,"  he  said  he  did  not  make 
the  arrest. 

I  said,  "Well,  what  was  your  part  in  the  trans- 
action," and  he  said,  "I  was  the  booking  officer." 

Cox — I  started  to  say  "Officer  Cox,"  but  he  isn't 
even  an  officer.  1  said:  "What  was  your  occupation 
there  with  the  police  department,"  and  he  said, 
"Desk  clerk.  I  was  one  of  the  fellows  who  kept  all 
of  the  identification  records  together  and  booked 
the  prisoners." 

The  desk  clerk,  the  senior  clerk,  the  record  and 
communications  division  men,  were  not  men  who 
were  purusing  the  inquiry  about  that  murder  or 
about  the  crime  that  hasn't  been  described  here  or 
about  the  shooting  of  dice  which  has  been. 

They  were   accunmlating  records. 

Now,  Mr.  Hood  has  been  somewhat  run  down  as 
a  witness  by  [212]  Mr.  Neeb,  who  said  that  Hood  is 
a  person,  a  very  fine  man,  but  that  he  had  no  part 
here. 
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We  thought  that  Mr.  Hood,  being  the  head  of  the 
Federal  Bureau  of  Identification  in  this  district, 
and  having  been  with  the  bureau  for  a  long  time 
was,  perhaps,  the  better  qualified  man  to  tell  you 
how  these  records  are  used.  And  this  is  what  he 
told  you.  I  won't  read  it  all  because  it  covers  many 
pages,  but  he  said  at  page  102,  counsel: 

"From  the  information  obtained  on  criminal 
fingerprint  cards  submitted  to  the  bureau  by  vari- 
ous law-enforcement  agencies  we  may  from  time  to 
time  prepare  identification  orders;  we  may  on  di- 
rect inquiry  from  a  law-enforcement  agency  furnish 
them  complete  or  summary  bits  of  information 
from  those  identification  cards  if  they  ask  for  it. 
We  use  it  ourselves  for  seeking  the  apX)rehension 
of  fugitives  and  others  whom  we  have  process  out 
for  or  wish  to  locate." 

I  then  asked  him: 

"Is  the  information  regarding  the  nationality 
or  citizenship  of  a  subject  who  is  reported  on  one 
of  those  cards  used  by  your  bureau  in  the  way  in 
which  you  have  described?" 

Mr.  Hood  said:  "It  might  well  be  in  some  in- 
stances. It  is  a  pertinent  part  of  the  identification 
record,  the  same  as  a  man's  age  or  his  height  or  his 
weight.  Frequently  it  would  be  of  tremendous  value 
to  an  investigating  of&cer  if  he  ahd  that  informa- 
tion.   That  is  why  it  is  on  there."  [213] 

Then  I  asked  him:  "Is  there  any  central  place  in 
the  United  States  that  you  know  of  where  identi- 
fication material  concerning  persons  suspected  of 
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crime,  arrestees,  and  persons  prosecuted,  is  kepf?" 
And  the  witness  said,  "The  bureau  maintains  those 
records  in  Washington,  D.  C,  in  its  identification 
division. ' ' 

Then  I  asked  him:  "Does  the  Federal  Bureau  of 
Investigation  ever  determine,  on  its  own  motion  or 
pursuant  to  law^  or  regulation,  to  refer  information 
concerning  an  arrestee  to  the  Federal  Bureau  of  In- 
vestigation? I  mean  to  the  Immigration  and  Nat- 
uralization Service. ' ' 

You  will  remember  that  the  Service  was  inter- 
ested in  Smiley  and  Mr.  Hood  came  back  with  the 
answer:  "At  any  time  in  connection  with  our  cases, 
when  an  alien  receives  a  sentence  in  court,  the 
Immigration  Service  is  automatically  advised  of 
that  fact." 

Then  I  asked  him:  "In  determining  whether  to 
make  a  referral  to  the  Immigration  and  Natural- 
ization Service,  do  you  use  the  identification  ma- 
terial respecting  which  you  have  testified,"  and 
he  said,  "Frequently  it  is  necessary,  in  view  of 
similarity  of  names  and  other  reasons,  to  give  the 
complete  summary  on  the  identification  card,  on 
the  fingerprint  card." 

Well,  the  bureau  has  considerable  use  for  that 
and  you  will  note  that  they  make  referrals  to  the 
Immigration  Service.  [214] 

There  was  a  point  made  here  that  I  told  you  this 
morning,  that  booking  is  but  the  start  of  a  per- 
son who  is  arrested.  When  he  is  arrested  he  is 
taken  in  and  booked.    That  is  the  beginning.    And 
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I  said  then  he  makes  bail  and  there  is  an  arraign- 
ment. Then  he  comes  back  for  trial  and  he  is  at 
liberty  for  a  considerable  period  of  time  on  bond, 
and  if  he  should  abscond  then  of  course  all  identi- 
fication information  is  something  of  vital  interest 
to  those  who  must  look  for  him. 

Now,  counsel  comes  back  this  afternoon  and  dis- 
torts that.  He  said  to  you  that  it  wouldn't  make 
any  difference  to  a  judge  in  determining  what  bail 
a  man  was  going  to  be  put  under,  whether  he  was 
an  alien  or  not,  and  I  think  that  is  probably  right. 
But  counsel  has  completely  distorted  what  I  told 
you  this  morning.  I  don't  contend  to  you  that  it 
makes  any  difference  whether  a  man  is  an  alien  or 
a  citizen  as  to  how  much  bail  he  is  going  to  be  put 
under,  under  ordinary  circumstances,  but  it  is  im- 
portant when  a  person  does  post  bail  and  does  go 
forth  and  leaves,  the  identification  material  that 
they  have  be  accurate  material  so  that  they  will 
know  and  all  that  they  need  to  know  or  can  de- 
termine in  order  to  assist  in  the  reapprehension 
of  the  party. 

Now,  Officer  Cunningham  testified  about  the  use 
to  which  this  information  is  put.  He  said  that  he 
was  an  executive  of  the  record  and  identification 
bureau  and  he  was  asked  this  question:  ''Does 
that  department,  when  a  person  who  is  arrested 
gives  information  that  he  is  not  a  citizen  of  the 
United  States,  does  your  bureau  refer  that  infor- 
mation on  to  any  agency  of  the  United  States  Gov- 
ernment," and  he  answered,  "Yes,  we  do.    If  it  is 
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brought  to  our  attention  in  the  arrest  report  that 
the  man  is  an  alien  or  illegal  entry,  if  some  infor- 
mation comes  to  our  attention  that  way  we  call  up 
the  Department  of  Immigration.  I  believe  Mr.  Pen^ 
dergast  and  Mr.  Cole  or  Mr.  Nelson  are  the  men 
we  generally  contact." 

"Q.     And  you  give  them  that  information? 

"A.     Yes,  we  do." 

Then  Mr.  Christensen  went  into  that  inquiry  and 
he  said:  ''In  the  instance  of  Mr.  Smiley  here,  did 
you  advise  the  Naturalization  and  Immigration 
Service,  Mr.  Pendergast  or  anyone  else,"  and  the 
officer  said,  "No,  I  didn't." 

Well,  why  didn't  he?  It  would  have  been  of  the 
greatest  interest  to  that  department,  not  in  order 
to  determine  whether  Smiley  was  an  alien,  be- 
cause they  had  already  knew  that — they  had  had  him 
on  the  fire  down  there  before.  They  had  these  exhib- 
its before  them.  He  was  under  a  deportation  pro- 
ceeding. Perhaps  he  was  trying  to  set  up  his  good 
moral  character — his  obedience  to  law  and  so  forth 
— in  order  to  escape  deportation. 

In  any  event  the  Immigration  Service  had  a  case. 
They  didn't  have  to  look  to  the  police  to  find  that 
out.  But  they  would  be  interested  in  knowing  that 
he  was  in  trouble  with  [216]  the  police. 

Officer  Cunningham  didn't  tell  them  and  the  fact 
that  he  didn't  tell  them  meant  they  didn't  find  out 
and  when  they  didn't  find  out  Smiley  here  got  the 
advantage  of  not  having  to  go  down  to  the  Immigra- 
tion office   for  further  investigation  on  that.    He 
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got  the  advantage  of  not  having  immigration  in- 
spectors out  inquiring  what  was  back  of  this  charge 
and  this  trouble  he  was  having  with  the  police  de- 
partment. 

That  is  the  fraud  which  counsel  says  will  I  point 
out.  I  don't  know  why  he  asks  that  I  point  it  out 
again.  I  pointed  it  out  again  this  morning  but 
I  mention  it  again  because  of  the  distortion  of  the 
argument  which  has  been  made. 

Counsel  has  also  emphasized  that  ''falsely"  means 
jjerfidiously,  whatever  that  is,  treacherously  and  so 
on.  But  he  worked  that  comment  in  with  a  lot  of 
general  data  to  the  effect  that  the  escalators  m  the 
Federal  Building  are  on  the  wrong  side  and  that 
while  robbers  must  be  truthful,  gamblers  may  lie 
and  other  matters  which  seem  to  have  nothing  to 
do  with  our  case. 

Like  Mr.  Neeb  and  Mr.  Christensen,  they  are  sat- 
isfied with  the  instructions  of  the  court.  You  listen 
to  them  and  please  follow  them.  You  will  find  in 
there  that  the  court  will  comment  that  the  word 
spoken  must  not  be  spoken  in  jest  or  to  stop  the 
prying  of  some  busybody  and  that  they  must  be 
made  to  a  person  having  good  reason  to  inquire. 
Who  had  a  [217]  better  reason  to  inquire  than  the 
police  department  that  had  the  duty  of  passing  on 
to  the  Immigration  Service  the  information  as  to 
whether  or  not  they  had  an  alien  there  who  was 
in  trouble. 

After  all,  these  police  departments  get  their  fin- 
gerprint supplies  and  forms  from  the  Federal  Bu- 
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reau  of  Investigation.  All  that  is  correlated  to- 
gether. They  get  information  themselves  from 
there.  They  are  under  a  duty  to  provide  this  in- 
formation. 

Officer  Cunningham  came  in  and  told  you  so. 
I  asked  him  to  bring  the  book  of  regulations 

Mr.  Christensen:  Now,  if  the  court  please,  I  am 
going  to  object  to  this.  There  is  no  evidence  that 
there  is  any  legal  duty  whatsoever.  It  is  purely  a 
matter  of  comity  and  that  is  as  far  as  the  evidence 
goes. 

Counsel  has  ranged  pretty  far  and  I  haven't 
wanted  to  interrupt  on  some  other  things  that  he 
said 

The  Court:  I  wasn't  paying  any  attention  to 
him,  I  am  sorry. 

Mr.  Christensen:  Perhaps  I  shouldn't  either, 
your  Honor. 

Mr.  Tolin:  I  stand  on  the  record.  I  will  let 
the  jury  decide  what  the  record  shows.  [218] 

The  time  is  getting  on,  and  while  I  have  consid- 
erable time  I  really  have  heard  very  little  that  re- 
quires an  answer,  so  I  am  not  going  to  take  the  rest 
of  my  time  to  argue  to  you  further. 

The  government  asks  you  to  do  your  duty.  If  you 
think  this  evidence  shows  that  Mr.  Smiley  lied  to 
the  officers,  as  the  officers  said  he  did,  and  which 
is  not  contradicted,  and  if  you  believe  he  knew 
he  was  a  citizen  of  some  other  country,  which  he 
said  he  was,  and  no  one  has  contradicted  that  state- 
ment that  he  made  to  the  inunigration  officials  in 
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writing,  and  if  you  believe  that  he  intended  them 
to  think  he  was  a  citizen  and  thereby  escape  the 
further  investigation  he  would  have  with  Immigra- 
tion if  they  knew  he  was  an  alien,  then  he  has  per- 
fidiously, falsely  brought  himself  into  the  position 
where  the  only  answer  to  your  duty  is  to  convict 
him. 

This  matter  of  citizenship  is  a  very  serious  one, 
which  those  of  us  who  are  born  with  sometimes 
don't  appreciate  as  much  as  those  of  us  who  had 
to  acquire  it  by  going  through  the  very  deliberate 
and  careful  naturalization  process  that  is  made 
available  to  all  aliens  of  good  moral  character.  But 
when  one  becomes  a  citizen  he  does  acquire  certain 
rights  which  he  didn't  have  before.  As  my  chief, 
Mr.  Carter,  who  is  sitting  here,  always  likes  to 
say  when  he  is  talking  on  the  value  of  citizenship — 
and  a  lot  of  organizations  have  him  out  to  talk  to 
them — when  we  become  citizens  we  acquire  a  [219] 
share  of  stock  in  the  largest  beneficial  corporation 
in  the  world,  the  United  States.  And  until  we  have 
satisfied  the  United  States,  through  its  constituted 
officers,  if  we  come  from  someplace  else,  that  we 
are  entitled  to  receive  that  share,  we  don't  have  it. 
The  law  says  you  can't  go  around  saying  you  do. 
Smiley  says  he  did.  He  said  it  under  most  serious 
circumstances,  and  I  submit  he  should  be  convicted 
on  all  counts. 

Thank  you. 

The  Court:  We  will  have  our  afternoon  recess 
at  this  time.   Keep  in  mind  the  court's  admonition. 
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(A  recess  was  taken.) 

(Whereupon  the  jury  was  instructed  by  the 
court,  which  instructions  have  heretofore  been 
transcribed  and  are  contained  in  a  separate 
volume.) 

(Whereupon  the  jury  retired  to  deliberate 
and  the  following  proceedings  were  had  in  the 
absence  of  the  jury:) 
Mr.  Tolin:     The  jury  having  left  the  courtroom, 
I  note  that  there  are  some  exhibits  for  identifica- 
tion which  have  not  been  segregated  from  the  ex- 
hibits as  a  whole.  I  think  they  ought  to  be  set  aside 
so  there  wdll  be  no  chance  of  the  jury  getting  them. 
The  Clerk:     That  has  been  done,  Mr.  Tolin.    If 
you  wish  to  check  them,  I  believe  it  would  be  better. 
Mr.  Tolin :     I  think  Mr.  Christensen  or  Mr.  Neeb, 
for  the  [220]  defendant,  should  check  them. 
Mr.  Neeb :     I  have  my  record  of  them. 
Mr.  Tolin:     Mr.  Neeb,  I  will  hand  you  the  en- 
velope which  the  Clerk  has  handed  me. 

The  Court:  After  they  are  checked,  you  gentle- 
men will  stipulate  that  the  exhibits  in  evidence  may 
be  handed  to  the  jury. 

Mr.  Tolin:  That  stipulation,  we  will  make  it 
now. 

Mr.  Christensen:     Yes,  sure. 
Mr.  Tolin:     Those  that  are  handed  back  to  the 
Clerk  after  checking  may  go  to  the  jury. 
Mr.  Christensen:     Yes. 

I  want  to  express  to  both  court  and  comisel  the 
delight  that  I  have  had  in  the  course  of  this  trial, 
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and  the  very  excellent  manner  in  which  both  the 
court  and  opposition  have  treated  me  and  my  col- 
league. 

Mr.  Neeb:     I  join  in  that,  your  Honor. 

The  Court:  It  has  been  a  great  please  to  the 
court,  gentlemen,  I  assure  you.  And  I  meant  no 
disrespect  to  Mr.  Tolin  when  I  stated  that  I  did 
not  hear  all  of  his  remarks.  I  did  not  hear  all  of 
yours  either,  Mr.  Christensen. 

(Whereupon  a  recess  was  taken  until  the  re- 
turn of  the  jury  at  4:45  p.m.,  when  the  follow- 
ing proceedings  were  had:) 

The  Court:  The  Matron  handed  me  Exhibit  1 
that  you  wanted  deciphered  in  some  respect.  What 
was  that?  [221] 

Juror  No.  7:  That  would  be  the  stamp,  your 
Honor,  on  the  left-hand  corner  of  that  sheet. 


The  Court 
The  Juror 
The  Court 


This  stamp  (indicating)  ? 
Yes,  the  date  of  that  stamp. 
Well,  I  don't  know.    Can  you  gen- 
tlemen agree  on  the  date  that  is  on  there'? 

Mr.  Tolin:     I  think  that  is  the  one  we  couldn't 
make  out  earlier. 

We  are  all  of  the  opinion — that  is,  counsel  are  of 
the  opinion  that  it  is  illegible. 

The  Court:     That  is  the  way  the  jury  found  it, 
evidently. 

Mr.    Christensen:     Perhaps    I    should   approach 
the  bench  and  make  this  suggestion  to  other  counsel. 
The  Court :     All  right. 
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(The  following  proceedings  were  had  at  the 
bench  out  of  the  hearing  of  the  jury:) 

Mr.  Christensen:  There  might  be  the  filing  of 
this.  When  it  was  received  it  must  be  entered  in  some 
book,  and  that  might  give  the  date. 

The  Court :     Well,  I  don't  know  anything  about  it. 

Mr.  Christensen:  You  haven't  got  that  infor- 
mation ? 

Mr.  Tolin:  I  don't  have  the  information.  I  don't 
have  it. 

Mr.  Christensen:  In  other  words,  when  you  file 
a  document  there  must  be  some  entry  or  registration. 

Mr.  Tolin :  I  might  be  able  to  have  it  traced  down. 
I  don't  know  how  long  that  would  be,  or  where  we 
would  have  to  go  to  do  it. 

Mr.  Christensen:  Neither  do  I.  But  isn't  it  the 
same  as,  virtually,  Exhibit  2  ^ 

Mr.  Tolin:  It  is  very  similar;  it  contains  prac- 
tically the  same  information. 

The  Court :     Do  they  both  bear  the  same  date  ? 

Mr.  Tolin :     No,  they  are  separate  instruments. 

Mr.  Christensen:  One  would  be  prior,  wouldn't 
it  ?  In  other  w^ords,  the  certificate  is  really  premised 
upon  this  registration  application. 

Mr.  Tolin:  I  thought  that  was  true,  but  there  is 
a  rider  to  this,  I  don't  know  if  it  is  a  rider  or  it  is 
a  part  of  the  original  instrument,  which  bears  a 
later  date. 

Mr.  Christensen:  Well,  that  is  an  insert.  That 
wouldn't  be  the  determining  date  on  that. 
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Mr.  Tolin:  I  think  it  is  in  all  likelihood,  and 
it  looks  as  if  it  were,  the  application  upon  which 
the  alien  registration  was  given,  was  made.  That 
is,  one  is  the  application  for  alien  registration, 
and  the  other  one  is  the  registration  itself. 

Mr.  Christensen:  I  am  willing  to  stipulate  that 
it  bears  some  date  prior  to  Exhibit  No.  2. 

Mr.  Tolin:  I  would  say  it  was  executed  on  or 
about  that  [223]  time,  at  or  about  that  date. 

Mr.  Christensen:  Yes,  and  prior  to.  In  other 
words,  Exhibit  2  is  the  certificate. 

Mr.  Neeb:  You  make  an  application  first,  but 
how  can  you  stipulate  as  to  the  time? 

Mr.  Christensen:  That  is  true.  We  might  agree 
upon  this  stipulation,  that  the  court  may  say  to 
the  jury  that  it  has.  been  stipulated  that  Exhibit 
1  is  an  application  which  preceded  the  certificate, 
Exhibit  2,  dated  October  1,  1945,  but  as  to  the 
exact  time  we  do  not  know.  And  then,  if  you  can 
find  out 

Mr.  Neeb :     That  is  about  as  far  as  we  can  go. 

The  Court:  All  they  ask  is  they  want  that  date 
deciphered.   That  was  their  inquiry.   It  is  illegible. 

Mr.  Tolin:  We  have  no  greater  power  of  de- 
ciphering it  than  they  have.  We  might  give  them 
a  glass. 

The  Court:     Could  you  do  it  with  a  glass*? 

Mr.  Tolin:     I  don't  think  so. 

(Whereupon  the  proceedings  were  resumed 
within  the  hearing  of  the  jury  as  follows:) 
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The  Court:  Counsel  are  in  the  same  quandary 
as  the  jury.  They  are  unable  to  decipher  the  date 
of  the  stamp  on  the  left-hand  corner  of  Exhibit  1, 
so  we  can't  help  you  in  that  respect. 

Juror  No.  7:  If  it  pleases  the  Court,  the  jury 
would  [224]  like  to  have  a  printed  copy  of  your 
instructions  that  you  have  given  us  prior  to  de- 
parting to  the  jury  room,  please. 

Mr.  Christensen:  I  have  no  objection,  your 
Honor. 

The  Court:     You  have  no  objection  to  a  tran- 
script of  the  instructions  being  furnished? 
Mr.  Tolin:     No. 

The  Court:  That  will  be  all  now.  When  those 
instructions  are  prepared  they  will  be  delivered  to 
you. 

(Whereupon  the  jury  retired  from  the  court- 
room.) 

(Whereupon  a  transcript  of  the  court's  in- 
structions to  the  jury  was  prepared  by  the  court 
reporter  and,  after  being  examined  by  coun- 
sel, was  delivered  to  the  jury  by  the  Bailiff.) 
(Whereupon  a  recess  was  taken  until  11:20 
p.m.,  when  the  jury  returned  to  the  courtroom 
and  the  following  proceedings  were  had :) 
The  Court:     Have  you  agreed  on  a  verdict? 
Juror  No.  7:     Yes,  your  Honor,  we  have. 
The  Court:     May  I  see  it,  please? 

(The  verdict  was  handed  to  the  court.) 
The  Court :     Do  you  want  to  listen  to  the  reading 
of  your  verdict? 
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The  Clerk:     (Reading.) 
"United  States  District  Court,   Southern  District 
of  California,  Central  Division 
No.  20069— Criminal 

"UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ALLEN    SMILEY,    Charged    as   AARON    SME- 
HOFF, 

Defendant. 

VERDICT 

"We,  the  jury  in  the  above-entitled  cause,  find 
the  defendant  Allen  Smiley,  charged  as  Aaron  Sme- 
hoff,  guilty  as  charged  in  Count  1  of  the  indict- 
ment; and  guilty  as  charged  in  Count  3  of  the  in- 
dictment. 

"Dated:     July  14,  1949. 

"M.  N.  KROOPEN, 
"Foreman." 

"United   States  District  Court,   Southern  District 

of  California,  Central  Division 

No.  20604— Criminal 

"UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ALLEN    SMILEY,    Charged    as    AARON    SME- 
HOFF, 

Defendant. 
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VERDICT 
"We,  the  jury  in  the  above-entitled  cause,  find 
the  defendant  Allen  Smiley  guilty  as  charged  in 
the  indictment. 

"Dated:     July  14,  1949. 

"M.  N.  KROOPEN, 
"Foreman."   [226] 

Ladies  and  gentlemen  of  the  jury,  is  this  verdict 
as  presented  and  read  the  verdict  of  each  of  you, 
so  say  you  all  ? 

Jurors :     Yes. 

The  Clerk:     Do  you  wish  the  jury  polled? 

Mr.  Christensen:     I  certainly  do. 

The  Court:     Poll  the  jury. 

The  Clerk:  Lyman  Hougland,  is  this  verdict 
as  presented  and  read  the  verdict — is  this  your 
verdict  as  presented  and  read? 

Juror  Hougland:     Yes,  sir. 

The  Clerk:  David  Kay,  are  these  your  verdicts 
as  presented  and  read? 

Juror  Kay:     Yes,  sir. 

The  Clerk :  Carolina  A.  Resch,  is  this  your  ver- 
dict as  presented  and  read? 

Juror  Resch:    Yes,  sir. 

The  Clerk:  Clara  A.  Knight,  is  this  your  ver- 
dict as  presented  and  read? 

Juror  Knight :     Yes,  it  is. 

The  Clerk:  Benjamin  Kelman,  is  this  your  ver- 
dict as  presented  and  read? 

Juror  Kelman:     Yes. 

The  Clerk:  Miiuiie  Yodow,  is  this  your  verdict 
as  presented  and  read? 
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Juror  Yodow:     Yes,  sir.  [227] 

The  Clerk:  M.  N.  Kroopen,  is  this  your  verdict 
as  presented  and  read*? 

Juror  Kroopen:     Yes,  sir. 

The  Clerk:  Loulella  H.  Rose,  is  this  your  ver- 
dict as  presented  and  read"? 

Juror  Rose:     Yes. 

The  Clerk:  Mable  H.  Folsom,  is  this  your  ver- 
dict as  presented  and  read? 

Juror  Folsom:     It  is. 

The  Clerk:  Theresa  Drew,  is  this  your  verdict 
as  presented  and  read? 

Juror  Drew:     Yes,  it  is. 

The  Clerk :  Margaret  ^.  Pierce,  is  this  your  ver- 
dict as  presented  and  read? 

Juror  Pierce :     It  is. 

The  Clerk:  Wm.  H.  Klein,  is  this  your  verdict 
as  presented  and  read? 

Juror  Klein:     Yes,  sir. 

The  Court:     You  may  record  the  verdict. 

Sentence  will  be  imposed  in  this  case  on  Mon- 
day, the  25th  of  July,  at  10:00  o'clock. 

The  defendant  is  on  bond.  That  bond  may  con- 
tinue in  effect  until  that  day. 

Mr.  Christensen:     Thank  you,  your  Honor. 

The  Court:     Now,  when  should  this  jury  report? 

The  Clerk :     When  notified,  your  Honor. 

The  Court:  You  are  excused  until  further  noti- 
fied. 

Court  will  stand  at  recess. 
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Mr.  Tolin :  Is  the  Probation  Department  to  ren- 
der a  pre-sentence  report? 

The  Court:  Yes,  the  matter  will  be  referred  to 
the  Probation  Department. 

Mr.  Christensen:     Very  well,  your  Honor.  [229] 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  ai3pointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Coui't  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  23rd  day 
of  August,  A.D.  1949. 

/s/  SAMUEL  GOLDSTEIN, 

Official  Reporter. 
/s/  J.  D.  AMBROSE. 

[Endorsed]:     Filed  Sept.  21,  1949. 


Monday,  August  1,  1949,  10:00  A.M. 
(Other  court  matters.) 
The  Clerk :  No.  20069  Criminal,  U.  S.  A.  v.  Allen 
Smiley,  charged  as  Aaron  Smehoff.  Hearing  mo- 
tion of  defendant  for  new  trial,  and  motion  of 
defendant  in  arrest  of  judgToent;  sentence  on  counts 
1  and  3 ;  disposition  of  count  2.  Count  4  heretofore 
dismissed. 
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Mr.  Christensen:  If  your  Honor  please,  since 
we  have  discussed  at  length  the  legal  questions  both 
on  the  motion  for  directed  verdict,  as  well  as  in  the 
consideration  of  the  proposed  instructions,  I  am  not 
going  to  be  prolix  and  lengthy  in  arguing  a  motion 
in  arrest  of  judgment  and  a  motion  for  a  new  trial. 
For  the  further  reason  that  the  facts  are  so  sim- 
ple in  the  case.  In  fact,  we  did  not  dispute  them, 
stipulating  that  he  was  an  alien,  and,  secondly,  vir- 
tually admitting  that  on  the  occasions  of  his  inter- 
views by  booking  officers,  as  well  as  the  Police  De- 
partment in  Beverly  Hills,  that  he  was  asked  cer- 
tain questions  with  reference  to  his  birth,  and  I 
think  in  two  instances  as  to  whether  he  was  a  citi- 
zen he  responded  "Yes,"  and  those  were  undis- 
puted. It  was  for  that  reason,  your  Honor,  that  I 
did  not  place  the  defendant  on  the  stand,  because, 
if  he  had  been,  he  would  testify  precisely  that  way 
under  oath,  as  he  did  precisely  testify  under  oath 
that  he  was  an  alien  when  he  was  before  the  fed- 
eral officials  [3*]  who  had  the  right  to  inquire,  and 
he  then  told  them  the  truth.  In  these  other  in- 
stances, he  was  not,  as  we  know,  under  oath. 

I  may  have  made  a  mistake  because  the  jury 
didn't  hear  the  sound  of  the  voice  of  the  defend- 
ant, but  I  could  see  no  purpose  because  there  was 
nothing  to  deny  as  far  as  the  actual  facts  of  the 
case  were  concerned.  There  were  just  those  two 
simple  facts. 

I  mention  that  because  I  am  extremely  puzzled 
at  the  result,  particularly  in  light  of  the  law  as 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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given  to  the  jury  by  your  Honor. 

Your  Honor  will  recall  the  instruction — I  have 
them  here — to  the  effect  that  the  matter  must  be 
material,  or,  rather,  the  answer  to  the  question  must 
be  material  to  the  matter  then  under  consideration. 

That  is  in  keeping  with,  of  course,  the  De  Pratu 
case. 

We  know,  of  course,  that  alienage  didn't  affect 
the  matter  of  suspicion  of  book  making,  or  shooting 
dice.  No  distinction  was  made  under  the  law  that 
only  aliens  would  be  subject  to  that  offense.  Both 
aliens  and  citizens  alike  were  subject  to  punishment 
or  prosecution  for  that  offense. 

And  it  brings  to  thought  the  opinion  that  I  cited 
to  your  Honor  by  Judge  Hall,  that  while  one  may 
have  a  reason,  or  a  good  reason,  in  one's  own  mind, 
for  asking  certain  questions,  whether  it  be  about 
citizenship,  birth,  marital  status,  political  affiliation, 
that  that  is  not  what  we  are  talking  [4]  about.  The 
reason  must  be  one  that  produces  a  given  result.  In 
other  words,  it  is  the  result  of  the  answer  that 
counts. 

Well,  that,  of  course,  is  directly  in  keeping  with 
the  opinion  in  the  De  Pratu  case. 

I  could  review  these  instructions  on  end,  but 
your  Honor  has  them  undoubtedly  in  mind.  How- 
ever, for  fear  that  I  may  be  challenged  in  not  hav- 
ing perhaps  done  my  full  duty,  I  am  only  going  to 
spend  a  minute  or  two  in  a  sort  of  a  brief  refresher. 
For  instance,  the  court  instructed — I  am  reading 
from  the  stenographic  report: 
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"Before  you  can  convict  the  defendant  yon  must 
further  find  beyond  a  reasonable  doubt  that  the  per- 
son inquiring  concerning  the  nationality  status  of 
defendant  was  engaged  in  an  inquiry  concerning 
a  matter  which  made  the  nationality  status  of  the 
defendant  relevant  and  material  to  the  matter  under 
consideration. ' ' 

In  the  application  of  that  instruction  the  ver- 
dict is  illogical.  It  is  repugnant  to  that  instruc- 
tion. 

Again,  your  Honor  instructed: 

''As  applied  to  this  case,  'fraudulent  purpose' 
means  that  such  representation  was  not  only  know- 
ingly false  and  due  to  willfulness,  but  was  made 
with  intent  to  deceive  such  persons  as  to  a  material 
matter. ' '  Who  was  that  %  A  peace  officer.  But  what 
was  the  [5]  material  matter? 

Again  there  was  no  distinction  made  between 
whether  one  was  an  alien  or  one  was  a  citizen. 

Now,  there  are  other  instructions,  but  I  am  not 
going  to  proceed  to  read  those.  Your  Honor  un- 
doubtedly has  a  recollection  of  those  since  I  have 
pointed  out  two  of  the  salient  ones,  and  that  should 
function,  and  undoubtedly  will,  as  a  reminder  of 
the  rest  of  the  instructions. 

I  cannot  help  but  again  advert  to  the  De  Pratu 
case.  There  is  something  that  was  not  before  your 
Honor  in  the  previous  discussion.  I  have  since  then 
obtained  the  record  and  the  briefs  upon  which  the 
opinion  was  written.    That  is  illuminating,  as  well 
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as,  I  think,  a  matter  that  will  clarify  some  of  the 
things  that  are  contained  in  the  opinion. 

Now,  the  government  argued  in  that  case  that : 
"We  are  quite  content  with  the  interpretation  in 
United  States  v.  Achtner.  The  only  requirement,  as 
we  understand  it,  is  that  the  indictment  disclose 
and  the  proof  establish  that  the  false  claim  of  citi- 
zenship was  not  made  in  jest  of  empty  boasting, 
but  was  made  seriously  to  a  person  having  a  right 
to  inquire." 

"A  right  to  inquire"  doesn't  mean  just  a  casual 
right  to  inquire,  but  a  right  depending  upon  the  re- 
sult of  the  answer.  In  other  words,  all  of  these 
cases,  every  one  of  them,  either  [6]  dealt  with  one 
applying  for,  let's  say,  a  saloon  license — and  the 
law  required,  as  in  this  case,  the  De  Pratu  case, 
that  he  be  a  citizen — or  that  he  be  a  citizen  before 
he  could  vote.  So  one  registers,  one  signs  and  an- 
swers questions  in  the  form  in  connection  with  a 
poll  tax  which  qualifies  them,  or  it  has  been  in 
connection  with  an  application  for  citizenship. 
There  they  had  the  right,  because  the  result,  namely, 
the  issuance  of  the  license,  or  perhaps  a  conclusion 
as  to  whether  or  not  one  should  become  a  citizen — 
or,  even  in  the  case  of  private  employment,  because 
of  security  purposes,  an  employer  has  an  absolute 
right  to  know  because  you  are  obtaining  something, 
there  is  a  result.  In  this  instance  there  could  have 
been  no  adverse  result,  nothing  gained  by  the  police 
officer,  anyone  whatsoever,  because  it  must  be  ma- 
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terial  to  that  particular  thing  then  under  consider- 
ation. 

So,  as  they  argued  in  that  case,  it  must  be  made 
seriously  to  a  person  having  a  right  to  inquire. 

Proceeding  further,  they  say  at  page  8 : 

"Counts  1  and  2,  identical  except  for  the  date, 
allege  that  the  claim  of  citizenship  as  made  'in 
an  application  for  a  retail  liquor  license  under  the 
laws  of  the  State  of  Montana,  filed  by  him  with  the 
Montana  Liquor  Control  Board.'  This  is  certainly 
a  compliance  with  the  rule  that  the  statement  was 
deliberately  and  seriously  made  in  answer  to  a 
question  propomided  by  one  who  had  a  right  to  ask 
it." 

Or  like  when  you  go  before  the  Radio  Commis- 
sion you  can't  get  a  license  as  a  radio  operator  un- 
less you  are  a  citizen,  so  they  have  the  right.  And 
if  I  should  obtain  one,  and  I  happen  to  be  an  alien, 
there  is  a  result  which  is  contrary  to  law  and  I  gain 
an  advantage. 

There  is  the  thesis  of  the  goverinnent  in  the  De 
Pratu  case,  and  that  may,  perhaps,  enlighten  us 
a  little  further  with  respect  to  the  wording  used 
in  the  opinion. 

I  have  read  this  before.   It  is  not  long. 

"Appellant  also  contends  in  effect  that  the 
charges  and  proofs  do  not  sufficiently  show  that 
his  claims  of  United  States  citizenship  were  ma- 
terial to  the  transactions  at  hand  *  *  *." 

They  must  be  material  to  the  transactions  at 
hand,  and  that  is  in  keeping  with  the  thesis  in 
the  government's  brief. 
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**and  were  not  mere  boastful  or  jesting  assertions. 
But  the  first  two  counts  charge  and  the  undisputed 
evidence  establishes  that  the  allegedly  false  claims 
of  citizenship  were  made  in  appellant's  applications 
for  a  Montana  liquor  license  filed  with  the  Montana 
Liquor  Control  Board.  At  the  time  of  such  filing, 
no  one  but  a  citizen  was  eligible  for  a  liquor  license 
under  Montana  law. ' ' 

The  court  says  then: 

"In  each  instance,  the  inquiry  as  to  citizenship 
was  made  by  public  officers  in  furtherance  of  their 
official  authority  and  duty." 

That,  of  course,  is  an  argument  both  that  the  ver- 
dict of  the  jury  was  contrary  to  the  evidence  and 
repugnant  to  your  Honor's  instructions,  and  also 
supports,  luider  the  state  of  the  evidence  here,  the 
motion  in  arrest  of  judgment. 

The  indictment  itself  was  not  the  detailed  one 
that  you  found  in  the  De  Pratu  case,  because  there 
they  affirmatively  pleaded  that  he  gave  an  answer 
in  connection  with  an  application  for  a  liquor  li- 
cense, when  the  law  required  one  to  l^e  a  citizen. 
And  that  was  showing  that  there  was  a  purpose 
and  a  motive.  But  in  this  instance  there  could  be 
neither  purpose  nor  motive,  because  nothing  could 
be  accomplished. 

And  it  is  the  matter  at  hand,  the  transaction  had, 
as  under  the  De  Pratu  -case. 

To  meet  the  situation,  counsel  of  course  argued 
— and  I  must  refer  to  that  tenuous  and  specious 
argument,  Mr.   Tolin — he  said,   "Certainlv  lie  ad- 
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mitted  under  oath  that  he  was  a  non-citizen  and  an 
alien  to  the  immigration  authorities, ' '  and  that  they 
knew  about  this. 

In  fact,  we  do  know,  your  Honor,  from  the  testi- 
mony of  Mr.  Hamilton,  that  the  deportation  war- 
rant was  served  in  about  September,  I  think,  of 
1945,  and  also  that  the  matter  [9]  had  been  under 
investigation  from  two  to  four  years  previous  to 
that,  so  they  were  fully  aware  of  his  non-citizenship 
status. 

But  he  says  they  did  know  that,  and  he  doesn't 
contend  that  that  affected  it.  But  he  does  say,  for 
instance,  on  page  203 — this  is  the  remoteness  of  the 
argument,  it  has  nothing  to  do  with  the  transaction 
at  hand — that  perhaps  speculatively  it  might  have 
had  something  of  value  in  it  and  something  gainful 
for  the  reason  that  the  immigration  authorities 
would  then  have  known  that  he  had  been  arrested 
for  book  making,  and  also  for  shooting  dice. 

I  have  taken  the  trouble,  your  Honor,  to  examine 
the  press  as  of  that  time,  and  since  he  had  the  mis- 
fortune of  newspaper  notoriety,  which  perhaps  is 
his  greatest  crime,  he  got  publicity  then,  so  he 
couldn't  have  accomplished  anything  with  photog- 
raphers, as  one  witness  testified,  and  many  news- 
paper men  in  the  booking  room.  That  was  in 
connection  with  one  of  the  arrests.  I  think  that  was 
the  one  in  the  Sheriff's  office  in  1944.  And  we  cer- 
tainly know  what  must  have  happened  in  June  at 
the  instance  of  his  interrogation  and  being  held  in 
protective  custody  at  Beverly  Hills  where  he  even 
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suffered,  himself,  a  shot,  and  of  course  it  isn't  in 
evidence  here,  but,  in  other  words,  he  was  in  the 
proximity  of  death,  also,  at  the  time.  So,  I  have 
those,  and  I  know  that  there  was  publicity  at  that 
time.  [10] 

But  forgetting  that  phase  of  it,  suppose  there 
hadn't  been  any,  the  remoteness  of  it,  your  Honor, 
that  it  might  have  affected  some  future  action. 
Well,  there  was  nothing  pending.  In  the  De  Pratu 
case  there  was. 

It  is  pure  guessw^ork. 

Let  me  read  the  two  contentions  on  page  203: 

"How  embarrassing  it  would  be  if,  w^hen  he  went 
down  there  one  day,  the  Immigration  inspector 
would  say,  'Well,  Smiley,  the  deputy  sheriff  has 
called  up,  the  Los  Angeles  Police  Department  has 
called  up,'  or,  'the  Police  Department  of  Beverly 
Hills  has  called  up  and  said  you  are  in  trouble  there, 
you  have  been  arrested, '  and  that  is  what  Lieutenant 
Cumiingham  said  they  would  do  if  a  man  answered 
he  was  an  alien." 

In  other  words,  they  would  then  get  that  infor- 
mation. 

"But  this  man  got  the  advantage  of  not  having 
that  done,  *  *  *." 

I  think  there  is  another  phase  of  it  along  that 
line,  but  that  is  the  basis  of  his  contention  that  he 
did  gain  something  by  it. 

I  think  at  page  217  we  have  it  again: 

"Officer  Cunningham  didn't  tell  them,  and  the 
fact  that  he  didn't  tell  them  meant  they  didn't  find 
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out,  and  when  they  didn't  find  out  Smiley  here  got 
the  advantage  of  not  having  to  go  down  to  the  Im- 
migration office  for  further  investigation  on  that. 
He  got  the  advantage  of  not  having  Immigration 
inspectors  out  inquiring  what  was  back  of  this 
charge  and  this  trouble  he  was  having  with  the 
Police  Department.    That  is  the  fraud  *  *  *." 

That  is  the  tenuous  and  I  say  specious  argument. 
There  is  no  proof  of  any  advantage.  It  is  purely  a 
speculation  that  he  might  have  got  it  because  some 
action  might  have  been  taken. 

Now,  your  Honor  can  take  judicial  notice — we 
don't  have  the  record  before  your  Honor  as  to  what 
the  proceedings  were,  but  under  the  state  of  the 
records  it  was  one  of  illegal  entry.  Now,  that  was 
the  thing  immediately  under  consideration.  There 
is  no  evidence  to  show  that  the  case  was  in  a  state 
of  any  order  being  entered  so  that  he  might  then 
come  in  with  an  affirmative  application.  And  to 
get  a  pre-examination  and  any  privileges,  your 
Honor,  of  re-examination  so  you  may  leave  and 
re-enter,  you  must  then  make  an  affirmative  request. 
That  is  in  the  law.  That  wasn't  pending.  Then 
at  that  time  it  will  go  for  an  examination  and 
investigation  by  a  separate  department  on  the  ques- 
tion of  whether  he  qualifies,  and  moral  character. 
But  not  until  that  point  is  reached  in  those  pro- 
ceedings. So  we  have  an  utter  vacuum  as  to  how  it 
could  be  material,  other  than  the  speculation  that 
they  may  have  made  some  inquiry,  and  it  might 
personally  have  [12]  embarrassed  him  before  that 
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department.  That  is  the  basis  of  the  argument. 
Undoubtedly  that  is  the  theme  that  the  jury  must 
have  followed  in  the  light  of  your  Honor's  instruc- 
tions. 

But  it  must  be  material  to  the  then  transaction 
under  consideration. 

There  is  another  thing  we  might  say  about  this, 
your  Honor.  We  look  at  the  date  of  these  matters. 
Way  back  in  1944,  1945,  at  least  as  to  two  of  them, 
they  were  quite  antiquated,  and  his  proceedings 
were  proceeding  from  then  on  before  the  immigra- 
tion authorities.  I  think  the  original  serving  of  the 
warrant  was  approximately  contemporaneous  with 
the  serving  of  the  warrant — no,  it  followed  it  by 
about  five  months,  the  serving  of  the  warrant.  One 
was  in  May  of  '44,  the  other  was  iii  November,  and 
the  warrant  was  served,  I  think,  early  September 
or  October  of  1944. 

Of  course,  being  realistic  and  looking  around  the 
corners,  there  may  be  something  that  lies  behind. 

I  pointed  out  to  your  Honor  that  it  was  in  these 
specific  types  of  cases  where  a  result  was  achieved, 
such  as  employment,  a  gain,  liquor  license,  voting. 
There  isn't  a  single  case  in  all  the  books  that  even 
hints  that  any  such  situation  as  this,  with  the  seri- 
ousness of  penalties  that  are  imposed,  was  in  mind 
to  be  reached.  It  was  utterly  immaterial,  your 
Honor,  to  the  transaction  at  hand. 

We  do  know  that  the  Tanderi  case  has  that  in 
mind,  and  [13]  that  is  the  one  from  the  Seventh 
Circuit,  152  Fed.  (2d).   There  one  was  indicted  for 
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claiming  false  citizenship  in  connection  with  an  em- 
ployment application.  He  was  asked,  "Are  you  a 
citizen'"?  and  he  answered,  "Yes."  Then  there  was 
testimony  that  it  was  the  policy  of  the  Bendix  not 
to  employ  aliens.  In  other  words,  you  had  the  two 
elements  there,  so  you  got  a  result.  And  having  that 
in  mind  all  the  time  and  applying  it  here,  well,  of 
course,  the  evidence  does  not  fit  the  decisions. 

Then,  of  course,  you  have  the  famous  Achtner 
case  in  which  Learned  Hand  participated,  in  which 
he  said: 

"But  we  agree  with  the  district  court  that  the 
representation  of  citizenship  must  still  be  made  to 
a  person  having  some  right  to  inquire  or  adequate 
reason    for    ascertaining    defendant's     citizenship 

Then  they  proceed  to  interpret  the  word  "falsely" 
and  they  say  that  it  must  be  "more  than  a  mere  un- 
truth," and  that  it  must  be  "perfidiously"  or 
"treacherously"  or  "with  intent  to  defraud." 

None  of  those  factors  could  possibly  occur  under 
the  state  of  the  evidence  in  this  case. 

I  am  not  unmindful  of  the  attitude  of  the  courts 
in  disposing  of  cases  of  this  kind.  The  Frederick 
case,  I  called  your  Honor's  attention  to,  and  in 
that  one  the  court  made  the  observation,  where 
the  man  went  in  and  asked  for  the  poll  tax  [14] 
form  and  signed  it  so  he  could  qualify  himself  as 
a  voter — that  was  a  material  matter — the  appellate 
court  affirmed,  and  that  language  your  Honor  re- 
calls I  read  in  the  argument  on  the  motion  for  a 
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directed  verdict,  and  while  they  affirmed  the  case 
the  court  said  as  to  the  $500.00  fine  and  60-day  sen- 
tence, that  they  affirmed  without  prejudice  to  filing 
a  petition  in  the  District  Court  for  suspension  of 
the  60-day  sentence. 

I  know  that  the  defendant  here  has  been  active 
in  two  types  of  business.  I  have  had  occasion  to 
see  a  few  of  the  letters  that  were  filed  with  the  Pro- 
bation Department  in  connection  with  the  pre-sen- 
tence report.  I  know  he  has  been  interested  in  cer- 
tain activities  in  Texas  in  the  oil  business.  I  also 
know,  if  it  were  not  for  the  pending  of  this  litiga- 
tion, that  long  before  this  he  would  have  been  domi- 
ciled in  Texas,  actively  engaged  in  the  oil  business. 
His  associate  in  the  oil  business,  Mr.  Josey,  I  think 
■came  into  the  city  here,  and  I  have  ascertained 
something  about  the  business,  that  they  are  in  joint 
venture,  and  also  that  he  is  one  of  the,  not  minor 
but  rather  large,  active  oil  operators  in  Texas. 

Also,  Mr.  AValter  Kirshner,  who  heads  the  multi- 
million-dollar Grayson  and  Robinson  Stores,  I 
know  has  been  terrifically  interested  in  him  and 
has  held  open  and  available  employment  with  him. 

I  know  that  there  are  many,  many  prominent 
people  in  various  types  of  industry  in  this  com- 
munity and  in  the  country,  whom  I  also  know,  who 
have  both  a  personal,  social,  and  business  relation- 
ship with  the  defendant. 

I  assume  that  many  of  those  letters  have  been 
filed  and  are  before  your  Honor. 
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Knowing  those  things,  I  am  again  more  puzzled 
at  the  illogical  verdict,  and  I  have  searched  my 
brain  again  and  again  to  find  out  how,  in  the  face 
of  the  facts  in  this  case,  and  your  Honor's  instruc- 
tions, that  we  got  this  verdict.  I  could  only  explain 
it  upon  one  theory,  your  Honor:  the  misfortune 
of  the  newspaper  notoriety.  And  I  think  that  com- 
menced once  when  he  had  no  part  in  the  celebra- 
tion of  an  orchestra  leader  here,  and  he  went  in 
there  at  the  request  of  a  woman  and  assisted  in 
subduing  the  situation,  and  in  consequence  a  lot  of 
publicity  inured. 

I  submit,  your  Honor,  that  on  the  law  and  the 
evidence  in  the  case,  and  imder  your  Honor's  in- 
structions, that  the  verdict  is  repugnant  to  those 
instructions,  and  not  only  that  a  motion  for  a  new 
trial  should  be  granted,  but,  rather,  that  a  motion 
in  arrest  of  judgment  should  be  entered. 

Mr.  Tolin:  If  the  Court  please,  this  seems  to 
have  been  a  legal  argument  upon  penalty  and  upon 
motion  in  arrest  of  judgment. 

Mr.  Christensen:     That  is  what  was  intended. 

Mr.  Tolin:  I  was  particularly  interested  about 
the  splendid  prospects  this  man  has  had  in  the  oil 
business  in  Texas,  and  how,  had  it  not  been  for  the 
pendency  of  the  case,  he  would  have  been  right 
down  there  in  Texas  working  in  oil. 

If  your  Honor  will  thumb  the  file,  I  think  you 
will  find  time  after  time  that  he  has  come  in  here 
and  asked  if  he  couldn't  leave  this  district  because 
he  had  business  interests  in  Las  Vegas.    So  he  got 
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that  permission  and  he  has  gone  repeatedly  to  Las 
Vegas. 

Mr.  Christensen:     And  Texas. 

Mr.  Tolin:  Mr.  Christensen  says,  "And  Texas. '^ 
But,  in  any  event,  his  occupation  shown  by  the  pro- 
bation report  is  "Gambler,"  and  he  has  been  prin- 
cipally in  Las  Vegas.  He  couldn't  have  been  dig- 
ging oil  wells  when  he  was  looking  out  for  his 
gambling  interests  there. 

I  don't  want  to  take  a  lot  of  time,  but  Mr.  Christ- 
ensen is  having  such  difficulty  in  determining  the 
basis  of  the  jury's  verdict.  Of  course  it  was  the 
jury's  problem.  But  I  should  take  it  that  the  jury 
thought  that  there  was  a  substantial  right  or  reason 
to  inquire. 

Counsel  is  confused,  or  says  he  is  confused,  over 
the  fact  that  this  defendant  was  arrested  for  gam- 
bling offenses  and  was  held  in  connection  with  the 
death  of  the  individual  in  Beverly  Hills.  He  says  it 
makes  no  difference  whether  you  are  an  alien  or  not, 
if  you  are  a  book-maker  you  are  a  [17]  book-maker 
and  you  suffer  the  penalties  of  being  a  book-maker 
whether  you  are  an  alien  or  citizen.  I  think  that 
is  right.  But  there  was  no  issue  of  whether  this 
man  was  guilty  of  book-making  or  whether  he  was 
guilty  of  murder  or  whether  he  was  guilty  of  gam- 
bling offenses,  when  he  was  questioned  at  the  time 
he  made  these  statements.  We  didn't  produce  a 
single  one  of  the  detectives  who  investigated  those 
crimes  respecting  which  this  defendant  w^as  held. 
Those  men  had  brought  him  to  the  jail,  had  turned 
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him  over  to  the  booking  officer,  and  the  booking 
officer  had  a  separate  function.  He  wasn't  investi- 
gating the  death  of  Mr.  Siegel,  nor  was  he  investi- 
gating the  book-making  or  the  other  gambling 
charge.  He  had  a  form  to  get  filled  out.  It  was 
for  the  identification  records  which  became  a  part 
of  the  identification  records  of  this  subject  in  the 
master  files  of  the  F.B.I,  in  Washington  and  which 
are  useful  to  the  police  department  in  determining 
its  record  of  identification,  and  he  asked  the  iden- 
tification questions  and  he  got  the  false  answers,  and 
it  included  this  false  claim  to  citizenship. 

I  know^  that  our  office  doesn't  bring  prosecutions 
against  people  upon  tips  that  we  get  out  of  reading 
the  newspapers.  Eather,  I  think  the  newspapers 
get  their  tips  of  prosecution  by  looking  over  the  jail 
blotters.  And  I  take  it  that  the  Immigration  Serv- 
ice doesn't  get  its  information  as  to  which  aliens 
that  have  deportation  jjroceedings  pending  are  in 
trouble  with  the  police  from  the  newspapers.  They 
have  a  standing  arrangement  with  the  police  to  tell 
them  whenever  they  catch  an  alien  in  some  crime. 
That  was  what  Officer  Cunningham,  the  booking 
officer  from  the  County  Jail,,  and  the  Beverly  Hills 
Police  Department  wanted  the  information  for.  For 
two  purposes.  Each  of  them  had  a  legitimate  reason 
to  inquire,  (1)  so  that  their  identification  records 
would  be  complete  on  this  man,  (2)  so  if  he  were 
an  alien  they  could  carry  out  their  commitment  to 
the  government  to  inform  the  Immigration  Service 
that  there  was  an  alien  in  this  particular  trouble. 


266  Allen  Smiley  vs. 

That  certainly  seems  to  fall  within  the  language  of 
the  cases.  It  certainly  is  as  serious  as  the  case  of 
Ledo,  which  we  have  argued  in  extenso  here  at  the 
time  of  the  argument  for  judgment  of  acquittal, 
where  what  Ledo  did  was  to  get  himself  in  as  presi- 
dent of  his  union  on  the  basis  that  he  was  a  citizen, 
and  to  get  a  pass  to  go  across  the  yard  of  a  private 
contractor  that  was  doing  Navy  business. 

I  think  the  case  has  been  made  out,  and  inasmuch 
as  a  whole  afternoon  was  spent  arguing  it,  this 
morning  I  will  submit  it  on  these  remarks,  unless  the 
court  wants  something  more. 

Mr.  Christensen:  Just  so  there  is  no  misconcep- 
tion about  the  last  case  of  applying  for  union  mem- 
bership. That  was  not  this  kind  of  a  case  at  all.  It 
had  to  do  with  a  totally  [19]  different  situation.  It 
wasn't  where  one  was  indicted  for  claiming  false 
citizenship  under  those  circumstances. 

Anent  the  oil  business  and  Las  Vegas,  I  think  your 
Honor  will  find  the  fact  that  he  was  in  Texas  and 
engaged  in  the  oil  business  was  verified  by  the  pre- 
sentence investigation  of  the  Probation  Department. 
That  is  my  recollection. 

As  to  the  question  of  employment.  On  that  phase 
of  it,  I  don't  know  whether  Mr.  Josey  is  here  or  not, 
he  said  he  was  on  his  way,  so  if  there  were  any  ques- 
tions to  ask  either  Mr.  Josey  or  Mr.  Kirshner,  who 
is  here,  they  are  available. 

I  have  nothing  further  to  say  to  your  Honor. 

The  Court:     Very  well.     Stand  up,  Smiley. 
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Is  there  anything  you  would  like  to  say  before 
sentence  is  imposed  on  you? 

The  Defendant:     No,  your  Honor. 

The  Court:  It  is  the  judgment  of  the  court  that 
you  be  committed  to  the  custody  of  the  Attorney 
General  of  the  United  States  for  a  period  of  one 
year,  and  that  you  pay  a  fine  of  $1,000.00.  That  is 
on  counts  1  and  3  of  Indictment  20069.  The  same 
sentence  as  to  the  one  count  in  20604.  These  sen- 
tences are  to  run  concurrently. 

Your  motion  for  a  new  trial  has  raised  a  debat- 
able question  in  the  court's  mind.  I  thought  Mr. 
Tolin  would  share  that  view.  So,  in  view  of  that 
fact,  the  court  will  admit  the  defendant  to  bail 
pending  appeal,  so  that  it  will  not  be  [20]  necessary 
for  you  to  make  that  application  before  the  Circuit 
Court  in  San  Francisco.  Bail  will  be  fixed  in  the 
sum  of  $10,000.00. 

That  is  all. 

Mr.  Christensen:  May  we  have  a  stay  for  one 
day  in  order  to  arrange  the  bond,  your  Honor? 

The  Court:  Yes,  the  court  will  release  the  de- 
fendant to  your  custody  for  one  day. 

The  Clerk:     How  about  count  2? 

The  Court:     That  was  to  be  dismissed,  wasn't  it? 

Mr.  Tolin :  Count  2  of  the  multiple-count  indict- 
ment? 

The  Court:     Yes. 

Mr.  Tolin:     We  dismiss  it. 

The  Clerk:     That  is  20069? 

Mr.  Tolin:     Yes. 
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The  Clerk :     How  about  19778  ? 

Mr.  Cliristensen :  That  is  the  one  with  the 
$5,000.00  bond. 

Mr.  Tolin:  I  will  come  down  and  dismiss  it 
when  the  bond  is  posted. 

Mr.  Christensen:     Under  the  appeal? 

Mr.  Tolin:     Yes. 

The  Clerk:    Will  you  post  that  today <? 

Mr.  Christensen :  Today  or  the  first  thing  in  the 
morning.  [21] 
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COURT'S  INSTRUCTIONS  TO  THE  JURY 

The  Court:  It  now  becomes  the  court's  duty, 
ladies  and  gentlemen,  to  instruct  you  as  to  the  law 
that  applies  to  this  case. 

Are  you  able  to  hear  me? 

A  Juror :     Yes,  sir. 

The  Court:  There  are  two  indictments  before 
you  which  have  been  consolidated  for  trial. 

One  of  these  indictments  contains  three  counts. 
Count  Two  of  that  indictment  has  been  re-drafted 
by  the  United  States  Attorney  so  that  in  consider- 
ing the  indictment  which  contains  three  counts,  you 
will  not  consider  the  second  count  as  it  is  written 
in  that  three-count  indictment,  but  you  will  consider 
it  as  re-drafted  in  the  indictment  which  contains 
but  one  count. 

Count  One  of  the  indictment  charges : 

"On  or  about  June  21,  1947,  in  the  County  of  Los 
Angeles,  State  of  California,  and  within  the  Cen- 
tral Division  of  the  Southern  District  of  California, 
defendant  Aaron  Smeholf,  alias  Allen  Smiley,  did 
knowingly,  willfully,  falsely  and  fraudulently  repre- 
sent to  Thomas  A.  Cox,  an  employee  of  the  Police 
Department  of  the  City  of  Beverly  Hills,  California, 
said  Thomas  A.  Cox  being  a  person  having  good 
reason  to  inquire  into  the  nationality  status  of  the 
defendant,  that  he,  the  defendant,  was  a  citizen  of 
the  United  States,  whereas  in  truth  and  in  fact, 
as  the  defendant  then  and  there  well  knew,  the 
defendant  had  not  been  naturalized,  had  not  been 
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admitted  to  citizenship,  and  was  not  otherwise  a 
citizen  of  the  United  States." 

Count  Three  of  the  indictment  charges: 

"On  or  about  May  25,  1944,  in  the  County  of 
Los  Angeles,  State  of  California,  and  within  the 
Central  Division  of  the  Southern  District  of  Cali- 
fornia, defendant  Aaron  Smehoff,  alias  Allen 
Smiley,  did  knowingly,  willfully,  falsely  and  fraudu- 
lently represent  to  J.  E.  Siu,  a  Deputy  Sheriff  of 
the  County  of  Los  Angeles,  State  of  California,  said 
J.  E.  Siu  being  a  person  having  good  reason  to 
inquire  into  the  nationality  status  of  the  defendant, 
that  he,  the  defendant,  was  a  citizen  of  the  United 
States,  whereas  in  truth  and  in  fact,  as  the  defend- 
ant then  and  there  well  knew,  the  defendant  had 
not  been  naturalized,  had  not  been  admitted  to 
citizenship,  and  was  not  otherwise  a  citizen  of  the 
United  States." 

I  have  just  read  you  the  two  counts  remaining 
in  the  original  indictment.  The  new  indictment  eon- 
tains  one  count  in  which  the  defendant  is  accused 
as  follows: 

"On  or  about  November  1,  1945,  in  Los  Angeles 
County,  California,  within  the  Central  Division  of 
the  Southern  District  of  California,  defendant 
Aaron  Smehoff,  alias  Allen  Smiley,  did  knowingly, 
willfully,  falsely,  and  fraudulently  represent  to  the 
Los  Angeles  Police  Department,  a  department  and 
agency  of  the  City  of  Los  Angeles,  State  of  Cali- 
fornia, having  good  reason  to  inquire  into  the  na- 
tionality status  of  the  defendant,  that  he,  the  de- 
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f  endant,  was  a  citizen  of  the  United  States,  whereas, 
in  truth  and  in  fact,  as  the  defendant  then  and 
there  well  knew,  the  defendant  had  not  been 
naturalized,  had  not  been  admitted  to  citizenship, 
and  was  not  otherwise  a  citizen  of  the  United 
States." 

You  will  note  that  each  of  the  three  offenses 
charged  is  the  same  type  of  offense,  that  is  to  say, 
they  are  three  separate  accusations  of  separate 
alleged  offenses  against  the  same  law.  I  will  not 
read  the  iDertinent  portions  of  that  law  to  you : 

"(a)  It  is  hereby  made  an  offense  for  any  alien 
or  other  person,  whether  an  applicant  for  naturali- 
zation or  citizenship,  or  otherwise,  and  whether  an 
employee  of  the  Government  of  the  United  States 
or  not 

u    *    *    * 

"  (18)  Knowingly  to  falsely  represent  himself  to 
be  a  citizen  of  the  United  States  without  having 
been  naturalized  or  admitted  to  citizenship,  or 
without  otherwise  being  a  citizen  of  the  United 
States." 

The  Vv'ord  "falsely"  as  used  in  the  indictment 
as  describing  the  representation  as  to  citizenship 
alleged  to  have  been  made  by  the  defendant, 
means  a  representation  made  that  is  not  true  and 
that  the  party  making  it  knows  is  not  true  at  the 
time  it  is  made,  and  the  party  who  makes  it  makes 
it  at  the  time  for  the  purpose  of  having  the  one 
to  whom  it  is  made  believe  it  as  true,  to  the  advan- 
tage and  benefit  of  the  one  making  it. 
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The  failure  of  a  defendant  to  take  the  witness 
stand  and  testify  in  his  own  behalf  does  not  create 
any  presumption  against  him;  the  jury  is  charged 
that  it  must  not  permit  that  fact  to  weigh  in  the 
slightest  degree  against  such  defendant,  nor  should 
this  fact  enter  into  the  discussions  or  deliberations 
of  the  jury  in  any  manner. 

A  defendant 's  plea  of  not  guilty  to  the  indictment 
puts  in  issue  every  material  allegation  of  fact  con- 
tained in  the  indictment. 

You  are  further  instructed  that  throughout  the 
trial  the  defendant's  plea  of  not  guilty  serves  as  his 
continuing  denial  of  the  evidence  offered  against 
him  by  the  prosecution  pursuant  to  its  ever  present 
burden  of  proof. 

You  must  clearly  bear  in  mind  that  when  the 
Court  speaks  of  innocence,  or  of  a  circumstance 
being  susceptible  of  a  hypothesis  of  innocence,  the 
word  innocence  is  not  used  in  the  sense  of  pure, 
moral,  free  from  venality,  or  free  from  wrongdoing. 
What  is  meant  is  innocence  of  the  particular  and 
specific  crime  charged  in  the  indictment. 

Circumstantial  evidence,  to  warrant  a  conviction 
in  a  -criminal  case,  must  be  of  such  character  as  to 
exclude  every  reasonable  hypothesis  but  that  of 
guilt  of  the  offense  charged  to  have  been  committed 
by  the  defendant,  or  in  other  words,  the  facts  proved 
must  be  all  consistent  with  and  point  to  his  guilt 
only,  and  inconsistent  with  his  innocence.  The 
hypothesis  of  guilt  should  flow  naturally  from  the 
facts  proved,  and  be  consistent  with  them  all.    If 


United  States  of  America  273 

the  evidence  can  be  reasonably  reconciled  either  with 
the  theory  of  innocence  or  with  guilt,  the  law  re- 
quires that  the  defendant  be  given  the  benefit  of 
the  doubt,  and  that  the  theory  of  innocence  be 
adopted. 

You  are  instructed  that  under  the  charge  in  each 
count  of  this  indictment  that  the  burden  is  on  the 
prosecution  to  establish  beyond  a  reasonable  doubt 
each  of  the  following  elements : 

1.  That  the  defendant  was  not  at  the  time  of 
making  the  alleged  representation  a  citizen  of  the 
United  States. 

2.  That  he  made  the  representation  to  the  person 
mentioned  in  the  indictment. 

3.  That  at  the  time  of  making  said  representa- 
tion that  the  defendant  then  and  there  knew  that 
it  was  false. 

4.  That  the  defendant  willfully  made  such  false 
representation. 

5.  That  he  fraudulently  made  the  representa- 
tion of  citizenship. 

6.  That  the  person  to  whom  such  representation 
was  made  had  a  good  reason  to  inquire  into  the 
nationality  status  of  the  defendant. 

The  Court  instructs  you  with  reference  to  the 
allegation  in  the  indictment  that  the  person  to  whom 
the  alleged  false  representation  of  citizenship 
was  made  ''had  a  good  reason  to  inquire  into  the 
nationality  status  of  the  defendant"  that  the  phrase 
"good  reason  to  inquire"  means  more  than  any 
reason,  or  which  might  be  deemed  by  such  person 
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inquiring  to  be  a  good  reason;  it  means  as  applied 
to  this  case  that  the  public  officer  inquiring  had  an 
adequate  reason  or  right  in  law  in  furtherance  of 
his  official  authority  and  duty  to  ascertain  the  de- 
fendant's citizenship. 

You  are  further  instructed  that  even  though  you 
find  that  the  defendant  made  a  false  representation 
of  citizenship  to  the  persons  or  any  one  of  the  per- 
sons named  in  the  indictment,  you  must  neverthe- 
less find  the  defendant  not  guilty  if  you  find  such 
representation  was  made  "as  a  mere  boast"  or 
"jest"  or  "to  stop  the  prying  of  some  busy-body." 

You  are  further  instructed  that  the  word  "false- 
ly" as  used  in  this  indictment  suggests  more  than 
a  mere  untruth  and  includes  "perfidiously," 
''treacherously,"   or   "with   intent   to   defraud." 

Before  you  may  convict  you  nnist  further  find 
beyond  a  reasonable  doubt  that  such  representation 
was  not  due  to  surprise,  inadvertence  or  mistake, 
or  duress,  but  due  to  "willfulness."  "Willfulness" 
means  more  than  "intentional"  or  "voluntary";  it 
means  done  with  a  bad  purpose,  without  justifiable 
excuse,  without  ground  for  believing  it  lawful. 

As  applied  to  this  case,  "willfulness"  means  that 
before  you  may  convict,  you  must  believe  beyond 
a  reasonable  doubt  the  defendant  represented  that 
he  was  a  citizen  of  the  United  States  as  alleged, 
and  that  such  representation  was  not  only  know- 
ingly false  but  also  given  with  a  bad  purpose,  with- 
out justifiable  excuse,  and  without  ground  for 
believing  it  lawful. 

You  are  instructed  that  to  "represent  oneself" 
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as  a. citizen,  as  set  forth  in  the  indictment,  means 
to  hold  oneself  forth  as,  and  to  affirmatively  claim 
to  be,  a  citizen  of  the  United  States. 

Before  you  can  convict  the  defendant  you  must 
further  find  beyond  a  reasonable  doubt  that  the 
person  inquiring  concerning  the  nationality  status 
of  defendant  was  engaged  in  an  inquiry  concerning 
a  matter  which  made  the  nationality  status  of  the 
defendant  relevant  and  material  to  the  matter 
under  consideration. 

Before  you  may  convict  the  defendant  you  must 
further  find  beyond  a  reasonable  doubt  that  such 
representation  was  not  only  knowingly  false  and 
due  to  willfulness,  but  was  made  for  a  fraudulent 
purpose. 

As  applied  to  this  case,  "fraudulent  purpose" 
means  that  such  representation  was  not  only  know- 
ingly false  and  due  to  willfulness,  but  was  made 
with  intent  to  deceive  such  persons  as  to  a  materia] 
matter. 

While  it  is  the  duty  of  the  jurors  to  confer  and 
deliberate  with  one  another  before  arriving  at  a 
verdict,  nevei-theless,  the  verdict  which  you  render 
must  represent  the  real  judgment  and  honest  conclu- 
sion of  each  of  you.  If  any  juror  after  such  deliber- 
ation, conscientiously  reaches  a  decision  on  the 
facts,  he  has  no  right  to  surrender  his  decision  to 
the  opinion  of  the  majority  for  the  purpose  of  pre- 
venting a  disagreement  or  for  the  purpose  of  arriv- 
ing at  a  compromise. 

By  the  finding  of  an  indictment  no  presmnption 
whatsoever  arises  to  indicate  that  a  defendant  is 
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guilty,  or  that  he  has  had  a  connection  with,  or 
responsibility  for,  the  act  charged  against  him.  A 
defendant  is  presumed  to  be  innocent  at  all  stages 
of  the  proceeding  until  the  evidence  introduced  on 
behalf  of  the  Govermnent  shows  him  to  be  guilty 
beyond  a  reasonable  doubt.  And  this  rule  applies 
to  every  material  element  of  the  offense  charged. 
Mere  suspicion  will  not  authorize  a  conviction.  A 
reasonable  doubt  is  such  a  doubt  as  you  may  have 
in  your  minds  when,  after  fairly  and  impartially 
considering  all  of  the  evidence,  you  do  not  feel 
satisfied  to  a  moral  certainty  of  the  defendant's 
guilt.  In  order  that  the  evidence  submitted  shall 
afford  proof  beyond  a  reasonable  doubt,  it  must 
be  such  as  you  would  be  willing  to  act  upon  in 
the  most  important  and  vital  matters  relating  to 
your  own  affairs. 

The  defendant  is  not  called  upon  to  produce  any 
evidence  whatsoever  as  to  his  innocence. 

We  are  here  for  the  purpose  of  trying  the  issues 
of  fact  that  are  presented  by  the  specific  charge 
in  this  indictment  only  and  the  plea  of  the  defend- 
ant thereto.  This  duty  you  should  perform  unin- 
fluenced by  passion  or  prejudice  on  accoimt  of  the 
nature  of  the  charge  against  the  defendant.  You 
are  to  be  governed,  therefore,  solely  by  the  evidence 
introduced  in  this  trial,  and  the  law  as  given  you  by 
the  court.  The  law  will  not  permit  jurors  to  be 
governed  by  conjecture,  passion  or  prejudice,  pub- 
lic opinion  or  public  feeling. 

Reasonable  doubt  is  not  a  mere  possible  or 
imaginary   doubt  or   a  bare   conjecture;   for  it   is 
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difficult  to  prove  a  thing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probabilities  of 
the  case.  A  conviction  is  justified  only  when  such 
probabilities  exclude  all  reasonable  doubt  as  the 
same  has  been  defined  to  you.  Without  it  being  re- 
state or  repeated,  you  are  to  understand  that  the 
requirement  that  a  defendant's  guilt  be  shown  be- 
yond a  reasonable  doubt  is  to  be  considered  in  con- 
nection with  and  as  accompanying  all  the  instruc- 
tions that  are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
other  bias,  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
verdict  when,  were  it  not  for  such  a  feeling  or  bias, 
you  would  reach  a  contrary  conclusion.  And,  when- 
ever, after  a  careful  consideration  of  all  of  the 
evidence,  your  minds  are  in  that  state  where  a  con- 
clusion of  innocence  is  indicated  equally  with  a 
conclusion  of  guilt,  or  there  is  a  reasonable  doubt 
as  to  whether  the  evidence  is  so  balanced,  the  con- 
clusion of  innocence  must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and 
the  weight  which  is  to  be  given  to  the  defferent  wit- 
nesses who  have  testified  upon  this  trial.  A  witness 
is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
he  testifies;  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth, 
honesty  and  integrity  or  his  motives ;  or  by  contra- 
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dictory  evidence.  In  judging  the  credibility  of  the 
witnesses  in  this  case,  you  may  believe  the  whole 
or  any  part  of  the  evidence  of  any  witness,  or  may 
disbelieve  the  whole  or  any  part  of  it,  as  may  be 
dictated  by  your  judgment  as  reasonable  men.  You 
should  carefully  scrutinize  the  testimony  given,  and 
in  so  doing  consider  all  of  the  circumstances  under 
which  any  witness  has  testified,  his  demeanor,  his 
manner  while  on  the  stand,  his  intelligence,  the  re- 
lation which  he  bears  to  the  Government,  the  man- 
ner in  which  he  might  be  affected  by  the  verdict 
and  tlie  extent  to  which  he  is  contradicted  or  cor- 
roborated by  other  evidence,  if  at  all,  and  every 
matter  that  tends  reasonably  to  shed  light  upon 
his  credibility. 

If  a  witness  is  shown  knowingly  to  have  testified 
falsely  on  the  trial  touching  any  material  matter, 
the  jury  should  distrust  his  testimony  in  other  par- 
ticulars, and  in  that  case  you  are  at  liberty  to  reject 
the  whole  of  the  witness'  testimony. 

You  are  not  limited  in  your  consideration  of  the 
evidence  to  the  bald  expressions  of  the  witnesses; 
you  are  authorized  to  draw  such  inferences  from 
the  facts  and  circumstances  which  you  find  have 
been  proved  as  seem  justified  in  the  light  of  your 
experience  as  reasonable  men  and  women. 

There  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  which  men  give  their  attention  to  any 
question  depending  upon  evidence  presented  to 
them.  You  are  expected  to  use  your  good  sense,  con- 
sider the  evidence  for  the  purposes  only  for  which 
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it  has  been  admitted,  and  in  the  light  of  your 
knowledge  of  the  natural  tendencies  and  propensi- 
ties of  human  beings,  resolve  the  facts  according 
to  deliberate  and  cautious  judgment;  and  while 
remembering  that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds, 
remember  as  well  that  if  no  such  doubt  remains  the 
Govermnent  is  entitled  to  a  verdict. 

Jurors  are  expected  to  agree  upon  a  verdict  where 
they  can  conscientiously  do  so;  you  are  expected  to 
consult  with  one  another  in  the  jury  room  and  any 
juror  should  not  hesitate  to  abandon  his  own  view 
when  convinced  that  it  is  erroneous. 

In  determining  what  your  verdict  shall  be  you 
are  to  consider  only  the  evidence  before  you.  Any 
testimony  as  to  which  an  objection  was  sustained, 
and  any  testimony  which  was  ordered  stricken  out, 
must  be  wholly  left  out  of  account  and  disregarded. 

The  opinion  of  the  judge  as  to  the  guilt  or  inno- 
cence of  the  defendant,  if  directly  or  inferentially 
expressed  in  these  instructions,  or  at  any  time  dur- 
ing the  trial,  is  not  binding  upon  the  jury;  for  to 
the  jury  exclusively  belongs  the  duty  of  determin- 
ing the  facts. 

The  law  you  must  accept  from  the  court  as  cor- 
rectly declared  in  these  instructions. 

Have  I  omitted  anything,  gentlemen? 

Mr.  Christensen:     I  think  not,  your  Honor. 

The  Court :  Two  forms  of  verdict  have  been  pre- 
pared for  your  guidance.  Omitting  the  title  of  the 
court  and  cause,  one  reads: 
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"We  the  jury  in  the  above-entitled  cause  find 
the  defendant  Allen  Smiley,  charged  as  Aaron 

Smehoff,    as  charged  in  Count  One  of 

the  indictment,  and as  charged  in  Count 

Three  of  the  indictment." 
The  other  reads: 

"We  the  jury  in  the  above-entitled  cause  find 

the  defendant  Allen  Smiley as  charged 

in  the  indictment." 
On  those  blanks  you  will  insert  whatever  your 
finding  may  be,  either  "Guilty"  or  "Not  Guilty." 
The  guilt  or  innocence  of  the  defendant  as  to 
each  count  must  be  determined  separately. 

After  you  have  agreed  upon  a  verdict  you  will 
have  it  signed  by  your  foreman,  whom  you  will 
select  when  you  reach  your  jury  room,  and  return 
into  open  court. 

Any  verdict  agreed  upon,  of  course,  must  be  the 
unanimous  verdict  of  the  jury. 

I  think  you  may  retire  in  the  custody  of  the 
bailiff. 

The  Clerk:     Shall  I  swear  the  bailiffs? 
The  Court:     Very  well.  Swear  the  bailiffs. 

(Whereuj)on  the  bailiffs  were  sworn.) 
The  Court:     You  may  retire  now. 

(Whereupon  the  jury  retired  to  deliberate.) 
[Endorsed] :  Filed  Sept.  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OE   CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  65,  inclusive,  contain  the 
original  Indictment  in  case  No.  20069;  Motion  to 
Dismiss  in  case  No.  20069;  Indictment  in  case  No. 
20604;  Defendant's  Requested  Instructions;  Stipu- 
lation re  and  Defendant's  Requested  Supplemental 
Instructions  No.  8s  and  9s ;  Verdicts  in  each  of  cases 
Nos.  20069  and  20604;  Motion  for  New  Trial;  Mo- 
tion in  Arrest  of  Judgment;  Judgment  and  Com- 
mitment in  each  of  cases  Nos.  20069  and  20604; 
Notice  of  Appeal;  Statement  of  Points  on  Appeal; 
Stipulation;  Designation  of  Record  on  Appeal  and 
Order  Extending  Time  to  Docket  Appeal  and  full, 
true  and  correct  copies  of  Minute  Orders  Entered 
July  19,  1948  in  case  No.  20069,  June  7,  1949,  in 
each  of  cases  Nos.  20069  and  20604,  July  12,  1949, 
and  August  1,  1949,  in  each  of  cases  Nos.  20069  and 
20604  which,  together  with  copy  of  reporter's  tran- 
script of  proceedings  on  Jime  7,  1949,  July  12,  13, 
and  14,  1949,  and  August  1,  1949,  and  original 
plaintiff's  exhibits  Nos.  1  to  12,  inclusive,  trans- 
mitted herewith,  constitute  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  f'o.OO 
which  sum  has  been  paid  to  me  by  appellant. 
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Witness  my  baud  and  the  seal  of  said  District 
Court  this  7  day  of  October,  A.D.,  1949. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By:  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed]:  No.  12375.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Allen  Smiley,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  October  10,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

Ninth  Circuit 

No.  12375 

ALLEN  SMILEY, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION  OF  POINTS  TO  BE  RELIED 
UPON  APPEAL  AND  DESIGNATION  OF 
RECORD 

We  hereby  adopt  as  the  designation  of  points  to 
be  relied  upon  and  record  to  be  printed  on  appeal  the 
Designation  of  Points  to  be  Relied  On  and  Record 
to  be  Printed,  as  filed  with  the  United  States  District 
Court. 

/s/  OTTO  CHRISTENSEN, 

Attorney  for  Appellant 
Allen  Smiley. 

[Endorsed] :    FHed  Oct.  20,  1949. 


No.  12375 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Allen  Smiley, 


vs. 


United  States  of  America, 


Appellant, 


Appellee. 


BRIEF  OF  APPELLANT. 


Otto  Christensen, 
Robert  Neeb, 
1212  Spring  Arcade  Building,  Los  Angeles  13, 
Attorneys  for  Appellant. 


Parker  &  Company,  Law  Printers,  Los  An^(!l^;  Phone  MA.  6-91 7L 


TOPICAL  INDEX 

PAGE 

Statement  of  basis  of  jurisdiction 1 

Statement  of  the  case 3 

The  indictments   3 

The  facts  in  evidence 4 

The  issues  as  submitted  to  the  jury  by  the  court 10 

Theory    of    prosecution 12 

The  instructions  refused 13 

Specifications  of  error  upon  which  appellant  will  rely 13 

Error    I 13 

Error    II 13 

k Error  III  14 
Error  IV IS 
iError  V  18 
rgument  19 

I. 
The  evidence  was  insufficient  to  establish  the  offenses  charged 
as  to  each  count  of  indictment  No.  20069  and  indictment 

No.   20604  19 

II. 
The  verdict  was  inconsistent  with,  contrary  and  repugnant  to 

the  court's   instructions 27 

III. 
The  court  erred  in  permitting  testimony  concerning  the  comity 
arrangements  of  public  authorities  in  exchanging  informa- 
tion  concerning    arrestees 28 

IV. 
The  court  should  have  given  to  the  jury  appellant's  requested 

instructions  Nos.  27  and  30 31 

V. 
There  was  error  in  overruling  appellant's  motion  to  dismiss 
the  indictments  Z2 

Conclusion    34 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Fontaiia  v.  United  States,  262  Fed.  283 33 

Hersh  V.  United  States,  67  F.  2d  799 _ 31 

United  States  v.  Achtner,  144  F.  2d  49 25,  26,  31,  33 

United  States  v.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135 33 

United  States  v.  Cruickshank,  et  al.,  92  U.  S.  542,  23  L.  Ed. 

588    33 

United  States  v.  De  Pratu,  171  F.  2d  75 23,  25,  31,  32 

United  States  v.  Gold,   102  F.  2d  350 31 

United  States  v.  Tenderic,  152  F.  2d  3 ....26,  33 

United  States  v.  Weber,  71  Fed.  Supp.  88 26 

Statutes  J 

United  States  Code,  Title  8,  Sec.  746(a)  (18) 1,  3 

United  States  Code,  Title  28,  Sec.  41(2) 2 

United  States  Code,  Title  28,  Sec.  225(a) 2 


i 


No.  12375 
IN  THE 
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FOR  THE  NINTH  CIRCUIT 


Allen  Smiley, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  OF  APPELLANT. 


Statement  of  Basis  of  Jurisdiction. 

This  is  an  appeal  from  a  judgment  rendered  against  the 
appellant  by  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Division,  upon 
a  verdict  finding  appellant  guilty  of  violations  of  U.  S.  C. 
Title  8,  Sec.  746(a)  (18) — falsely  claiming  citizenship. 
The  charges  are  contained  in  two  indictments.  The  first 
indictment  (No.  20069)  in  count  one  charged  a  violation 
of  said  statute  on  or  about  June  21,  1947  and  count  three 
charged  a  violation  as  of  May  25,  1944;  the  second  in- 
dictment consisting  of  one  count  charged  a  violation  as  of 
November  1,  1945  [Indictments,  R.  2,  11;  Verdict,  R.  34; 
Judgment,  R.  38,  40].  The  appellant  was  sentenced  to  a 
term  of  imprisonment  of  one  year  on  count  one  of  the 
indictment  (No.  20069)  and  to  pay  a  fine  in  the  sum  of 
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$1,000;  and,  on  count  three  of  said  indictment,  to  a  term 
of  imprisonment  of  one  year  and  to  pay  a  fine  in  the 
sum  of  $1,000,  said  sentences  of  imprisonment  to  run  con- 
currently [R.  39] ;  and  to  a  term  of  imprisonment  of  one 
year  and  to  pay  a  fine  in  the  sum  of  $1,000  on  indictment 
No.  20604,  said  term  of  imprisonment  to  run  concurrently 
with  the  sentence  of  imprisonment  of  one  year  imposed  in 
case  No.  20069  [R.  40]. 

The  District  Court  allegedly  had  jurisdiction  under  2S 
U.  S.  C,  Sec.  41(2)  and  this  Court  has  jurisdiction  under 
28  U.  S.  C,  Sec.  225(a). 

Thereafter  the  appellant  duly  filed  his  Notice  of  Ap- 
peal from  said  judgment  against  him  within  the  time  pre- 
scribed by  law  [R.  41] ;  and,  contemporaneously  therewith, 
appellant  filed  his  Designation  of  Grounds  of  Appeal  [R. 
42]. 

Thereafter,  appellant  filed  within  the  time  prescribed  by 
law  his  Designation  of  Record  on  Appeal  [R.  45],  and  a 
Statement  of  Points  on  which  appellant  will  rely  on  appeal, 
together  with  a  designation  of  the  parts  of  the  record 
necessary  for  a  consideration  of  his  appeal  [R.  44]. 

Thereafter,  the  record  in  this  case,  including  the  tran- 
script of  all  of  the  testimony  and  all  of  the  evidence,  to- 
gether with  all  of  the  exhibits,  separately  and  directly  certi- 
fied, was  filed  with  the  Clerk  of  this  Honorable  Court,  to- 
gether with  a  Statement  of  Points  to  be  relied  upon  on 
appeal  [R.  281,  283,  44]. 
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Statement  of  the  Case. 
The  Indictments. 

Count  one  of  indictment  No.  20069  charged  the  appel- 
lant with  having  violated  subparagraph  (18)  of  Section 
746(a)  of  Title  8,  U.  S.  C,  as  follows: 

"On  or  about  June  21,  1947  *  *  *  Allen  Smiley 
did  knowingly,  wilfully,  falsely  and  fraudulently  rep- 
resent to  Thomas  A.  Cox,  an  employee  of  the  Police 
Department  of  the  City  of  Beverly  Hills,  California, 
said  Thomas  A.  Cox  being  a  person  having  good  rea- 
son to  inquire  into  the  nationality  status  of  the  de- 
fendant, that  he,  the  defendant,  was  a  citizen  of  the 
United  States,  whereas  in  truth  and  in  fact,  as  the 
defendant  then  and  there  well  knew,  the  defendant 
had  not  been  naturalized,  had  not  been  admitted  to 
citizenship,  and  was  not  otherwise  a  citizen  of  the 
United  States." 

The  other  count  in  indictment  No.  20069,  and  indictment 
No.  20604,  each  charged  the  identical  offense,  however,  in 
the  instance  of  indictment  No.  20069  the  date  alleged  was 
May  25,  1944  and  the  person  to  whom  the  defendant  so 
represented  himself  was  J.  E.  Siu,  a  Deputy  Sheriff  of 
the  County  of  Los  Angeles,  and  in  indictment  No.  20604 
the  date  is  given  as  November  1,  1945  and  that  the  rep- 
resentation was  to  the  Los  Angeles  Police  Department 
[R.  2,  11]. 

The  appellant  filed  motions  to  dismiss  the  indictments 
which  were  denied  [R.  4,  12,  48,  10]. 


The  Facts  in  Evidence. 

As  to  count  one  of  indictment  No.  20069,  the  record 
discloses  that  the  appellant  was  held  as  a  material  witness 
for  interrogation  from  late  in  the  evening  of  June  21, 
1947  to  early  in  the  morning  of  June  22,  1947  by  the 
Beverly  Hills  Police  Department;  that  on  this  occasion  a 
police  officer  at  the  Beverly  Hills  Police  Station  made  out 
a  booking  slip  as  a  result  of  his  interrogation  of  the  ap- 
pellant, which  disclosed  appellant's  address,  phone  number, 
color  of  hair  and  eyes,  height,  weight,  age,  complexion, 
build,  descent,  nationality,  place  and  date  of  birth,  time 
in  county,  state  and  United  States,  and  occupation.  The 
slip  stated  that  appellant  was  born  in  New  York  City, 
was  in  the  county  and  state  for  twenty  years  and  in  the 
United  States  for  life  [R.  118,  157].  The  Beverly  Hills 
police  officer  testified  the  custom  of  the  Beverly  Hills 
Police  Department  was  when  a  person  was  brought  in  for 
booking  that  the  officer  on  duty  would  ask  the  questions 
contained  on  the  booking  slip  of  the  person  being  booked, 
and  filled  in  the  answers  on  the  slip  [R.  115].  The  above 
evidence  was  received  over  objection  that  it  was  irrelevant 
and  immaterial  [R.  117].  The  above  constitutes  all  of 
the  evidence  as  to  this  count  of  the  indictment. 

As  to  the  remaining  count  of  indictment  No.  20069, 
the  record  discloses  that  the  appellant  was  arrested  on 
May  25,  1944  by  the  Sheriff's  office  of  Los  Angeles  County 
on  suspicion  of  bookmaking  and  later  released  [R.  80,  88]. 
Deputy  Sheriff  Siu  testified  that  on  this  occasion,  appel- 
lant was  taken  by  the  Sheriff's  men  to  an  office  on  North 
Hill  Street  for  the  purpose  of  questioning  him  before  tak- 
ing him  to  the  County  Jail  for  booking  [R.  85] ;  at  this 
office  six  officers  interrogated  appellant  for  a  period  of 


time  before  taking  him  to  the  County  Jail  [R.  86,  87]. 
The  arresting  officer  made  out  an  arrest  shp  containing  the 
date  of  arrest,  color  of  the  subject's  hair  and  eyes,  weight 
and  height  [R.  81] ;  this  arrest  slip  was  then  given  to  the 
booking  office  of  the  County  Jail  at  the  time  the  arrestee 
is  booked  [R.  82] ;  the  purpose  of  the  arrest  slip  is  to 
identify  the  individual  arrested  and  to  show  the  charge  [R. 
89].  Another  Deputy  Sheriff  [R.  121]  testified  that  he 
was  on  duty  in  the  booking  office  at  the  County  Jail  when 
Deputy  Sheriff  Siu  brought  in  the  appellant  for  booking; 
that  he  received  the  information  contained  on  Govern- 
ment's Exhibit  5  from  the  appellant,  in  answer  to  questions 
put  to  him  at  that  time  [R.  122] ;  this  exhibit  reflects  "the 
prisoner,"  Allen  Smiley  answered  "yes"  to  the  question 
"United  States  citizen;"  that  he  asked  the  question 
"United  States  citizen"  and  that  Smiley  answered  "yes" 
[R.  123] ;  that  the  booking  slip  [Government's  Exhibit  5] 
was  required  by  the  Sheriff's  office  at  the  time  he  made  it 
out.  On  cross-examination,  the  witness  testified  that  this 
form  had  been  in  use  for  several  years ;  that  it  was  a  form 
developed  by  the  "sheriff  himself"  and  that  he  was  told 
to  use  that  form  in  booking  prisoners  and  that  he  did  use 
it  [R.  135].  Exhibit  5  concerning  this  incident  was  also 
objected  to  as  irrelevant  and  immaterial  [R.  136]. 

As  to  the  third  incident  which  is  the  subject  of  indict- 
ment No.  20604,  the  record  discloses  that  on  November  1, 
1945,  at  three  o'clock  in  the  morning,  the  appellant  to- 
gether with  many  other  persons  was  booked  at  the  Lin- 
coln Heights  Jail  on  a  local  gambling  charge,  of  which 
he  was  later  acquitted  by  a  jury  [R.  100,  101,  113]  ;  that 
it  was  the  practice  of  the  Police  Department  to  obtain  the 
information  contained  in  Exhibit  9  from  an  arrestee  at 
the  time  of  his  booking   [R.   101];  that  the  booking  in- 


formation  contained  on  Exhibit  12  [R.  106]  was  received 
from  the  appellant  as  a  result  of  questioning  him;  that 
the  answers  to  the  questions  on  Exhibit  9  were  copied 
from  Exhibit  12  [R.  106,  107] ;  that  the  answer  "yes"  to 
the  word  ''citizen"  was  the  result  of  asking  the  appellant 
the  question  [R.  107] ;  that  the  appellant  was  asked  his 
"age"  and  "time  in  county"  and  that  he  answered  "age, 
38"  and  "twenty  years"  [R.  107].  In  answer  to  the  ques- 
tion of  whether  or  not  the  contents  of  Exhibit  9  "was 
required  in  the  course  of  practice  by  the  Police  Depart- 
ment," the  witness  answered  "It  is  an  order,  departmental 
order,"  that  "it  is  a  departmental  order  saying  that  you 
should  get  these  *  *  *  from  anyone  who  is  arrested ;" 
that  he  was  simply  carrying  out  an  order  to  get  as  much  ,, 
identification  information  as  the  prisoner  would  give  [R.  I 
109,  110].  On  redirect  examination,  the  witness  testified,  I 
when  asked  what  would  happen  to  the  arrestee  if  he  would 
refuse  to  answer, — "if  he  refused  to  give  any,  we  booked 
him  as  John  Doe,  gave  him  a  booking  number  and  held 
him  until  he  does  give  the  information"  [R.  110].  On  re- 
cross-examination  he  testified  "by  holding  him,"  he  means 
that  they  would  put  him  in  a  cell.  It  was  stipulated  that 
the  appellant  was  tried  on  the  charge  referred  to  in  Ex- 
hibit 9  and  that  the  jury  found  him  not  guilty  [R.  109]. 
The  objection  as  to  materiality  of  this  incident  also  was 
overruled  [R.  113]. 

Aside  from  the  foregoing,  evidence  relating  to  the  ex- 
istence of  a  policy  of  comity  between  departmental  agen- 
cies in  exchanging  information  gained  from  booking  slips 
was  received :  The  witness  Cunningham  testified  that  "As 
an  adjunct  to  our  finger  print  card  furnishing  additional 
information  so  that  we  can  in  the  future  identify  a  per- 
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son  was  the  purpose  of  Exhibit  9;  the  information  is  in- 
dexed in  various  forms  *  *  *."  [R.  97.]  Over  ob- 
jection that  the  same  was  immaterial,  the  witness  testified 
''that  the  record  was  available  to  other  law  enforcement 
agencies"  [R.  97]  "and  that  it  would  include  the  Immi- 
gration and  Naturalization  Service  of  the  United  States." 

The  witness  Hood  testified  that  he  was  generally  fa- 
miliar with  the  use  that  the  Federal  Bureau  of  Investiga- 
tion made  of  identification  material  and  information  taken 
from  prisoners  at  various  police  stations  and  Sheriff's  of- 
fices [R.  137].  Over  objection  that  it  was  irrevelant  and 
immaterial,  the  witness  testified  that  they  use  such  in- 
formation in  seeking  to  apprehend  fugitives  and  others  for 
"whom  we  have  process  out  for  or  wish  to  locate."  Ques- 
tioned as  to  whether  or  not  the  information  regarding 
nationality  or  citizenship  was  used  by  the  Bureau,  the  wit- 
ness answered  "It  might  well  be  in  some  instances.  It  is 
a  pertinent  part  of  the  identification  record,  the  same  as  a 
man's  age  or  his  height  or  his  weight  *  *  *"  [R.  138]. 
Asked  if  the  Bureau  referred  information  concerning  the 
arrestee  to  the  Immigration  and  Naturalization  Service, 
the  witness  testified  "In  connection  with  our  cases,  when 
an  alien  receives  a  sentence  in  court,  the  Immigration 
Service  is  automatically  advised  of  that  fact"  [R.  139] ; 
that  it  is  necessary  frequently  in  making  a  referral  to  the 
Immigration  and  Naturalization  Service,  because  of  a  simi- 
larity of  names,  to  give  the  complete  summary  on  the 
identification  card  [R.  140].  The  above  testimony  was 
given  over  objection  that  it  was  immaterial.  On  cross- 
examination  the  witness  testified  that  the  Immigration  and 
Naturalization  Service  had  its  "own  immigration  records," 
with  reference  to  identification  [R.  140]  and  that  they  are 


available  to  the  Federal  Bureau  of  Investigation.  That 
if  they  were  interested  in  ascertaining  whether  one  was  an 
alien,  they  would  check  the  records  of  the  Immigration  and 
Naturalization  Service ;  that  in  investigating  a  person,  they 
would  first  check  their  own  F.  B.  I.  records  [R.  141]. 

The  witness  Cunningham  recalled  testified  that  he  was 
familiar  with  the  department  known  as  the  "Record  and 
Identification  Bureau  of  the  Los  Angeles  Police  Depart- 
ment." Over  objection  the  witness  was  permitted  to  testify 
that  they  refer  information  to  an  agency  of  the  United 
States  other  than  the  F.  B.  I.  of  noncitizenship  "if  it  is 
brought  to  our  attention  to  the  arrest  report  that  the  man 
is  an  alien  or  an  illegal  entry — we  call  up  the  Department 
of  Immigration."  [R.  143,  144.]  That  the  only  informa- 
tion referred  to  the  Federal  Bureau  of  Investigation  and 
the  State  at  Sacramento  are  the  finger  print  cards  and 
"only  the  specific  charge  for  which  he  was  arrested  at  that 
time"  [R.  145]. 

The  defense  stipulated  that  the  witness  Dunn  would 
testify  that  Government  Exhibit  2  for  identification 
(Alien  Registration  Application  dated  October  25,  1945) 
was  signed  by  the  appellant  and  that  the  questions  con- 
tained therein  were  asked  by  the  witness  and  the  answers 
given  by  the  appellant  [R.  149],  and  that  they  were  given 
under  oath.  This  exhibit  disclosed  that  the  appellant  reg- 
istered as  an  alien,  disclosing  that  he  was  born  in  Russia 
and  migrated  at  a  tender  age  to  Canada.  It  was  stipu- 
lated that  Government's  Exhibit  1  for  identification  and 
Exhibit  2  for  identification  be  received  in  evidence  [R. 
151];  the  former,  a  naturalization  document  giving  in- 
formation concerning  the  appellant's  alien  birth. 
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The  witness  Hamilton  testified  he  was  an  immigration 
inspector  for  Los  Angeles ;  that  the  appellant  was  taken  by 
him  to  Mr.  Dunn's  office  to  execute  Exhibit  2  [R.  153]  ; 
that  the  appellant  was  arrested  by  him  under  a  Warrant 
of  Deportation  on  or  about  October  1,  1945  [R.  153,  154] ; 
on  cross-examination  he  testified  that  a  hearing  was  had 
on  the  Warrant  of  Deportation,  at  which  time  the  appel- 
lant was  given  an  oath  to  truthfully  answer  any  and  all 
questions  propounded  to  him  [R.  155] ;  that  the  first  hear- 
ing after  the  service  of  the  warrant  he  interrogated  the 
appellant  as  to  citizenship;  the  appellant  under  oath  on 
that  interrogation  testified  that  according  to  information 
received  from  his  parents,  he  was  born  in  Russia  and 
brought  to  Canada  as  a  child  and  that  he  remained  in 
Canada  until  he  was  about  fifteen  years  of  age;  that 
at  that  time  appellant  testified  he  beHeved  he  was  a 
naturalized  citizen  of  Canada  because  of  his  father's 
naturalization  [R.  155,  156] ;  that  the  naturalization 
service  had  engaged  in  an  investigation  of  the  appellant 
for  probably  a  couple  of  years  prior  to  serving  the  War- 
rant of  Deportation  [R.  156,  157]. 

The  appellant  stipulated  that  he  was  born  in  some  un- 
known town,  approximately  forty  years  ago,  in  Russia, 
and  as  a  baby  was  brought  to  America,  disembarking  in 
the  Dominion  of  Canada  with  his  parents  where  he  re- 
mained until  the  age  of  approximately  fifteen  years,  when 
he  entered  the  United  States  through  the  port  of  entry 
at  Detroit,  Michigan  and  has  since  been  in  the  United 
States  [R.  208,  209]. 

No  witnesses  were  called  in  behalf  of  the  appellant  in 
his  defense;  in  fact  not  only  was  there  no  denial,  but 
virtually  an  admission  that  in  addition  to  being  a  alien, 
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on  the  occasions  of  his  interrogation  by  booking  officers, 
he  was  asked  certain  questions  with  reference  to  his  birth, 
as  testified  to,  and  in  two  instances  as  to  whether  he  was 
"a  citizen,"  he  answered  "y^s"  [R.  251]. 

The  Issues  as  Submitted  to  the  Jury  by  the  Court. 

The  Court  instructed  the  jury  in  the  cardinal  aspects 
of  the  case  as  follows : 

(a)  "The  word  'falsely"  as  used  in  the  indictment 
as  describing  the  representation  as  to  citizenship  *  *  * 
means  *  *  *  the  party  who  makes  it  makes  it 
at  the  time  for  the  purpose  of  having  the  one  to  whom 
it  is  made  believe  it  as  true,  to  the  advantage  and 
benefit  of  the  one  making  it." 

(b)  "The  allegation  in  the  indictment  that  the  per- 
son to  whom  the  false  representation  of  citizenship 
was  made  'had  a  good  reason  to  inquire  into  the  na- 
tionality status  of  the  defendant'  that  the  phrase 
'good  reason  to  inquire'  "  means  more  than  any  rea- 
son, or  which  might  be  deemed  by  such  person  inquir- 
ing to  be  a  good  reason;  it  means,  as  applied  to  this 
case,  that  the  public  officer  inquiring  had  an  adequate 
reason  or  right  in  law  in  furtherance  of  his  official 
authority  and  duty  to  ascertain  the  defendant's  citi- 
zenship [R.  273]. 

(c)  That  before  they  can  convict  they  must  fur- 
ther find  "that  the  person  inquiring  concerning  the 
nationality  status  of  defendant  was  engaging  in  an 
inquiry  concerning  a  matter  which  made  the  na- 
tionality status  of  the  defendant  relevant  and  material 
to  the  matter  under  consideration."     [R.  275.] 

(d)  "That  'to  represent  oneself  as  a  citizen,  as  set 
forth  in  the  indictment,  means  to  hold  oneself  forth 
as,  and  to  affirmatively  claim  to  be,  a  citizen  of  the 
United  States."     [R.  274,  275.] 
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(e)  That  they  must  find  for  the  defendant  if  such 
representation  was  made  "  'as  a  mere  boast'  or  'jest' 
or  to  'stop  the  prying  of  some  busybody.'  "  [R. 
274.] 

(f )  "That  the  word  'falsely'  as  used  in  this  indict- 
ment suggests  more  than  a  mere  untruth  and  includes 
'perfidiously',  'treacherously'  or  'with  intent  to  de- 
fraud.'"    [R.  274.] 

(g)  That  "willfulness,"  as  applied  to  this  case, 
means  that  the  representation  of  citizenship  "was  not 
only  knowingly  false  but  also  given  with  a  bad  pur- 
pose, without  justifiability,  excuse,  and  without 
ground  for  believing  it  lawful."     [R.  274.] 

(h)  That  before  they  could  convict  the  defendant 
they  must  find  beyond  a  reasonable  doubt  that  the  rep- 
resentation of  citizenship  "was  not  only  knowingly 
false  and  due  to  willfulness,  but  also  made  'for  a 
fraudulent  purpose.'  " 

(i)  The  Court  further  charged  that  the  representa- 
tion of  citizenship  must  not  only  be  "false  and  due  to 
willfulness,  but  also  made  with  intent  to  deceive  such 
person  as  to  a  material  matter."     [R.  275.] 

The  appellant  filed  a  "Motion  for  a  New  Trial"  and  a 
"Motion  in  Arrest  of  Judgment"  [R.  34,  35]  :  "That  on 
the  law  and  the  evidence  of  the  case,  and  under  your 
Honor's  instructions,  the  verdict  is  repugnant  to  those  in- 
structions, and  not  only  that  a  Motion  for  a  New  Trial 
should  be  granted,  but  *  *  *,  that  a  Motion  in  Arrest 
of  Judgment  should  be  entered."     [R.  263.] 

The  Court,  although  denying  the  motions,  commented 
at  the  conclusion  of  the  arguments: 

"Your  motion  for  a  New  Trial  has  raised  a  debat- 
able question  in  the  Court's  mind  ...  so,  in 
view  of  that  fact,  the  Court  will  admit  the  defend- 
ant to  bail  pending  appeal.    .    .    ."     [R.  267.] 
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Theory  of  Prosecution. 

It  was  conceded  by  the  prosecution  that  the  appellant 
had  been  before  the  Naturalization  and  Immigration 
Service  prior  to  the  time  of  any  of  the  incidents  charged 
in  the  indictments  and  disclosed  his  alienage  [R.  65],  and 
the  record  discloses  that  the  Naturalization  and  Immigra- 
tion Service  was  fully  aware  of  appellant's  non-citizenship 
status  prior  to  these  incidents  [R.  156] ;  also  that  as  early 
as  1945  the  appellant,  under  oath,  had  testified  in  a  hear- 
ing conducted  by  the  United  States  Naturalization  and  Im- 
migration Service  that  he  was  not  a  citizen  [R.  155],  and 
in  that  year  the  appellant  had,  under  oath,  registered  with 
said  Service  as  an  alien,  setting  forth  the  details  of  his 
alienage. 

The  theory  of  the  prosecution  was  that  the  arrestee  by 
failing  to  truthfully  cooperate  with  a  police  agency  in  car- 
rying out  the  mechanics  of  police  administration  in 
gathering  specific  types  of  information,  could  gain  an  ad- 
vantage, i.  e.,  forsooth  the  interchange  of  this  information 
by  governmental  agencies,  may  have  resulted  in  incrimi- 
nating the  arrestee  in  more  and  further  difficulties;  in 
short,  it  is  making  an  offense  out  of  failure  of  an  ar- 
restee to  truthfully  cooperate  in  the  execution  of  a  policy 
of  comity  between  police  agencies  to  which  the  appellant 
was  not  a  party  [R.  187',  188,  190,  202]. 

It  was  on  this  precise  theory  that  the  prosecution  rested 
its  case  of  materiality  and  fraudulent  purpose  in  its  argu- 
ments to  the  jury  [R.  225,  226,  232,  238]. 

We  wish  to  point  out  that  there  was  no  evidence  in  the 
record  showing  the  nature  and  character  of  the  deporta- 
tion charges  pending  against  the  appellant.  In  the  absence 
of  such  showing,  it  can  be  nothing  but  pure  speculation 
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that  the  remote  information  of  one  having  been  inter- 
rogated as  a  material  witness  and  arrested  on  a  local 
gambling  charge  would  have  been  information  pertinent 
and  material  to  any  action  on  the  part  of  the  Naturaliza- 
tion and  Immigration  Service.  Under  the  immigration 
laws  there  are  certain  categories  of  charges  which  permit 
the  exercise  of  no  discretion  but  deportation,  and  in  which 
good  moral  character  is  never  an  issue.  Neither  did  the 
alleged  changes  involve  elements  of  moral  terpitude. 

The  Instructions  Refused. 

Objections  and  exceptions  were  noted  to  the  failure  of 
the  Court  to  give  defendant's  requested  instructions,  No. 
27  and  No.  30  [R.  30,  31,  204].  These  instructions  deal 
with  the  principle  that  the  defendant  was  under  no  legal 
requirements  to  answer  the  booking  officer's  question  with 
reference  to  birth  and  citizenship. 

Specifications  of  Error  Upon  Which  Appellant  Will 

Rely. 

Error  I: 

The  Court  erred  at  the  conclusion  of  all  of  the  evidence 
in  the  case  in  not  granting  the  defendant's  Motion  for 
Judgment  of  Acquittal  and  to  dismiss  on  the  grounds  that 
the  evidence  was  insufficient  to  establish  the  offense 
charged  as  to  each  count  of  Indictment  No.  20069  and 
Indictment  No.  20604  [R.  44,  162,  204]. 

Error  II: 

The  Court  erred  in  not  arresting  judgment  and  in  pro- 
I   nouncing  judgment  and  imposing  sentence,  in  that  the  ver- 
j   diet  of  conviction  was  inconsistent  with,  contrary  and  re- 
pugnant to  the  Court's  instructions  [R.  45,  271,  273-275]. 
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Error  III: 

The  Court  erred  in  failing  to  give  to  the  jury  Instruc- 
tions No.  27  and  No.  30  requested  by  the  appellant,  which 
were: 

^  Instruction  No.  27. 

"Testimony  has  been  received  that  the  defendant 
on  one  occasion  was  interviewed  by  city  police  officers 
of  Beverly  Hills,  California,  during  the  course  of  an 
investigation  into  the  commission  of  an  offense 
against  the  State  of  California.  Also  testimony  has 
been  received  concerning  routine  interrogation  of  the 
defendant  by  municipal  and  county  police  officers  at 
the  time  of  his  arrest  and  routine  booking  for  viola- 
tion of  local  gambling  laws.  Statements  made  by  the 
defendant  on  those  occasions  were  not  made  in  the 
course  of  any  judicial  proceedings  or  under  oath.  The 
questions  asked  concerning  his  citizenship  were  all 
immaterial  to  the  particular  investigation  and  charges, 
and  the  defendant  was  not  under  any  legal  require- 
ments to  answer  such  questions."     [R.  30.] 

Instruction  No.  30. 

"Inquiry  by  a  city  or  county  police  officer  in  con- 
nection with  the  arrest  of  an  individual  for  an  al- 
leged violation  of  gambling  laws  as  to  the  place  of 
such  individual's  birth  or  citizenship  does  not  impose 
upon  such  individual  any  legal  obligation  to  answer 
such  question  truthfully."     [R.  31.] 

The  grounds  of  the  exception  to  the  Court's  failure  to  give 
these  instructions  were  that  the  jury  should  be  instructed 
upon  the  principles  of  law  contained  therein;  namely,  that 
the  appellant  therein  at  the  time  of  being  detained  as  a 
material  witness  or  arrested  for  an  alleged  violation  of 
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local  gambling  laws  was  not  required  to  answer  questions 
propounded  to  him  by  local  police  officers  as  to  his  birth  or 
citizenship;  or  under  any  legal  obligation  to  answer  such 
questions  truthfully  [R.  205]. 

Error  IV: 

The  Court  erred  in  permitting  testimony  concerning  the 
comity  arrangements  between  police  agencies  in  exchang- 
ing information  concerning  arrestees. 

The  witness,  Frank  Cunningham,  testified  that  Plain- 
tiff's Exhibit  9,  a  booking  slip  of  the  Los  Angeles  Police 
Department  relating  to  the  arrest  of  the  appellant  on  No- 
vember 1,  1945,  on  an  alleged  gambling  charge,  contained 
information  as  to  the  appellant's  age,  birth  and  citizen- 
ship [R.  97]  : 

"Q.  Was  that  record  available  to  any  other  law 
enforcement  agencies  than  the  Los  Angeles  Police 
Department?     A.     Yes. 

Mr.  Christensen:  I  object  to  that.  It  is  irrele- 
vant and  immaterial,  your  Honor. 

The  Court:     I  think  he  may  answer. 

The  Witness :  Our  records  are  open  to  all  bona 
fide  law  enforcement  agencies. 

Q.  (By  Mr.  Tolin)  :  Would  that  include  the  Im- 
migration and  Naturalization  Service  of  the  United 
States?     A.    Yes,  sir,  it  does."     [R.  97-98.] 

The  witness,  Richard  B.  Hood,  in  charge  of  the  Los 
Angeles  office  of  the  Federal  Bureau  of  Investigation, 
testified : 

"Q.  Are  you  familiar  with  the  use  that  the  Fed- 
eral Bureau  of  Investigation  makes  of  identification 
material   and   information   taken   from   prisoners   in 
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various  police  stations,  sheriffs'  offices,  and  the  like? 
A.     Generally,  yes. 

Q.     Will  you  tell  us  what  that  use  is? 

Mr.  Christensen:     Just  a  moment,  Mr.  Hood. 

To  that,  I  object,  your  Honor.  It  is  irrelevant  and 
immaterial,  whether  they  make  use  of  that  or  they 
make  use  of  Gallup  polls  *  *  *,  Xhe  question  is 
in  this  case  whether  or  not  he  affirmatively  made  a 
representation  of  citizenship  that  defrauded  someone 
*  *  *  They  may  gather  their  information  from 
high  and  wide,  your  Honor,  and  that  will  not  show 
materiality  in  this  case.  It  must  grow  out  of  the 
very  essence  of  the  thing  that  was  being  inquired  into 
at  that  time,  and  not  because  of  collateral  reasons. 

The  Court:    He  may  answer. 

The  Witness:  From  the  information  obtained  on 
criminal  finger  print  cards  submitted  to  the  Bureau 
by  various  law-enforcement  agencies,  we  may  from 
time  to  time  prepare  identification  orders,  we  may  on 
direct  inquiry  from  a  law-enforcement  agency  fur- 
nish them  complete  or  summary  bits  of  information 
from  those  identification  cards  if  they  ask  it.  We 
use  it  ourselves  for  seeking  the  apprehension  of  fugi- 
tives and  others  whom  we  have  process  out  for  or 
wish  to  locate. 

Q.  (By  Mr.  Tolin)  :  Is  the  information  regard- 
ing the  nationality  or  citizenship  of  a  subject  who  is 
reported  on  one  of  those  cards  used  by  your  Bureau 
in  the  way  in  which  you  have  described? 

Mr.  Christensen:  Just  a  moment.  I  make  the 
same  objection,  your  Honor,  and  also  the  further  ob- 
jection that  it  is  highly  prejudicial. 

The  Court:     He  may  answer. 

The  Witness:  It  might  well  be  in  some  instances. 
It  is  a  pertinent  part  of  the  identification  record,  the 
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same  as  a  man's  age  or  his  height  or  his  weight. 
Frequently  it  would  be  of  tremendous  value  to  an  in- 
vestigating officer  if  he  had  that  information.  That 
is  why  it  is  on  there. 

Q.  (By  Mr.  Tolin)  :  Is  there  any  central  place 
in  the  United  States  that  you  know  of  where  identifi- 
cation material  concerning  persons  suspected  of  crime, 
arrestees,  and  persons  prosecuted,  is  kept? 

Mr.  Christensen:  The  same  objection,  your  Honor. 

The  Court:     He  may  answer. 

The  Witness :  The  Bureau  maintains  those  records 
in  Washington,  D.  C,  in  its  Identification  Division. 
*    *    *     [R.  137-138-139.] 

Q.  Do  you  ever  determine,  that  is,  does  the  Fed- 
eral Bureau  of  Investigation  ever  determine,  on  its 
own  motion  or  pursuant  to  law  or  regulation,  to  refer 
information  concerning  an  arrestee  to  the  Federal 
Bureau  of  Investigation?  I  mean  to  the  Immigration 
and  Naturalization  Service.  A.  At  any  time  in  con- 
nection with  our  cases,  when  an  alien  receives  a 
sentence  in  court,  the  Immigration  Service  is  auto- 
matically advised  of  that  fact. 

Q.     By  your  department?    A.    By  our  department. 

Mr.  Christensen:  Just  a  moment.  May  I  have 
the  same  objection  without  renewing  it? 

The  Court:    Yes. 

Mr.  Christensen :  At  this  time  I  will  make  a 
motion  to  strike.  Or  may  it  appear  as  if  the  objection 
was  made   before   the   answer? 

The  Court :    To  all  of  the  testimony  of  the  witness. 


—18— 

Q.  (By  Mr.  Tolin) :  In  determining  whether  to 
make  a  referral  to  the  Immigration  and  NaturaHza- 
tion  Service,  do  you  use  the  identification  material 
respecting  which  you  have  testified?  A.  Frequently 
it  is  necessary,  in  view  of  similarity  of  names  and 
other  reasons,  to  give  the  complete  summary  on  the 
identification  card,  on  the  fingerprint  card."  [R.  139, 
140.] 

Frank  H.  Cunningham  was  recalled  as  a  witness  and 

further  testified: 

''Q.  (By  Mr.  Tolin)  :  Does  that  department, 
when  a  person  who  is  arrested  gives  information  that 
he  is  not  a  citizen  of  the  United  States,  does  your 
bureau  refer  that  information  on  to  any  agency  of 
the  United  States     .     .     .     other  than  the  F.  B.  I.? 

Mr.  Christensen:  That  is  objected  to  as  irrelevant 
and  immaterial  and  for  all  the  reasons  ascribed  to  the 
testimony  of  Mr.  Hood. 

The  Court:     He  may  answer. 

The  Witness:  Yes,  we  do,  Mr.  Tolin.  If  it  is 
brought  to  our  attention  in  the  arrest  report  that  the 
man  is  an  alien  or  illegal  entry,  if  some  information 
comes  to  our  attention  that  way,  we  call  up  the  De- 
partment of  Immigration.  I  believe  Mr.  Pendergast 
and  Mr.  Cole  or  Mr.  Nelson  are  the  men  we  gener- 
ally contact. 

Q.  (By  Mr.  Tolin)  :  And  you  give  them  that  in- 
formation?    A.     Yes,  we  do."     [R.  143,  144.] 

Error  V: 

The  Court  erred  in  overruling  appellant's  Motion  to  Dis- 
miss Counts  1  and  3  of  Indictment  No.  20069  and  In- 
dictment No.  20604  [R.  10-12,  44-45,  48]. 
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ARGUMENT. 

I. 

The  Evidence  Was  Insufficient  to  Establish  the  Of- 
fenses Charged  as  to  Each  Count  of  Indictment 
No.  20069  and  Indictment  No.  20604. 

Upon  this  record,  the  basic  contentions  of  the  appellant 
as  to  the  insufficiency  of  the  evidence  are  as  follows: 

That  answers  of  an  arrestee  at  the  time  of  his  routine 
booking  on  alleged  charges  of  gambling,  i.  e.,  "Birthplace. 
New  York,  N.  Y.,"  "U.  S.  Citizen.  Yes,"  [Exhibit  5, 
R.  122;  Exhibit  9,  R.  107],  and  answers  at  the  time  of  an 
arrestee's  routine  booking  while  being  held  as  a  material 
witness  in  connection  with  a  police  investigation,  i.  e., 
"Where  Born.  New  York,  N.  Y.,"  "Time  in  U.  S.  A. 
Life"  [R.  177],  plus  evidence  of  a  comity  arrangement 
between  State  and  Federal  authorities  to  exchange  in- 
formation disclosed  by  these  booking  forms,  does  not  es- 
tablish the  charges  in  the  indictments,  for  the  reasons: 

(a)  ascertainment  of  the  Arrestee's  citizenship,  in  con- 
nection with  an  arrest  under  the  above  circumstances,  was 
not  "in  furtherance"  of  the  inquiring  police  officer's  of- 
ficial authority  and  duty, 

(b)  the  nationality  status  of  the  arrestee  was  wholly 
immaterial  to  the  alleged  gambling  charges  and  his  being 
held  as  a  material  witness, 

(c)  the  above  circumstances  failed  to  establish  that  the 
arrestee  represented  himself  to  be  a  citizen  of  the  United 
States,  in  that  "to  represent  one's  self"  as  a  citizen  as  set 
forth  in  the  indictment,  means  (and  as  charged  by  the  trial 
court)  to  hold  one's  self  forth  as,  and  to  affirmatively 
claim  to  be  a  citizen  of  the  United  States. 


—20— 

(d)  that  the  above  answers  given  by  the  arrestee  under 
the  circumstances  of  this  case  must  be  held  to  have  been 
given  to  "stop  the  prying  of  some  busy  body," 

(e)  regardless  of  how  an  arrestee  answered  the  above 
questions  (be  he  citizen  or  alien),  he  would  have  suf- 
fered the  identical  consequences  of  being  charged  with 
gambling  violations  and  being  held  as  a  material  wit- 
ness; therefore,  there  was  an  absence  of  proof  that  the 
answers  were  *'more  than  a  mere  untruth,  but  were  given 
with  intent  to  defraud," 

(f)  under  the  above  circumstances  there  was  a  com- 
plete absence  of  proof  of  ''fraudulent  purpose,"  i.  e., 
''made  with  intent  to  deceive  *  *  *  as  to  a  material 
matter,"  as  charged  by  the  trial  court. 

The  trial  court  recognized  the  gravity  of  the  above  con- 
tentions, when  at  the  conclusion  of  the  arguments  for  a 
new  trial,  and  the  imposition  of  sentence,  on  its  own  mo- 
tion fixed  bail  and  characterized  the  questions  presented  as 
debatable  ones  [R.  267].  There  is,  of  course,  no  case  in 
the  books  presenting  any  comparable  fact  situation.  The 
cases  of  this  circuit,  as  well  as  of  the  other  circuits  all  in- 
volved the  established  elements  of  the  right  legally  to  in- 
quire as  to  citizenship,  materiality  as  to  subject  matter, 
deception  as  to  a  material  subject  matter  and  the  perpe- 
tration of  a  fraud.  The  cases  all  show  an  affirmative  ac- 
tion upon  the  part  of  the  defendant  to  gain  for  himself 
something  which  he  otherwise  would  not  have  if  his 
alienage  was  truthfully  disclosed.  Examples  are  many, 
i.  e.,  liquor  licenses,  supporting  testimony  of  good  charac- 
ter in  aid  of  admission  of  an  alien  employee,  radio  licenses, 
employment,  etc.  In  all  these  cases  citizenship  was  ma- 
terial to  the  transaction  and  subject  matter  under  consid- 
eration; the  end  result  would  or  could  have  been  different, 
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depending  upon  whether  the  individual  was  alien  or  citizen. 
In  the  instant  case  that  is  not  the  situation.  Whether  the 
appellant  here  had  answered  otherwise  than  he  did  to  the 
booking  officers  he  would  nevertheless  have  been  arrested 
on  the  local  violations  or  been  held  as  a  material  witness; 
it  in  no  wise  could  or  would  have  changed  his  situation 
or  that  of  his  arrestors  or  their  principals. 

This  record,  of  course,  also  disclosed  that  compulsion  and 
duress  is  practiced  to  obtain  answers  to  the  questions  con- 
tained on  the  booking  forms.  On  this  score  the  testimony 
is  that  if  an  arrestee  declines  to  answer  he  is  booked  as 
a  "John  Doe,"  and  incarcerated  in  a  cell  until  he  does 
answer  the  questions  [R.  109,  110].  We  of  course  know 
that  answering  even  as  to  one's  name  and  address  may 
under  some  circumstances  be  incriminatory.  It  is  con- 
ceivable that  such  questions  as  were  contained  on  the 
booking  forms  as  reflected  by  these  Exhibits  could  be  in 
each  instance  incriminatory.  Incrimination  is  not  limited 
to  the  immediate  charge,  but  reaches  to  all  possible  types 
of  charges.  It  is  of  course  academic  that  no  legal  right 
exists  on  the  part  of  police  officers  to  interrogate  an  ar- 
restee with  a  concomitant  obligation  on  the  arrestee's  part 
to  truthfully  answer.  Much  information  may  be  desirable 
to  carry  out  police  efficiency  and  it  may  even  go  so  far  as 
the  ascertainment  of  religion,  politics,  employment,  income, 
marriage  and  divorce  status,  etc.,  but  there  is  no  law  which 
authorizes  it.  If  anything,  the  law  is  to  the  contrary  and 
protects  the  individual's  privacy  fully.  The  evidence  also 
is  that  booking  forms  such  as  these  were  prepared  by  a 
superior  officer  and  that  the  booking  officer  was  "ordered" 
to  use  them.  This,  of  course,  is  a  far  cry  from  being 
an  official  act  "in  furtherance  of  official  authority  and 
duty."    A  police  agency  may  have  all  of  the  characteristic 
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curiosity  of  a  Mr.  Gallup  or  the  other  multitude  of  public 
survey  agencies,  and  who,  incidentally,  have  a  lawful  right 
to  ask  any  questions  and  seek  any  information  that  they 
desire  as  distinguished  from  the  legal  right  to  ask  in  fur- 
therance of  official  authority,  but  unless  authorized  by  a 
law  which  imposes  a  duty  on  the  questioned  individual 
to  answer,  the  rights  of  police  agencies  are  no  greater  than 
those  of  any  curiosity  seeker. 

The  prosecution's  case  is  not  aided  at  all  by  testimony 
regarding  practices  of  police  agencies  to  exchange  infor- 
mation contained  in  these  booking  forms.  The  appellant 
was  not  a  party  to  them.  The  effect  of  untruthful  answers 
upon  a  conjectural  future  collateral  proceeding  constitutes 
no  legal  basis  for  requiring  truthful  answers.  Further, 
there  is  an  utter  absence  of  proof  that  if  appellant's  alien- 
age had  been  disclosed  it  would  remotely  have  affected  any 
pending  proceeding,  conjectural  future  proceeding,  or  the 
exercise  of  any  official  discretion  with  respect  thereto.  As 
we  have  seen  the  plaintiff  advanced  the  fantastic  theory 
that  if  the  naturalization  and  immigration  service  had 
known  the  appellant  had  been  arrested  for  gambling  or 
held  as  a  material  witness  it  might  have  either  affected 
their  action  on  the  pending  deportation  proceeding  or  in- 
spired their  taking  some  other  action  against  the  appellant. 
This  certainly  reaches  stratospheric  altitudes  of  guesswork 
and  speculation  in  the  absence  of  any  evidence  in  the  rec- 
ord as  to  the  nature  and  character  of  the  deportation  pro- 
ceedings pending  against  the  appellant.  In  the  absence  of 
any  evidence  on  this  score  who  is  to  judge  how  or  in 
what  manner  gambling  charges  and  being  held  as  a  ma- 
terial witness  could  be  pertinent  and  material  under  any 
circumstances.  Incidentally  the  record  discloses  that  he 
was  released  on  one  gambling  charge  and  tried  and  ac- 
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quitted  on  the  other.  Further,  any  generalization  that  it 
may  have  touched  the  subject  of  good  character  is  wholly 
ineffective  because  in  taking  judicial  notice  of  the  immi- 
gration and  naturalization  laws  we  find  many  grounds  of 
deportation  in  which  the  issue  of  good  character  is  never 
involved;  in  these  cases  deportation  is  automatic  and  the 
law  affirmatively  denies  the  exercise  of  the  specific  statu- 
tory discretions  vested  in  the  Attorney  General.  Also  both 
the  character  of  charges  on  which  appellant  was  arrested 
and  the  results  exclude  them  as  factors  on  any  issue  of 
good  moral  character.  Of  course,  the  naturalization  and 
immigration  service  had  been  advised  and  knew  of  the  non- 
citizenship  status  of  the  appellant,  before  and  at  the  time 
of  the  incidents  of  his  gambling  arrests  and  being  held 
as  a  material  witness  [R.  65,  153-156]. 

The  trial  court  gave  recognition  to  substantially  all  of 
the  cardinal  legal  principles  contended  for  by  the  appellant 
in  his  charge  to  the  jury.  The  law  of  the  case  as  given  the 
jury  by  the  trial  court  appears  (supra,  pp.  10,  11).  Under 
the  law  of  the  case  the  jury's  verdict  was  completely  in- 
consistent and  repugnant. 

This  Court  in  U.  S.  v.  De  Pratu,  171  F.  2d  75,  76,  in  a 
case  involving  the  violation  of  the  statute  in  question,  was 
concerned  with  the  following  situation: 

Each  of  the  counts  1  and  2  of  that  indictment  charged 
the  defendant  on  a  stated  date  made  a  false  statement  of 
citizenship  in  an  application  for  a  retail  liquor  license  filed 
with  the  Montana  Liquor  Control  Board  by  answering 
"Yes"  to  the  question  "Are  you  a  citizen  of  the  U.  S.?", 
and  in  the  3rd  count,  that  he  made  a  false  statement  of 
citizenship  before  a  board  of  special  inquiry  of  the  Im- 
migration and  Naturalization  Service  of  the  United  States, 
when,  as  a  witness,  he  testified  that  he  acquired  U.  S.  Citi- 


—24— 

zenship  through  his  father's  naturalization.  The  evidence 
estabhshed  as  to  the  first  two  counts,  that  he  filed  appli- 
cations for  a  liquor  license  with  the  State  Control  Board 
having-  jurisdiction  over  the  issuance  of  such  licenses 
claiming  therein  that  he  was  a  citizen  of  the  United  States, 
and  at  the  time  of  filing  no  one  but  a  citizen  was  eligible 
for  such  a  liquor  license;  and  the  supporting  evidence  as 
to  the  third  count  disclosed  that  the  false  claim  of  citizen- 
ship was  made  while  he  was  testifying  before  the  Immi- 
gration and  Naturalization  Service  in  aid  of  another  alien's 
application  for  admission  to  this  country  to  become  an 
employee  in  defendant's  business. 

Of  the  appellant's  contention  that  the  proof  did  not 
"sufficiently  show  that  his  claims  of  U.  S,  Citizenship 
were  material  to  the  transactions  at  hand",  this  Court  said: 

*Tn  each  instance,  the  inquiry  as  to  citizenship  was 
made  by  public  officers  in  furtherance  of  their  official 
duty  and  authority  *  *  *  Obviously,  appellant's  claim 
of  U.  S.  Citizenship  in  response  to  such  inquiry  could 
not  be  said  to  have  been  made  *  *  ^=  to  'stop  the  prying 
of  some  busy  body.'  " 

In  the  above  case  the  question  of  citizenship  was  both 
material  to  the  transactions  at  hand  and  the  law  gave  the 
authority  and  imposed  the  affirmative  duty  upon  the  of- 
ficer's inquiring  to  ascertain  the  citizenship  status  of  De 
Pratu;  and  the  law  itself  by  making  it  a  condition  prece- 
dent in  each  of  the  above  instances,  imposed  a  concomit- 
ant obligation  on  his  part  to  truthfully  answer.  Here 
exists  not  only  the  legal  right  to  inquire  but  the  duty  to 
do  so,  as  well  as  the  legal  obligation  to  answer  truthfully. 
"A  right  to  inquire"  does  not  mean  just  a  casual  right 
to  inquire;  it  is  a  right  to  ascertain  certain  facts  be- 
cause of  its  relationship  to  the  result.     The  legal  right 
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to  inquire  includes  the  right  to  compel  an  answer  as  well 
as  that  the  answer  be  truthful.  In  the  Du  Pratu  case  they 
had  the  right  because  the  result,  namely  the  issuance  of 
the  license,  or  the  acquisition  of  an  alien  employee  de- 
pended upon  the  citizenship  of  De  Pratu. 

In  the  instant  case  appellant's  citizenship  was  not  ''mate- 
rial to  the  transaction  at  hand";  he  would  have  been  ar- 
rested or  held  as  a  material  witness  regardless  of  his 
alienage.  The  law  treats  alien  and  citizen  alike  in  the 
circumstances  of  the  instant  case;  it  makes  no  distinction 
on  that  ground.  The  deception  in  the  De  Pratu  case  af- 
fected the  end  result,  but  in  the  instant  case  it  did  not 
and  could  not. 

In  the  case  of  U.  S.  v.  Achtner  (C.  C.  A.  2d),  144  F. 
2d  49,  52,  the  court  said: 

"Defendant  had  for  a  long  time  been  in  the  employ 
of  the  Ebasco  Services,  Inc.,-  a  private  corporation, 
and  *  *  *  in  answer  to  a  questionnaire  of  the 
corporation  he  stated  that  he  was  a  citizen  of  the 
U.  S.  It  would  appear  that  this  was  a  legitimate 
inquiry  on  the  part  of  an  employer  at  the  time  of  the 
deepening  national  crisis     *     *     *"   (p.  52). 

The  court  further  said  that, 

"the  representation  of  citizenship  must  still  be  made 
to  a  person  having  some  right  to  inquire  or  adequate 
reason  to  ascertain  a  defendant's  citizenship;  it  is  not 
to  be  assumed  that  so  severe  a  penalty  is  intended  for 
words  spoken  *  *  *  to  stop  the  prying  of  some  busy 
body,  and  the  use  of  the  words  'knowingly'  and 
'falsely'  implies  otherwise.  Thus  it  is  said  that  the 
word  'falsely,'  particularly  in  criminal  statute  suggests 
something  more  than  a  mere  untruth  and  includes 
'perfidiously'  or  'treacherously,'  (cases  cited)  or  'with 
intent  to  defraud'    *    *    *." 
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A  "legitimate  inquiry"  as  used  by  the  appellate  court  above 
implies  materiality  to  the  transaction  at  hand,  namely:  the 
employment  or  continued  employment  of  Achtner  would  or 
could  be  affected  by  his  citizenship  status.  Obviously  the 
Company  had  a  right  to  initiate  its  own  security  policies 
and  exclude  aliens  as  employees;  the  Company  here  ob- 
viously had  the  right  to  inquire  as  well  as  an  adequate 
reason  for  ascertaining  the  defendant's  citizenship  since  it 
was  related  to  their  employment  practices.  The  result — 
employment,  depended  upon  citizenship;  in  the  instant 
case,  arrest  or  detention  did  not  depend  upon  citizenship. 
Further  the  circumstances  of  the  Achtner  case  showed  the 
false  claim  of  citizenship  was  more  than  a  mere  untruth 
because  it  could  or  would  affect  employment  and  therefor 
satisfied  the  essential  element  of  the  charge  that  it  was 
made  "with  intent  to  defraud." 

In  the  case  of  U.  S.  v.  Tenderic  (C.  C.  A.  7),  152 
F.  2d  3,  5,  the  defendant  was  charged  with  falsely  repre- 
senting himself  to  be  a  citizen  to  the  Bendix  Corporation; 
the  evidence  established  that  he  did  so  and  also  that  "it 
was  the  policy  of  the  Bendix  not  to  employ  aliens."  The 
sufficiency  of  the  evidence  was  challenged  and  the  7th  Cir- 
cuit said  in  referring  to  U.  S.  v.  Achtner,  supra,  said, 

"  'under  this  statute  no  limitation  was  placed  upon 
the  circumstances  under  which  and  the  persons  to 
whom  the  false  representation  was  made,  as  long 
as  it  was  for  a  fraudulent  purpose.'  We  approve  the 
conclusion  and  reasoning  of  the  case." 

See,  also: 

U.  S.  V.  Weber,  71  Fed.  Supp.  88. 


II. 

The  Verdict  Was   Inconsistent   With,   Contrary  and 
Repugnant  to  the  Court's  Instructions. 

At  pages  10,  11,  supra,  is  set  forth  the  Court's  instruc- 
tions on  the  cardinal  aspects  of  the  case.  The  law  as 
given  to  the  jury  on  the  controlling  and  basic  aspects  of 
the  case,  was  that  the  "false  representation"  as  to  citizen- 
ship must  be  made  for  ''the  purpose  of  having  the  one  to 
whom  it  is  made  believe  it  as  true,  to  the  advantage  and 
benefit  of  the  one  making  it"  [R.  271],  that  it  had  to  be 
"with  intent  to  defraud"  [R.  274],  and  "made  for  'a 
fraudulent  purpose,'  "  and  "  'made  with  intent  to  deceive' 
such  persons  to  whom  made  as  to  a  material  matter" ;  that 
the  person  inquiring  must  have  a  "right  in  law  in  further- 
ance of  his  official  authority  and  duty  to  ascertain  the  de- 
fendant's citizenship"  [R.  274],  that  "the  person  inquiring 
concerning  the  nationality  status  of  the  defendant  was  en- 
gaged in  an  inquiry  concerning  a  matter  which  made  the 
nationality  status  of  the  defendant  relevant  and  material  to 
the  matter  under  consideration  [R.  275] ;  that  "  'to  repre- 
sent one's  self  as  a  citizen,  *  *  *  means  to  hold  one's 
self  forth  as,  and  to  affirmatively  claim  to  be  a  citizen  of 
the  United  States"  [R.  274,  275],  and  that  the  false 
representation  was  not  made  "to  stop  the  prying  of  some 
busy  body"  [R.  274]. 

A  reading  of  these  principles  of  law,  as  given  above 
by  the  trial  court  to  the  jury,  under  the  facts  of  this  case 
makes  glaringly  patent  the  inconsistency  and  repugnancy 
of  the  verdict  of  conviction. 

We  submit  this  point  without  further  comment  and  upon 
the  argument  presented  in  the  preceding  point. 
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III. 
The  Court  Erred  in  Permitting  Testimony  Concern- 
ing the  Comity  Arrangements  of  Public  Authori- 
ties in  Exchanging  Information  Concerning  Ar- 
restees. 

The  full  evidence  on  this  phase  of  the  case  is  set  forth 
at  pages  15-18,  supra.  One  only  need  read  the  excerpts 
of  the  Court's  instructions  in  the  previous  point  to  demon- 
strate the  utter  immateriality  of  this  testimony.  Per- 
mitting this  testimony  to  remain  in  the  case  furnished  the 
foundation  for  the  introduction  of  the  false  and  highly 
prejudicial  issue  by  the  District  Attorney  that  the  appel- 
lant gained  some  advantage  with  the  Immigration  and 
Naturalization  service  of  the  United  States. 

Here  are  a  few  excerpts  from  the  District  Attorneys' 
argument  to  the  jury  on  this  testimony: 

"So  this  information  is  relayed  on  there,  and  then, 
if  the  subject  arrested  is  an  alien,  it  might  be — I 
don't  say  in  this  case  that  it  was,  that  Mr.  Smiley 
had  an  application  for  citizenship,  for  we  have  no 
evidence  that  he  ever  applied,  and  I  will  not  contend 
that  he  did — but  it  might  be  that  he  would  have  a 
petition  pending  for  naturalization.  How  serious 
it  is  to  a  man  who  is  going  down  there  taking  these 
examinations  as  to  citizenship  and  bringing  in  wit- 
nesses to  prove  good  moral  character,  how  serious 
would  it  be  for  the  immigration  officer  on  that  case  to 
get  a  call  from  the  Beverly  Hills  Police  Department 
saying,  'We  have  a  man  here  who  says  he  is  a  citizen 
of  such  and  such  a  country;  he  is  arrested.' 
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"Of  course  it  wouldn't  mean  that  he  would  be  denied 
citizenship,  necessarily,  but  it  would  alert  the  Immi- 
gration and  Naturalization  Service  to  look  into  that 
fellow  a  little  bit. 

"When  people  are  before  the  Immigration  Service 
on  any  of  the  other  matters,  that  Service  has  the  duty 
of  determining  the  right  of  the  alien  to  remain  in  the 
United  States.  It  is  the  office  which  arranges  depor- 
tation matters. 

'^Suppose  that  that  office  were  considering  the  sub- 
ject of  Mr.  Smiley,  or  Mr.  Smehoff's  deportation, 
that  he  was  a  subject  of  inquiry  here.  He  might  be 
getting  along  famously,  from  his  standpoint,  in  ward- 
ing off  whatever  attacks  are  made.  How  embarrass- 
ing it  would  be  if,  when  he  went  down  there  one 
day,  the  Immigration  Inspector  would  say,  'Well, 
Smiley,  the  Deputy  Sheriff  has  called  up,  the  Los  An- 
geles City  Police  Officer  called  up,'  or,  'the  Police 
Department  of  Beverly  Hills  has  called  up  and  said 
you  are  in  trouble  there,  you  have  been  arrested,'  and 
and  that  is  what  Lieutenant  Cunningham  said  they 
would  do  if  a  man  answered  he  was  an  alien.  But  this 
man  got  the  advantage  of  not  having  that  done, 
'i^     *     *     "    [R.  224,  226]. 

The  foregoing  was  in  his  opening  argument  to  the  jury. 
After  referring  in  detail  to  the  above  testimony  the  Dis- 
trict Attorney  argued: 

"it  would  have  been  of  the  greatest  interest  to  that 
Department,  not  in  order  to  determine  whether 
Smiley  was  an  alien,  because  they  already  knew  that 
and  they  had  him  on  the  fire  before    *    *    *    he  was 
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under a  deportation  proceeding,  perhaps  he  was  trying 
to  set  up  his  good  moral  character  and  his  obedience 
of  law,  etc.,  in  order  to  escape  deportation  *  *  * 
they  would  be  interested  in  knowing  that  he  was  in 
trouble  with  the  police.  Officer  Cunningham  didn't 
tell  them  and  the  fact  that  he  didn't  tell  them  meant 
they  didn't  find  out  and  when  they  didn't  find  out 
Smiley  here  got  the  advantage  of  not  having  to  go 
down  to  the  Immigration  office  for  further  investiga- 
tion on  that.  He  got  the  advantage  of  not  having 
immigration  inspectors  out  inquiring  what  was  back 
of  this  charge  and  this  trouble  he  was  having  with 
the  pohce  department"  [R.  238,  239]. 

This  argument,  to  our  knowledge,  is  the  outstanding 
classical  example  of  building  presumption  upon  presump- 
tion, speculative  presumption  upon  speculative  presump- 
tion. As  we  already  know  there  is  nothing  in  this  record 
to  show  the  nature  and  character  of  the  deportation  pro-j 
ceedings  from  which  we  could  determine  whether  or  nol 
good  character  was  at  all  relevant  or  material  to  am 
issue,  and  at  that  material  in  a  speculative  possible  colla- 
teral proceeding.  This  false  issue  introduced  by  thij 
testimony,  if  we  may  be  guilty  of  indulging  in  a  single 
presumption,  was  accountable  for  the  verdict  of  conviction ; ' 
because  if  the  case  had  been  determined  by  the  jury  on  the 
issues  as  submitted  to  it  under  the  law  of  the  case  by  the 
Court,  there  was  no  alternative  but  to  find  a  verdict  of 
"not  guilty."  We  will  submit  this  point  upon  the  fore- 
going comment  and  our  discussion  of  Point  I. 
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IV. 

The  Court  Should  Have  Given  to  the  Jury  Appellant's 

Requested  Instructions  Nos.  27  and  30. 

These  instructions  are  set  forth  totidem  verbis,  pages 
14,  15,  supra.  The  contention  here  is  that  the  Court 
should  have  affirmatively  charged  the  jury  upon  the  prin- 
ciples of  law  contained  therein,  namely  that  the  questions 
asked  concerning  appellant's  citizenship  were  immaterial 
to  the  transaction,  "the  transaction  at  hand,"  namely  his 
arrest  on  a  charge  of  violating  local  gambling  laws;  and 
that  no  legal  obligation  rested  upon  the  appellant  to  an- 
swer or  to  answer  truthfully  questions  concerning  birth 
or  citizenship  put  to  him  at  the  time  of  his  arrest  for 
alleged  violation  of  gambling  laws. 

U.  S.  V.  De  Pratu  (C.  C.  A.  9),  171  F.  2d  75; 

U.  S.  V.  Achtner  (C.  C.  A.  2),  114  F.  2d  49. 

In  the  case  of  Hersh  v.  U.  S.,  67  F.  2d  799,  807,  this 
Court  said: 

"It  is  well  settled  in  the  federal  court  that  where 
a  correct  proposition  of  law  essential  to  the  proper 
determination  of  the  issues  submitted  to  the  jury  is 
proposed  by  the  defendants  and  the  same  is  not  given 
either  in  substance  or  effect,  *  *  *  the  refusal 
to  give  such  instruction  is  error.  Hendrey  v.  U.  S. 
(C.  C.  A.),  233  F.  5,  18;  Colderson  v.  U.  S.  (C.  C. 
A.),  279  F.  556." 

Also,  see: 

U.  S.  V.  Gold  (C.  C.  A.),  102  F.  2d  350,  352. 

The  jury  were  entitled  to  know  whether  under  the  cir- 
cumstances of  the  case  the  appellant  was  under  legal  obli- 
gation to  answer  such  questions  truthfully.  They  were 
also  entitled  to  know  that  citizenship  was  immaterial  to 
"the  transaction  at  hand." 
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V. 

There  Was  Error  in  Overruling  Appellant's  Motion  to 

Dismiss  the  Indictments. 

The  motion  to  dismiss  challenges  the  sufficiency  of  the 
indictment  on  the  grounds  that  it  could  not  be  ascertained 
therefrom, 

(a)  that  there  was  any  fraudulent  purpose  of  the  de- 
fendant in  making  the  alleged  answers  as  to  citizenship, 

(b)  how  or  in  what  manner  the  alleged  representation 
of  citizenship  was  fraudulent, 

(c)  whether  any  of  the  said  persons  mentioned  as  the 
persons  to  whom  the  alleged  representation  was  made,  was 
( 1 )  one  to  whom  the  appellant  was  obligated  to  truthfully 
state  the  fact  of  citizenship,  or,  (2)  was  a  person  who  had 
a  legal  right  to  inquire  into,  or  an  adequate  legal  reason 
for  ascertaining  the  citizenship  of  the  defendant  [R.  5,  10, 
12,  48,  51]. 

We  are,  of  course,  not  unmindful  of  the  language  of 
this  Court  in  the  case  of  U.  S.  v.  De  Pratu,  171  F.  2d  75, 
that  there  was  "no  error  in  the  trial  court's  refusal  to  dis- 
miss *  *  *  for  failure  to  allege  fraudulent  purpose." 
Actually  each  count  in  the  De  Pratii  case  sets  forth  facts 
showing  the  existence  of  a  fraudulent  purpose;  this  Court 
said,  nevertheless,  that  the  statute  does  not  "condition  the 
outlawed  offense  upon  the  alleged  existence  of  a  fraudu- 
lent purpose  in  the  mind  of  the  one  making  false  claim  of 
citizenship."  The  dictum  of  the  Court  in  this  case  would 
indicate  that  its  holding  here  would  be  against  our  first 
ground  of  the  motion  to  dismiss.  However,  we  present 
it  again  for  reconsideration  of  the  Court  as  we  desire  to 


preserve  this  point  in  the  Hght  of  the  opinions  of  two  other 
courts  of  appeals  and  a  district  court. 

U.  S.  V.  Achtner  (C.  C.  A.  2),  144  F.  2d  49; 

U.  S.  V.  Tenderic  (C.  C.  A.  7),  152  F.  2d  3. 

It  is  our  view  that  under  these  latter  cases  an  offense  is 
not  adequately  charged  unless  facts  are  pleaded  which 
show  the  existence  of  a  fraudulent  purpose,  this  being  an 
element  of  the  oifense  interpreted  into  the  statute. 

U.  S.  V.  Cruickshank,  et  al.,  92  U.  S.  542,  23  L.  Ed. 
588; 

U.  S.  V.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135. 

The  further  challenge  to  the  indictments  that  in  each 
instance  it  does  not  appear  therefrom  the  persons  inquir- 
ing as  to  the  appellant's  nationality  status  were,  (1)  per- 
sons to  whom  he  was  obligated  to  truthfully  state  the  fact 
of  citizenship  or,  (2)  persons  who  had  a  legal  right  to  in- 
quire into,  or  an  adequate  legal  reason  for  ascertaining  his 
citizenship.  These  contentions  have  not  been  answered  by 
this  Court  or  any  other,  to  our  knowledge.  The  rules  and 
principles  of  pleading  laid  down  in  [/.  S.  v.  Cruickshank 
and  U.  S.  v.  Carll,  supra,  we  maintain  are  applicable  and 
that  the  indictment  is  deficient. 

One  may  under  certain  circumstances  answer  untruth- 
fully as  to  his  nationality  status;  this  being  the  case  the 
pleading  of  the  oifense  in  the  language  of  the  statute  is 
insufficient.  The  rule  as  stated  by  Justice  Sanborn,  in 
Fontana  v.  U.  S.  (C.  C.  A.  8),  262  Fed.  283,  288,  is  pat 
in  principle  to  the  instant  case: 

*Tt  is  an  elementary  rule  of  criminal  law  that  when 
language  does  not  constitute  a  crime  if  uttered  under 
some  circumstances,  and  does  constitute  a  crime  if  ut- 
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tered  tinder  other  circumstances,  it  is  not  enough  to 
charge  that  it  was  used  with  intent  to  violate  the  law. 
That  would  be  a  mere  conclusion.  The  facts  must 
be  set  forth,  so  the  court  can  determine,  and  not  the 
pleader,  whether  or  not  they  constitute  the  crime, 
U.  S.  V.  Hess,  124  U.  S.  483,  31  L.  Ed.  516." 

The  descriptive  language  in  the  indictment  that  the  per- 
son inquiring  was  one  'having  good  reason  to  inquire  into 
the  nationality  status  of  the  defendant,"  is  meaningless, 
because  any  interloper  may  have  personal  "good  reason" 
or  a  business  "good  reason,"  such  as  a  neighbor  or  the 
employee  of  a  national  survey.  It  must  be  more  than  a 
personal  "good  reason;"  the  right  to  inquire  must  be  bot- 
tomed on  a  legal  right  to  inquire.  It  means  as  charged 
by  the  trial  court  "an  adequate  reason  or  right  in  law  in 
furtherance  of    *    *    *    official  authority  and  duty." 

Conclusion. 

It  is  accordingly  submitted  that  error  of  a  prejudicial 
character  has  been  established  in  connection  with  each  of 
the  specifications  relied  upon ;  further,  the  Court  was  with- 
out jurisdiction  to  try  and  sentence  this  appellant. 

It  is  submitted  that  the  judgment  should  be  reversed. 

Respectfully  submitted, 

Otto  Christensen, 
Robert  Neeb, 

Attorneys  for  Appellant. 
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Appellant, 
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Statement  of  Jurisdiction. 

This  is  an  appeal  from  two  judgments  rendered  against 
Appellant  in  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division,  upon 
two  verdicts  finding  Appellant  guilty  in  consolidated  cases 
of  three  violations  of  U.  S.  C.  Title  8,  Sec.  746(a)  (18) 
— falsely  claiming  to  be  a  citizen  of  the  United  States. 

i'  The  earlier  of  the  two  indictments  (No.  20069)  in  Count 
One  charged  a  violation  of  said  statute  on  or  about 
June  21,  1947.  In  Count  Three  a  violation  was  charged 
as  of  May  25,  1944.  Count  Two  of  that  indictment  was 
dismissed  and  the  offense  therein  alleged  was  charged  in 
a  new  indictment  (No.  20604)  alleging  a  violation  of  said 
statute  on  or  about  November  1,  1945  [Indictments  R.  2, 
1 1 ;  Verdict  R.  34 ;  Judgments  R  3S,  40] .  Appellant  was 
sentenced  to  the  custody  of  the  Attorney  General  for  im- 
prisonment and  was  fined  upon  each  Count. 
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The  District  Court  had  jurisdiction  under  28  U.  S.  C, 
Sec.  41(2). 

This  Court  has  jurisdiction  of  the  appeal  under  28  U. 
S.  C,  Sec.  225(a). 

Statement  of  the  Case. 

Count  One  of  the  indictment  No.  20069  charged  Ap- 
pellant with  having  violated  sub-paragraph  (18)  of  Sec- 
tion 746(a)  of  Title  8,  U.  S.  C. 

The  language  of  the  body  of  the  indictment  is  as 
follows : 

On  or  about  June  21,  1947,  in  the  County  of  Los 
Angeles,  State  of  California,  and  within  the  Central 
Division  of  the  Southern  District  of  California,  de- 
fendant Aaron  Smehoff ,  alias  Allen  Smiley,  did  know- 
ingly, wilfully,  falsely  and  fraudulently  represent  to 
Thomas  A.  Cox,  an  employee  of  the  Police  Depart- 
ment of  the  City  of,  Beverly  Hills,  California,  said  i 
Thomas  A.  Cox  being  a  person  having  good  reason  | 
to  inquire  into  the  nationality  status  of  the  defendant,  ' 
that  he,  the  defendant,  was  a  citizen  of  the  United 
States,  whereas  in  truth  and  in  fact,  as  the  defend- 
ant then  and  there  well  knew,  the  defendant  had  not 
been  naturalized,  had  not  been  admitted  to  citizen-  f 
ship,  and  was  not  otherwise  a  citizen  of  the  United 
States. 

Count  Three  of  said  indictment  charged  an  offense  in  j 
the  same  language  with  the  exception  that  the  date  thereof  i 
was  charged  as  May  25,  1944  and  the  person  to  whom  [' 
the  Appellant  represented  himself  was  J.  E.  Siu,  a  Deputy 
Sheriff  of  the  County  of  Los  Angeles,  State  of  Califor- 
nia [R.  3]. 

Before  the   trial   Count   Two   of   said   indictment  was 
dismissed  and  Indictment  No.  20604  was  filed  in  its  stead.  • 
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In  language  it  was  the  same  as  the  above  quoted  first 
Count  except  that  the  date  of  the  offense  charged  was 
November  1,  1945,  and  the  false  representation  was 
charged  to  have  been  made  to  the  Los  Angeles  Police  De- 
partment, a  department  and  agency  of  the  City  of  Los 
Angeles,  State  of  California  [R.  11]. 

Appellant's  Motions  to  dismiss  the  indictments  were  de- 
nied [R.  4,  10,  12,  48,  51].  It  was  stipulated  that  the 
two  indictments  be  tried  together  [R.  52].  They  were 
so  tried  [R.  47-250].  Appellant  was  convicted  upon  all 
counts  [R.  247-249]. 

F  Questions  in  the  Appeal. 

Appellant's  brief  on  appeal  states  several  bases  of  at- 
tack on  the  judgments.  They  all  resolve  into  certain  basic 
challenges  as  follows : 

A.  That  the  Indictments  are  deficient; 

B.  That  the  evidence  was  insufficient  to  establish  the 
offenses ; 

C.  That  the  Court  erred  in  the  admission  of  certain 
evidence. 

D.  That  the  Court  erred  in  refusing  to  give  Appel- 
lant's requested  Instructions  27  and  30. 

Appellee  will  treat  of  these  propositions  under  the  fol- 
lowing titles: 

I.  The  Indictments  Are  Adequate. 

II.  The  Crimes  Charged  Were  Proved. 

III.  The  Court  Properly  Admitted  the  Evidence  of 
Which  Appellant  Complains; 

IV.  Appellant  Was  Not  Entitled  to  His  Proposed  In- 
structions 27  and  30. 


The  Facts. 

Certain  facts  are  of  common  application  to  all  counts 
of  the  indictment  of  which  Appellant  has  been  convicted. 
They  establish  that  Appellant  was  not  a  citizen  of  the 
United  States  at  the  times  charged  in  the  several  counts; 
and  that  he  knew  that  he  was  not  a  citizen  of  the  United 
States  at  the  times  he  made  statements  that  he  was  such 
a  citizen.  Said  facts,  fundamental  to  each  count,  were 
established  at  the  trial  as  follows : 

Appellant's  landlady,  Lillian  May  Hoover,  identified  Ap- 
pellant [R.  72]  as  a  tenant  of  an  apartment  in  her  apart- 
ment house  in  Los  Angeles.  He  occupied  it  under  a  lease 
[Ex.  8,  R.  73],  and  has  resided  there  since  June  6,  1944 
[R.  75].  Ray  E.  Griffin,  Chief  of  the  Nationality  and 
Status  Section,  Immigration  and  Naturalization  Service 
[R.  76-77],  testified  that  all  of  Southern  California,  in- 
cluding Appellant's  apartment  is  within  the  district  served 
by  his  ofhce.  That  office  has  a  record  of  persons  who 
have  achieved  citizenship  in  Southern  California,  by  natur- 
alization. Those  records  do  not  show  Aaron  Smehoff  (the 
name  under  which  Appellant  was  indicted)  or  Allen  Smiley 
(the  name  used  by  Appellant)  as  having  been  naturalized 
[R.  78-79].  Exhibit  3  is  a  "Certificate  of  Non-Existence 
of  Naturahzation  Record"  (admitted  in  evidence)  [R. 
79].  It  shows  that  there  is  no  record  in  the  central  ofhce 
of  the  Immigration  and  Naturalization  Service  of  natur- 
alization of  any  person  named  Aaron  Smehoff  or  Allen 
Smiley. 

Another  official  of  the  same  Service,  Perley  B.  Dunn, 
testified  that  he  took  the  fingerprints  of  Appellant  as  they 
appear  on  Exhibits  1  and  2  [R.  146-147].  It  was  stipu- 
lated Appellant  signed  Exhibit  1    [R.   147]   and  that  he 
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also  signed  tlie  document  of  which  Exhibit  2  is  a  photostat 
[R.  147].  It  was  further  stipulated  that  as  to  the  por- 
tions of  the  exhibit  not  covered  by  the  Clerk,  the  questions 
appearing  thereon  were  asked  of  Appellant  by  Mr.  Dunn, 
an  official  of  the  Immigration  and  Naturalization  Service 
and  that  the  answers  recorded  were  given  Mr.  Dunn  by 
Appellant  who  was  under  oath  [R.  149].  Exhibit  2  shows 
in  substance  that  Appellant,  in  his  declaration  under  oath, 
states  that  he  is  a  foreign  born  alien,  and  on  October  1, 
1945  registered  as  such  under  the  wartime  statutes  which 
required  such  registry  by  aliens  in  the  United  States.^ 
Appellant  was  under  oath  at  the  time.  The  Exhibit  bears 
various  date  stamps.  It  was  stipulated  Appellant  signed 
it  October  1,  1945  [R.  152].  Appellant  was  at  that  time 
in  the  office  of  the  Immigration  Service  in  connection  with 
a  deportation  proceeding  instituted  by  the  United  States 
Government  [R.  153-155].  Appellant's  attorney  was 
present.  On  October  1,  1945,  Appellant  testified  before 
a  hearing  officer  of  the  Immigration  Service  that  he  had 
been  born  in  Russia  and  taken  to  Canada  as  a  child;  that 


18  U.  S.  C.  452: 

"Registration  of  aliens  in   United   States 

"(a)  It  shall  be  the  duty  of  every  alien  now  of  hereafter 
in  the  United  States,  who  (1)  is  fourteen  years  of  age  or 
older,  (2)  has  not  been  registered  and  fingerprinted  under  sec- 
tion 451  of  this  title,  and  (3)  remains  in  the  United  States  for 
thirty  days  or  longer,  to  apply  for  registration  and  to  be  finger- 
printed before  the  expiration  of  such  thirty  days. 

"(b)  It  shall  be  the  duty  of  every  parent  or  legal  guardian 
of  any  alien  now  or  hereafter  in  the  United  States,  who  (1)  is 
less  than  fourteen  years  of  age,  (2)  has  not  been  registered 
under  section  451  of  this  title,  and  (3)  remains  in  the  United 
States  for  thirty  days  or  longer,  to  apply  for  the  registration 
of  such  alien  before  the  expiration  of  such  thirty  days.  When- 
ever any  alien  attains  his  fourteenth  birthday  in  the  United 
States  he  shall,  within  thirty  days  thereafter,  apply  in  person 
for  registration  and  to  be  fingerprinted." 


he  believed  he  was  a  naturaUzed  citizen  of  Canada  be- 
cause of  the  naturaUzation  of  his  father  to  Canadian 
citizenship  before  Appellant  reached  the  age  of  15  years 
[R.  156]. 

Following  the  reception  of  said  evidence,  Appellant's 
counsel  stipulated  that  Appellant  had  been  born  abroad 
in  what  was  then  a  part  of  Russia,  and  as  a  baby  dis- 
embarked with  his  parents  in  the  Dominion  of  Canada 
and  has  been  an  alien  resident  of  the  United  States  during 
all  times  mentioned  in  the  Indictment. 

Detail  of  Evidence  by  Counts. 

Count  One. 

During  1947,  Thomas  A.  Cox  was  employed  by  the 
Beverly  Hills  Police  Department  as  a  Desk  Clerk.  He 
was  one  of  the  men  who  kept  identification  records  to- 
gether and  also  worked  at  booking  persons  in  custody 
[R.  114].  The  procedure  employed  at  the  police  station 
required  that  a  person  arrested  and  brought  in  for  book- 
ing be  brought  to  the  booking  counter  where  the  desk 
clerk  would  take  a  regular  prescribed  form  [Ex.  7]  and 
ask  the  person  arrested  the  questions  indicated  on  that 
form  and  would  fill  in  on  the  form  the  answers  given  by 
the  person  arrested  [R.  115]. 

On  June  21,  1947,  Mr.  Cox  was  on  duty  as  desk  clerk 
at  the  booking  office.  Appellant  was  then  in  custody  of 
the  Beverly  Hills  Police  Department.  There  had  been  a 
murder,  and  he  was  a  person  that  was  near,  and  was 
questioned  along  with  other  people.  Although  under  ar- 
rest at  the  time,  and  the  hereinafter  specified  questions 
were  put  to  him,  he  was  never  charged  with  the  crime 
then  under  investigation.     When  brought  to  Mr.  Cox  at 
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the  booking-  desk,  Cox  asked  him  questions  detailed  at 
R.  117-118  to  which  Appellant  answered,  making  the  fol- 
lowing representations : 

That  his  name  was  Allen  Smiley.  He  resided  at  1220 
Sunset  Plaza  Dr.,  Los  Angeles,  California.  His  telephone 
number  was  CR  19145 ;  his  eyes  blue  and  his  hair  grey. 
His  height  five  feet  eleven  inches  and  his  weight  170. 
Age  39.  Complexion  Ruddy.  Build  Medium.  He  said 
his  descent  was  Jewish,  and  his  Nationality  American ;  that 
he  was  born  in  New  York  January  10,  1908,  had  been  in 
Los  Angeles  County  twenty  years;  California  the  same 
length  of  time;  and  that  he  had  been  in  the  United  States 
all  of  his  life  [R.  117-118]. 

Count  Three. 

During  the  seven  years  preceding  the  trial,  Jacob  E. 
Siu  was  a  deputy  sheriff  of  Los  Angeles  County  [R.  80]. 
On  May  25,  1944,  he  arrested  Appellant,  took  him  to  the 
sheriff's  office,  and  booked  him  [R.  81].  By  "booking" 
the  witness  meant  getting  information  down  on  paper  be- 
fore jailing  the  prisoner   [R.  82]. 

In  connection  with  booking  Appellant,  Deputy  Sheriff 
Siu  prepared  Exhibit  4.  He  obtained  the  information, 
which  appears  on  that  Exhibit,  by  asking  Appellant  ques- 
tions and  writing  down  the  answers  given.  The  purpose 
in  taking  the  information  is  to  preserve  an  identification 
record.  In  preparing  Exhibit  4  [admitted  R.  91],  the 
deputy  sheriff  asked  Appellant  questions  in  reply  to  which 


Appellant  said  that  he  had  lived  in  Los  Angeles  County 
eighteen  3^ears,  and  in  the  United  States  all  of  his  life. 
He  gave  his  age  as  37  years  [R.  80-83]. 

As  part  of  the  same  booking  procedure  Deputy  Sheriff 
Siu  took  Appellant  to  the  Senior  Clerk  in  the  department 
which  booked  prisoners.  The  booking  routine  was  contin- 
ued in  Mr.  Siu's  presence  by  the  Clerk,  Witness  Milton 
S.  Hopkins  typing  certain  information  on  Exhibit  5  [re- 
ceived in  evidence  R.  136].  Among  other  things,  he  asked 
Appellant  whether  he  was  a  citizen  of  the  United  States. 
Appellant  replied,  "Yes"  [R.  123],  and  gave  his  birth 
place  as  "New  York"  [R.  122].  The  witness  typed  the 
answers  on  Exhibit  5. 

In  the  course  of  a  long  cross-examination  [R.  125- 
136],  Witness  Milton  S.  Hopkins  was  asked  if  he  had 
an  independent  recollection  that  Appellant  gave  the  particu- 
lar answers  recorded  on  Exhibit  5.  The  witness  replied: 
"I  do  remember  that  I  asked  those  questions  and  I  put 
down  the  answers  that  was  given  me"  [R.  128].  When 
his  memory  was  challenged  because  of  the  lapse  of  time 
between  event  and  testimony,  he  stated  he  remembered 
because  Bugsey  Siegel  was  being  booked  at  the  same  time 
and  the  case  had  attracted  photographers  so  that  it  be- 
came an  event  he  remembered  independently  [R.  126- 
128].  Exhibit  5  is  a  record  kept  and  required  to  be  kept 
by  the  Sheriff's  office  in  the  regular  course  of  business 
and  is  acted  upon  in  business  concerning  the  prisoner 
[R.  133-136]. 
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The  New  Indictment  Substituted  for  Count  Two. 

On  November  1,  1945,  Orville  E.  Harper  was  a  Los 
Angeles  City  Police  Officer  [R.  99].  He  was  a  booking 
officer  at  the  Lincoln  Heights  Jail  in  Los  Angeles  [R. 
100].  On  said  date  at  about  3:00  A.  M.,  the  witness 
Harper  booked  Appellant  at  that  jail.  At  that  time  said 
Harper  placed  the  information  relative  to  Appellant  on 
Exhibit  9  [received  in  evidence  at  R.  113].  He  received 
the  information  from  Appellant  at  the  time  he  was  booked 
[R.  101].  It  is  the  practice  to  ask  prisoners  to  sign  the 
document  after  it  is  prepared  [R.  102]. 

Some  of  the  information  on  Exhibit  9  was  copied  from 
a  booking  slip  and  part  of  it  was  typed  on  Exhibit  9  di- 
rectly following  the  giving  of  an  answer  to  the  question 
by  Appellant  [R.  107].  The  answer  ''Yes"  after  the 
query,  "citizen"  was  placed  on  Exhibit  9  by  the  witness 
following  his  having  asked  the  question  of  Appellant,  and 
Appellant  having  answered  "Yes"  [R,  107].  Appellant 
also  replied  orally  to  the  witness's  queries,  that  he  was 
38  years  of  age,  had  been  in  Los  Angeles  County  for  20 
years  and  had  been  in  the  U.  S.  A.  for  38  years  [R.  107- 
108].  The  only  information  on  Exhibit  9,  which  was 
copied  rather  than  written  in  reliance  upon  direct  answers 
of  Appellant,  is  the  address  of  Appellant  and  the  location 
of  the  arrest  [R.   108-109]. 

Exhibit  9  was  prepared  by  the  witness  pursuant  to  a 
departmental  order. 
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It  was  then  stipulated  that  Don  Myer,  a  qualified  hand- 
writing expert,  should  be  deemed  to  have  testified  that  a 
comparison  of  the  signature  of  Appellant  upon  Exhibits 
1  and  2  (which  had  been  signed  by  Appellant  in  the  pres- 
ence of  Witness  Hamilton)  with  the  signature  upon  Ex- 
hibit 9  disclosed  that  the  name  "Allen  Smiley"  on  Exhibit 
9  had  been  written  by  the  same  person  who  had  signed 
that  name  on  Exhibit  9  [Exhibits  1,  2  and  9  were  admit- 
ted at  R.  113-152].  The  only  objection  to  the  receipt  of 
Exhibit  9  in  evidence  was  that  it  was  irrelevant  and  im- 
material. 

Frank  H.  Cunningham  testified  that  he  is  the  Assistant 
Commander  of  the  Record  and  Identification  Division  of 
the  Los  Angeles  Police  Department  [R.  96].  Records 
are  kept  under  his  directions.  Exhibit  9  is  known  as  an 
identification  report.  It  is  the  Los  Angeles  Police  De- 
partment's Form  5.5  and  is  required  to  be  kept  in  the  usual 
and  ordinary  course  of  the  business  of  the  Police  Depart- 
ment. It  is  acted  upon  by  the  police  department  in  its 
work  and  is  available  to  all  bona  fide  law  enforcement 
agencies,  including  the  Immigration  and  Naturalization 
Service  of  the  United  States. 

The  Form  5.5,  Exhibit  9,  is  used  by  the  Police  De- 
partment as  an  adjunct  to  the  finger  print  card.  It  fur- 
nishes additional  information  for  future  identity  of  the 
subject.  The  information  is  indexed  in  various  forms 
[R.  97]. 

If  it  comes  to  the  attention  of  Mr.  Cunningham's  de- 
partment that  an  arrested  man  is  an  alien,  the  Immigration 
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Department  is  notified.  Specifically,  Mr.  Pendergast,  Mr. 
Cole,  or  Mr.  Nelson  are  contacted  [R.  143-144].  Finger- 
prints, arrests,  and  the  nature  of  the  offense  are  auto- 
matically sent  to  the  Federal  Bureau  of  Investigation  [R. 
144-145].  In  booking  routine,  the  police  are  interested  in 
a  lot  of  statistical  information  for  purely  police  purposes 
[R.  145].  The  practice  of  referral  to  the  Immigration 
Service  was  enforced  during  1944,  1945,  1946  and  1947 
[R.  146]. 

Evidence  Applicable  to  All  Counts. 

Richard  B.  Hood  testified  that  he  is  the  Special  Agent 
in  Charge  of  the  Federal  Bureau  of  Investigation  at  Los 
Angeles  [R.  137].  He  is  familiar  with  the  use  made  by 
that  Bureau  of  identification  material  and  information 
taken  from  prisoners  in  police  stations,  sheriffs'  offices  and 
the  like.  Identification  orders  are  prepared  from  identifi- 
cation cards  submitted  to  the  Bureau.  Nationality  and 
citizenship  information  is  a  pertinent  part  of  the  identifi- 
cation record,  the  same  as  age,  height  and  weight.  In- 
formation as  to  nationality  and  citizenship  is  of  tremendous 
value  to  an  investigating  officer.  Identification  material 
concerning  persons  suspected  of  crime,  arrestees  and  per- 
sons prosecuted  is  kept  by  the  Bureau  in  its  Identification 
Division  in  Washington,  D.  C.  Such  files  are  available 
to  the  Immigration  and  Naturalization  Service  and  the 
Service  is  notified  when  an  alien  receives  a  sentence  in 
court  [R.  137-143]. 


—12— 
ARGUMENT. 

I. 

The  Indictments  Are  Adequate. 

The  form  of  the  indictment  is  the  classical  one  which 
has  been  used  for  many  years.  It  has  been  expressly  ap- 
proved by  this  Court  in  Dc  Pratu  v.  United  States,  171 
R  2d  75  (C.  C.  A.  9,  December  13,  1948).  In  its  essen- 
tial charging  language,  the  indictment  in  that  case  is  like 
that  in  the  cases  now  before  this  Court.  In  upholding 
the  sufficiency  of  the  indictment,  the  Court,  in  the  De 
Pratu  case,  said : 

"The  attack  upon  the  sufficiency  of  the  indictment 
is  based  upon  asserted  necessity  for  allegation  and 
proof  of  fraudulent  purpose  in  the  making  of  the  false 
claim  of  citizenship.  The  present  statute  does  not 
expressly  so  provide,  and  from  a  reading  of  it  it 
readily  appears,  contrary  to  appellant's  contention, 
that  Section  746(a)  (18),  Title  8,  U.  S.  Code  (now 
18  U.  S.  C.  A.,  §911),  under  which  this  indictment 
was  laid,  does  not  by  implication  or  otherwise  condi- 
tion the  oiitlazved  offense  upon  the  alleged  existence  of 
fraudulent  purpose  in  the  mind  of  the  one  making 
false  claim  of  citizenship,  although  that  fraudulent 
purpose  zvas  a  necessary  ingredient  of  the  similar  of- 
fense under  the  previous  law  which  was  supreseded 
by  said  Section  746  (a)  (18).  We  find  no  error  in 
the  trial  court's  refusal  to  dismiss  any  count  of  the 
indictment  for  failure  to  allege  fraudulent  purpose 
or  for  any  other  reason."     (Emphasis  supplied.) 
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in its  Decision,  this  Court  of  Appeals  cited  and  followed 
the  Court  of  Appeals  for  the  Second  Circuit  in  its  Deci- 
sion in  United  States  v.  Achtner,  144  F.  2d  49.  The  in- 
dictment is  described  and  discussed  in  the  opinion  in  the 
Achtner  case  as  follows: 

"The  indictment  here  charged  that  on  or  about  Oc- 
tober 8,  1941,  defendant,  Wolfgang  T.  Achtner,  being 
an  alien  never  naturalized  as  a  citizen,  'unlawfully, 
wilfully  and  knowingly  did  falsely  represent  himself 
to  E.  D.  Kenney  of  the  Ebasco  Services,  Inc.,  2  Rec- 
tor Street,  New  York  City,'  to  be  a  naturalized  citi- 
zen of  the  United  States,  in  violation  of  8  U.  S.  C. 
A.,  §746(a)  (18),  which  was  expressly  cited.  De- 
fendant pleaded  'not  guilty'  to  this  charge  at  his 
arraignment  on  January  11,  1944;  but  on  January 
21,  1944,  the  day  on  which  his  present  counsel  was 
assigned,  he  changed  that  plea  to  'guilty.'  Thereafter, 
on  February  2,  1944,  he  moved  for  an  order  permit- 
ting him  to  change  his  plea  to  'not  guilty'  and  to 
quash  the  indictment  as  insufficient  on  its  face.  The 
court  denied  the  motion,  however,  in  a  considered 
opinion  and  sentenced  defendant  to  imprisonment  for 
three  years.  This  appeal  attacks  the  judgment  of 
conviction  and  the  denial  of  the  motion  to  quash  the 
indictment  and  change  the  plea  of  'guilty'  on  the 
ground  that  no  offense  against  the  United  States  had 
been  charged. 

"The  statute,  8  U.  S.  C.  A.,  §746(a),  sets  out  in 
thirty-four  numbered  subdivisions  at  least  that  num- 
ber of  separate  offenses  related  in  some  way  to  natu- 
ralization proceedings,  citizenship  status,  and  the  con- 
trol of  aliens  in  this  country.  It  represents  for  the 
most  part  a  codification  in  one  place  in  the  National- 
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ity  Act  of  1940  of  offenses  formerly  scattered  in  vari- 
ous places.  Subdivision  (18),  with  which  we  are  im- 
mediately concerned,  makes  it  a  felony  for  any  alien 
'knowingly  to  falsely  represent  himself  to  be  a  citizen 
of  the  United  States  without  having  been  naturalized 
or  admitted  to  citizenship,  or  without  otherwise  being 
a  citizen  of  the  United  States.'  This  subdivision  is  a 
substantial  reenactment  of  the  repealed  18  U.  S.  C. 
A.,  §141,  originally  passed  in  1870,  which,  under  the 
heading,  'Falsely  claiming  citizenship,'  made  liable  to 
fine  and  imprisonment  any  person  who  'for  any 
fraudulent  purpose  whatever,  shall  falsely  represent 
himself  to  be  a  citizen  of  the  United  States  without 
having  been  duly  admitted  to  citizenship.'  Thus,  the  i 
only  pertinent  difference  between  the  definitions  of 
the  two  sections  is  that  the  present  statute  has  sub- 
stituted the  words  'knowingly  to  falsely  represent'  in 
the  place  of  the  prior  representation  'for  any  fraudu- 
lent purpose  whatever.'  Significant  also  is  the  in- 
crease in  the  penalty  by  the  later  legislation  from  a 
maximum  of  $1,000  fine  and  two  years'  imprison- 
ment to  a  $5,000  fine  and  five  years'  imprisonment. 

I 

"(1-3)  The  first  and  most  important  question  with  |i 
which  we  are  presented  concerns  the  sufficiency  of 
the  indictment,  which,  as  we  have  seen,  does  little 
more  than  reiterate  the  language  of  the  statute.  We 
are  no  longer  bound  by  ancient  and  antiquated  rules 
of  common-law  criminal  pleading,  and  can  now  con- 
sider the  adequacy  of  indictments  on  the  basis  of  jj 
practical,    as    opposed    to    technical,    considerations.    " 
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11. 

The  Crimes  Charged  Were  Proved. 

The  evidence  must  be  tested  by  the  statute  which  de- 
fines the  offense,  rather  than  by  counsel's  unenacted  and 
legally  non-existent  restrictions.  The  statute  is  concise 
and  clear.  The  salient  provisions  of  Section  746,  Title  8, 
are  as  follows: 

"(a)  It  is  hereby  made  a  felony  for  any  alien  or 
other  person,  whether  an  applicant  for  naturalization 
or  citizenship,  or  otherwise,  and  whether  an  employee 
of  the  Government  of  the  United  States  or  not — 

"(18)  Knowingly  to  falsely  represent  himself  to  he 
a  citisen  of  the  United  States  zvithout  having  been 
naturalised  or  admitted  to  citizenship,  or  without 
otherwise  being  a  citizen  of  the  United  States."  (Em- 
phasis supplied.) 

Where  the  language  of  a  statute  is  unambigous,  recourse 
to  outside  sources  in  its  interpretation  is  not  permissible. 
The  language  of  the  statute  in  this  case  is  plain  and  there 
is  no  occasion  for  construction.     It  construes  itself. 

Russell  Motor  Car  Co.  v.  United  States,  261  U.  S. 
514. 

The  intention  of  Congress  in  enacting  a  statute  is  to  be 
sought  for  primarily  in  the  language  used,  and,  if  the  lan- 
guage is  clear  and  unambiguous,  it  must  be  accepted  with- 
out modification,  and  without  resort  to  construction  or 
conjecture. 

In  re  Borchort,  47  Fed.  Supp.  387 ; 
Fleet  V.  United  States,  228  Fed.  421. 
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There  is  no  conflict  in  the  evidence.  The  contention 
that  it  is  insufficient  boils  down  to  a  theory  that  the  per- 
sons to  whom  the  false  representations  were  made  in  the 
first  indictment,  and  the  Police  Department  in  the  second, 
were  not  persons  ''having  good  reason  to  inquire  into  the 
nationality  status  of  the  defendant."  In  view  of  the 
emphasis  placed  on  this  argument,  it  is  an  odd  circum- 
stance that  the  overruled  objections  to  materiality  and 
relevancy  of  evidence  were  all  directed  at  testimony  which 
enhanced  the  picture  of  law  enforcement  officers  having  a 
serious  use  for  the  information  Appellant  was  asked  to 
provide  them  relative  to  his  citizenship  status. 

Appellant  attempts  to  squeeze  more  out  of  the  Achtner 
case  than  v/as  ever  poured  into  it  by  the  learned  Judges 
of  the  Second  Circuit.  At  page  26  of  his  brief,  he  at- 
tempts to  place  ''fraudulent  purpose"  back  into  the  statute 
by  judicial  construction. 

The  "law"  of  the  Achtner  case  does  not  modify  the  ex- 
isting statute.  It  only  comments  that  words  spoken  as  a 
mere  boast  or  jest  or  to  stop  the  prying  of  some  busy- 
body are  not  criminal  under  a  statute  which  obviously 
covers  serious  as  distinguished  from  frivolous  transac- 
tions. 

The  prohibition  of  the  statute  is  absolute.  The  language 
adopted  by  Congress  does  not  hedge  the  restriction  upon 
the  conduct  of  aliens  to  a  few  limited  situations.  Instead, 
Congress  repealed  the  old  law  which  did  denounce  false 
representations  for  a  "fraudulent  purpose."  As  was  said 
in  the  opinion  in  the  Achtner  case  (144  F.  2d  49,  at  p.  50), 
"*  *  *  the  present  statute  has  substituted  the  words 
'knowingly  to  falsely  represent'  in  the  place  of  the  prior 
representation  'for  any  fraudulent  purpose  whatever.' " 
Retention  of  the  word  "represent"  requires  that  to  ground 
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the  offense,  there  be  an  element  of  seriousness  to  a  state- 
ment that  one  is  a  citizen  of  the  United  States.  But  it 
does  not  reinstate  the  repealed  "fraudulent  purpose"  as 
an  element  when  the  re-enactment  clearly  took  "fraudu- 
lent purpose"  out  and  left  as  the  only  qualifying  phrase 
"knowingly  to  falsely  represent."  Although  "falsely" 
is  an  ingredient  of  "fraudulently,"  the  repeal  of  "fraudu- 
lently" leaves  "falsely"  to  stand  by  itself,  stripped  of  the 
additional  ingredients  which  go  to  create  fraud.  The 
old  and  present  statutes  are  compared  and  discussed  in 
United  States  v.  Achtner,  144  F.  2d  49. 

In  its  comment,  the  Court  said: 

"*  *  *  And  the  intent  of  Congress  in  October, 
1940,  when  §141  of  Title  18  was  replaced  by  §746 
of  Title  8,  was  quite  obviously  to  extend,  rather  than 
to  reduce,  the  coverage,  as  well  as  the  penalties,  of 
the  prior  law,  for  the  latter  statute  was  part  of  the 
Nationality  Act  of  1940,  a  national  defense  measure 
enacted  in  the  face  of  the  impending  war  to  help 
tighten  controls  over  the  conduct  of  aliens  in  this 
country.  *  *  *  Subsections  (b)  and  (c)  must, 
therefore,  clearly  be  read  as  intended  additions  and 
amplifications  of  the  provisions  of  subsection  (a), 
rather  than  as  narrowing  and  well-nigh  stultifying 
limitations  of  it." 

The  Indictment  charges  that  the  persons  to  whom 
Appellant  falsely  represented  himself  as  a  citizen  of  the 
United  States  had  "good  reason  to  inquire." 

This  is  a  pleader's  way  of  saying  that  the  false  repre- 
sentation did  not  consist  of  words  spoken  as  a  mere  boast 
or  jest  or  to  stop  the  prying  of  some  busybody. 

The  proof  supports  the  pleading.  '■ 
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The  Agent  in  charge  of  the  Los  Angeles  Office  of  the 
Federal  Bureau  of  Investigation  testified  [R.  137-143] 
that  the  Bureau  maintains  identification  records  in  Wash- 
ington, D.  C. ;  that  this  is  a  central  place  where  identifi- 
cation data  concerning  persons  suspected  of  crime,  ar- 
restees, and  persons  prosecuted  is  kept;  that  information 
from  those  files  is  provided  law  enforcement  agencies 
and  in  turn  the  Bureau  accumulates  identification  material 
from  police  stations,  sheriffs'  offices  and  the  like. 

The  Assistant  Commander  of  the  Record  and  Indentifi- 
cation  Division  of  the  Los  Angeles  Police  Department 
testified  [R.  96-98  and  143-146]  that  his  Department  sup- 
plied identification  information  relative  to  arrestees  to  the 
Federal  Bureau  of  Indentification  and  that  if  an  arrested 
man  stated  he  was  not  a  citizen  of  the  United  States,  the 
Immigration  Service  was  notified  of  the  arrest. 

Appellant  contends  that  the  inquiry  made  of  him  was 
not  material  to  the  transaction  at  hand,  and  hence  the 
answers  given  did  not  amount  to  false  representation. 

This  contention  disregards  the  fact  that  the  matter  at 
hand  was  not  an  inquiry  into  whether  Appellant  had 
committed  an  offense,  but  was  the  acquisition  of  identify- 
ing characteristics  by  police  officers  who  worked  in  the 
climate  of  acquiring  that  information: 

A.  So  that  they  would  have  identification  char- 
acteristics of  a  prisoner  who  was  being  booked  and 
might  make  bail  and  might  become  a  fugitive,  and  for 
whom  they  might  have  to  search  and  alert  others  to 
search. 
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The  local  agent  in  charge  of  the  Federal  Bureau 
of  Indentification  testified  that,  knowledge  of  a  fugi- 
tive's citizenship  would  be  "of  tremendous  value  to  an 
investigating  officer."    [R.  138.] 

B.  So  that  they  would  be  able  to  convey  the  iden- 
tification information  to  the  Central  office  of  the 
Federal  Bureau  of  Indentification. 

C.  So  that  they  could  notify  the  Immigration  and 
Naturalization  Service  if  the  arrestee  were  an  alien. 

D.  So  that  officers  of  the  Immigration  and 
Naturalization  Service  would  be  alerted  to  inquire 
further  if  the  alien-arrestee  were  either  a  person  under 
or  subject  to  deportation  proceedings;  or  an  applicant 
for  naturalization  under  a  necessity  of  being  of  good 
moral  character. 

III. 

The  Court  Properly  Admitted  the  Evidence  of  Which 

Appellant  Complains. 

Appellant  argues  that  the  several  officers  who  questioned 
him  as  to  whether  he  was  a  citizen  were  "busybodys." 
When  the  law  exempts  from  criminality  mere  boasts,  jests, 
or  words  uttered  to  stop  the  prying  of  some  busybody,  it 
certainly  admits  evidence  to  disclose  that  real  use  is  made 
of  the  information  elicited  and  that  the  inquiry  is  in  the 
course  of  regular  business. 
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IV. 

Appellant  Was  Not  Entitled  to  His  Proposed 

Instructions  27  and  30. 

The  Proposed  Instruction  27  reads  as  follows: 

"Instruction  No.  27. 

"Testimony  has  been  received  that  the  defendant 
on  one  occasion  was  interviewed  by  city  police  officers 
of  Beverly  Hills,  California,  during  the  course  of  an 
investigation  into  the  commission  of  an  offense  against 
the  State  of  California.  Also  testimony  has  been  re- 
ceived concerning  routine  interrogation  of  the  defend- 
ant by  municipal  and  county  police  officers  at  the  time 
of  his  arrest  and  routine  booking  for  violation  of 
local  gambling  laws.  Statements  made  by  the  de- 
fendant on  those  occasions  were  not  made  in  the 
course  of  any  judicial  proceedings  or  under  oath.  The 
questions  asked  concerning  his  citizenship  were  all 
immaterial  to  the  particular  investigation  and  charges, 
and  the  defendant  was  not  under  any  legal  require- 
ments to  answer  such  questions."     [R.  30.] 

The  interrogation  of  Appellant  was  not  an  inquiry  into 
an  alleged  violation  of  gambhng  laws.  Every  person  to 
whom  Appellant  falsely  represented  himself  to  be  a  citizen 
of  the  United  States  was  accumulating  identification  data 
at  a  booking  of  Appellant. 

The  Proposed  Instruction  30  is  also  warped  to  the 
mistaken  theory  that  Appellant  was  asked  his  citizenship 
status  as  a  part  of  an  investigation  for  gambling: 

"Instruction  No.  30. 

"Inquiry  by  a  city  or  county  police  officer  in  con- 
nection with  the  arrest  of  an  individual  for  an  alleged 
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violation  of  gambling  laws  as  to  the  place  of  such  in- 
dividual's birth  or  citizenship  does  not  impose  upon 
such  individual  any  legal  obligation  to  answer  such 
question  truthfully."     [R.  31.] 

Most  offenses  having  to  do  with  untruths  punish  for 
unsworn  statements.  Assuming,  but  not  conceding,  that 
Appellant  could  properly  have  refused  to  answer  the 
queries  put  to  him,  it  still  remains  that  such  a  right  could 
be  waived.  If  it  existed  in  this  case  it  was  waived  by 
being  answered,  as  the  questions  were  answered  wilfully, 
and  falsely,  and  deprived  those  acting  upon  the  answers 
of  true  information.  The  answers  properly  became  crimi- 
nal under  the  very  authorities  relied  upon  by  Appellant. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgments  should 
be  affirmed. 

Ernest  A.  Tolin, 

United  States  Attorney, 
Attorney  for  Appellee. 
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POINT  I. 

(Error  I.) 

The  Evidence  Was  Insufficient  to  Establish  the  Of- 
fenses Charged  as  to  Each  Count  of  Indictment 
20069  and  Indictment  No.  20604. 

This  Point  is  discussed  as  Point  II  of  the  Government's 
Brief,  pages  15-19,  it  is  discussed  in  our  Opening  Brief  at 
pages  19-26. 

Appellee  first  cites  Sub-paragraph  (18),  Title  8,  which 
Appellant  is  accused  of  violating,  and  then  refers  to  cer- 
tain civil  cases,  which  we  shall  consider,  on  academic  prin- 
ciples of  statutory  construction,  i.  e.,  "The  language  of  the 
statute  in  this  case  is  plain  and  there  is  no  occasion  for 
construction,"  and  "if  the  language  is  clear  and  unambigu- 
ous, it  must  be  accepted  without  modification,  and  without 
resort  to  construction  or  conjecture."  These  announced 
principles  of  construction  are  asserted  to  be  drawn  from 
the  following  cases :  Russell  Motor  Car  Co.  v.  United 
States,  261  U.  S.  514;  In  re  Borchort,  47  Fed.  Supp.  387; 
Siueet  V.  United  States,  228  Fed.  421  (cited  by  appellee  as 
Fleet  V.  United  States.) 

The  case  of  Russell  Motor  Car  Co.  v.  United  States, 
supra,  involved  the  question  of  the  executive  power  to 
cancel  certain  contracts  for  the  production  of  anti-aircraft 
gun  mounts  following  World  War  I;  the  statute  involved 
empowered  the  President  to  "modify,  suspend,  cancel,  or 
requisition  any  existing  or  future  contract  for  the  build- 
ing, production,  or  purchase  of  ships  or  material."  The 
Motor  Car  Co.  contended  that  the  statute  above  quoted 
applied  "to  private  contracts  alone,  and  affords  no  au- 
thority for  the  cancellation  by  the  Government  of  its  own 
contracts."     The  Court  said:     "It  must  be  apparent,  we 


— 3— 

think,  that  the  words  of  the  provision,  'any  existing  or 
future  contract'  read  with  literal  exactness  include  all  con- 
tracts, whether  private  or  governmental." 

hi  re  Borchort,  47  Fed.  Supp.  387,  another  civil  case,  the 
District  Court  reviewed  an  order  in  a  bankruptcy  proceed- 
ing under  the  Frazier-Lemke  Act ;  the  Court  had  before  it 
for  consideration,  Subsection  (1)  of  Section  75,  which 
provides:  "Existing  mortgages,  liens,  pledges,  or  encum- 
brances shall  remain  in  full  force  and  effect."  The  Court 
said  in  applying  this  Section :  "Here,  however,  Petitioner 
did  not  hold  an  'existing'  lien  at  the  time  of  bankrupts'  ad- 
judication. .  .  .  The  holder  solely  of  a  continuing  crop 
mortgage  has  no  interest  or  lien  upon  the  land.  The  lien 
of  such  mortgage  attaches  only  when  the  crop  comes  into 
actual  existence  (citing  cases).  The  intention  of  Congress 
is  to  be  sought  for  primarily  in  the  language  used,  and  if 
the  language  is  clear  and  unambiguous,  it  must  be  accepted 
without  modification,  without  resort  to  construction  or 
conjecture." 

In  Sweet  v.  United  States  (C.  C.  A.  8),  supra,  the  Court 
said: 

"By  the  terms  of  the  Enabling  Act  of  the  State  of  Utah, 
the  United  States  granted  sections  (certain)  in  every  town- 
ship in  that  state  to  the  state  for  the  support  of  common 
schools.  The  act  contained  no  exception  or  reservation 
of  mineral  lands  from  this  grant."  Certain  lands  within 
these  sections  were  conveyed  by  the  State  of  Utah,  and  the 
United  States  Government  sought  to  quiet  title  to  them  in 
itself,  on  the  ground  that  "the  conveyed  land  was  well- 
known  coal  land  when  the  State  of  Utah  was  admitted 
into  the  Union ;  and  for  that  reason  never  passed  to  the 
State;  the  lower  court  sustained  the  claim  of  the  Govern- 


ment,  and  the  Circuit  Court  of  Appeals  reversed  the  lower 
court;  in  reversing,  the  Appellate  Court  stated:  "Con- 
gress had  the  power  to  make  or  to  withhold  this  grant  in 
whole  or  in  part.  *  *  *  Nevertheless  it  did  not  except 
or  reserve  mineral  lands  from  the  grant.  And  where  a 
legislative  body  makes  a  plain  grant  or  provision,  and 
makes  no  exception  to  it,  the  legal  presumption  is  that  it 
intended  to  make  none,  and  it  is  not  the  province  of  the 
courts  to  do  so." 

These  civil  cases  present  no  analogy  whatsoever  to  ours 
and  have  no  application.  Appellee  even  concedes  that  the 
statute  does  not  reach  all  instances  of  false  statements  as 
to  nationality  status  (pp.  16-17).  Appellee  states  that 
"the  word  'represent'  requires  that  to  ground  the  offense, 
there  be  an  'element'  of  seriousness  to  a  statement  that  one 
is  a  citizen  of  the  United  States",  and  that  "the  false  repre- 
sentations did  not  consist  of  words  spoken  as  a  mere  boast 
or  jest  or  to  stop  the  prying  of  some  busybody." 

Appellee  refers  fragmentarily  to  United  States  v.  Acht- 
ner,  144  F,  2d  49,  and  asserts  concerning  this  case,  at 
page  16  of  his  brief,  that:  "It  only  comments  that  words 
spoken  as  a  mere  boast  or  jest  or  to  stop  the  prying  of 
some  busy-body  are  not  criminal,"  under  the  statute. 

The  Achtner  case  goes  far  beyond  this  in  its  holdings. 
It  holds  that  under  the  statute  (p.  62)  "the  representation 
of  citizenship  must  still  be  made  to  a  person  having  some 
right  to  inquire  or  adequate  reason  to  ascertain  a  defend- 
ant's citizenship;  it  is  not  to  be  assumed  that  so  severe  a 
penalty  is  intended  for  words  spoken  *  *  *  ^q  g^gp 
the  prying  of  some  busy  body,  and  the  use  of  the  words 
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'knowingly'  and  'falsely'  implies  otherwise.  *  *  *  the 
word  'falsely',  particularly  in  criminal  statute  suggests 
something  more  than  a  mere  untruth  and  includes  'per- 
fidiously' or  'treacherously,'  (cases  cited)  or  'with  intent 
to  defraud'    *    *    *." 

Appellee  really  contents  himself  in  reply  to  our  discus- 
sion of  this  point  with  the  statement  (Appellees'  Brief  p. 
16)  :  "The  contention  that  it  is  insufficient  (the  evidence) 
boils  down  to  a  theory  that  the  persons  to  whom  the  false 
representations  were  made  in  the  first  indictment,  and  the 
Police  Department  in  the  second,  were  not  persons  'having 
good  reason  to  inquire  into  the  nationality  status  of  the 
defendant.'  "  Appellee  is  completely  in  error  with  this 
synopsis  of  our  position.  At  page  19  of  our  Brief,  we 
have  categorically  set  forth  our  basic  contentions  sepa- 
rately under  the  alphabetical  headings  of  (a)  through  (f). 
These  several  basic  contentions  are  all  based  on  and  drawn 
from  the  facts  and  opinions  in  the  case  of  United  States 
V.  Achtner,  supra,  and  by  this  court  in  United  States  v. 
De  Pratu,  171  F.  2d  75,  76. 

%  Singularly,  Appellee  has  completely  ignored  our  discus- 
sion of  the  opinion  of  this  court  in  United  States  v.  De 
Pratu,  and  makes  no  mention  of  it  whatsoever.  This  court 
in  the  De  Pratu  case,  on  the  appellant's  contention  that  the 
proof  did  not  "sufficiently  show  that  his  claims  of  U.  S. 
Citizenship  were  material  to  the  transactions  at  hand" 
said: 

"In  each  instance,  the  inquiry  as  to  citizenship  was 
made  by  public  officers  in  furtherance  of  their  official 


\ 


duty  *  *  *  Obviously,  appellant's  claim  of  U.  S. 
Citizenship  in  response  to  such  inquiry  could  not  be 
said  to  have  been  made  *  *  *  ^q  'stop  the  prying 
of  some  busy  body.'  " 

Both  in  the  De  Pratu  case,  supra,  and  the  Achtner  case, 
citizenship  was  material  to  the  transactions  at  hand.  In 
the  Achtner  case,  the  company  had  a  right  to  initiate  its  \ 
own  security  policies  and  exclude  aliens  as  employees,  and 
therefore  had  the  right  to  inquire  as  well  as  an  adequate 
reason  for  ascertaining  the  defendant's  citizenship,  since 
it  was  related  to  their  employment  practices.  Employ- 
ment depended  upon  citizenship.  In  the  De  Pratu  case,  the 
law  gave  the  authority  and  imposed  the  affirmative  duty 
upon  the  officers  inquiring  to  ascertain  citizenship  status; 
the  law  there  made  citizenship  a  condition  precedent  to 
favorable  action  in  each  of  the  instances  involved. 

In  all  of  the  reported  cases,  citizenship  was  material  to 
the  transaction  and  subject  matter  under  consideration  be- 
cause the  end  result  would  or  could  have  been  different,  de- 
pending upon  whether  the  individual  was  alien  or  citizen. 

Justice  Sanborn  in  Sweet  v.  United  States,  supra,  said : 

"It  is  a  familiar  rule  of  construction  that  every 
decision  of  a  Court  should  be  considered  and  given 
effect  in  the  light  of  the  facts  which  conditioned  it." 

Not  only  the  De  Pratu  case,  but  the  cases  of  United 
States  V.  Tenderic,  1 52  F.  2d  3  or  United  States  v.  Weber, 
71  Fed  Supp.  88,  were  not  distinguished  or  even  discussed 
in  Appellee's  brief. 
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POINT  II. 

(Error  II.) 

The  Verdict  Was   Inconsistent  With,   Contrary   and 
Repugnant  to  the  Court's  Instructions. 

Appellee  makes  no  answer  whatsoever  to  this  point. 

POINT  III. 

(Error  III.) 

The  Court  Erred  in  Permitting  Testimony  Concerning 
the  Comity  Arrangements  of  Public  Authorities 
in  Exchanging  Information  Concerning  Arrestees. 

This  point  is  discussed  as  Point  III  of  the  Government's 
Brief,  page  19;  it  is  discussed  in  our  Opening  Brief  at 
pages  28-30. 

Appellee's  sole  Answer  is  that  "when  the  law  exempts 
from  criminality  mere  boasts,  jests,  or  words  uttered  to 
stop  the  prying  of  some  busybody,  it  certainly  admits 
evidence  to  disclose  that  real  use  is  made  of  the  informa- 
tion elicited  and  that  the  inquiry  is  in  the  course  of  regular 
business." 

The  law  does  not  alone  exempt  from  criminality  mere 
boasts,  jests  or  words  uttered  to  stop  the  prying  of  some 
busybody;  it  also  exempts  from  criminality  cases  not 
involving  the  "right  in  law  in  furtherance  of  official  au- 
thority and  duty"  to  inquire  and  false  answers  as  to 
citizenship,  not  material  to  "the  transaction  at  hand" 
and  "mere  untruths"  not  made  "with  intent  to  defraud," 
and  those  not  "made  with  intent  to  deceive  *  *  *  as 
to  a  material  matter,"  etc. 


This  case  is  entirely  unlike  the  Achtner,  De  Pratu,  Ten- 
deric  cases  or  any  reported  case;  all  of  the  cases  in  the 
books  were  conditioned  upon  facts  showing  the  right  legally 
to  inquire  as  to  citizenship  and  its  materiality  to  the  subject 
matter;  further  all  of  the  cases  showed  the  perpetration  of 
fraud  and  that  the  end  result  would  or  could  have  been 
different  if  the  true  nationality  status  were  disclosed, 

A  business  survey  may  have  a  good  reason  to  inquire 
concerning  nationality  status,  or  even  a  neighbor,  but 
the  law  does  not  impose  upon  the  individual  interrogated 
the  obligation  to  truthfully  answer.  This  need  only  be 
done  when  an  adequate  reason  and  legal  right  to  inquire 
exists,  and,  if  it  is  material  to  the  subject  matter.  Under 
Appellee's  theory  evidence  would  be  proper  to  disclose 
that  a  survey  agency  made  real  use  of  the  information 
elicited,  i.  e.,  supplied  it  as  a.  service  to  department  stores, 
to  periodicals,  etc. 

On  the  sole  theory  of  showing  appellant  gained  an  ad- 
vantage this  testimony  was  offered  and  received.  It  of 
course  showed  none  under  the  record  in  this  case  and 
needed  the  unfair  argument  of  the  prosecution  based  on 
pure  speculation  to  give  it  implementation. 

A  fair  trial  required  a  trial  free  from  this  irrelevant 
evidence  and  speculative  argument  based  thereon. 
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POINT  IV. 

(Error  IV.) 

The  Court  Should  Have  Given  to  the  Jury  Appellant's 
Instructions  No.  27  and  No.  30. 

This  point  is  discussed  as  Point  IV  of  the  Government 
Brief,  pages  20-21;  it  is  discussed  in  our  Opening  Brief 
at  page  31. 

Appellee's  only  answer  on  this  point  is  that  "the  inter- 
rogation was  not  an  inquiry  into  an  alleged  violation  of 
gambling  laws."  The  interrogation  however  arose  out 
of  and  in  connection  with  an  arrest  for  a  gambHng  viola- 
tion. If  it  were  not  material  to  that  transaction  the  jury 
should  have  been  so  told  and  the  issue  not  left  to  specula- 
tion. Appellee  not  only  fails  to  answer  our  position  on 
this  point,  but  fails  to  distinguish  or  even  discuss  the 
cases  cited  in  support  of  our  contention. 

POINT  V. 

(Error  V.) 

There  Was  Error  in  Overruling  Appellant's  Motion 
to  Dismiss  the  Indictments. 

This  point  is  discussed  as  Point  I  of  the  Government's 
Brief,  pages  12-14;  it  is  discussed  in  our  Opening  Brief 
as  our  last  point  at  pages  32-34. 

While  we  have  de-emphasized  this  point  by  making  it 
our  Point  V,  the  Government  emphasizes  it  and  makes  it 
their  Point  I.  As  to  our  grounds  (a)  and  (b),  we  stated 
in  our  Opening  Brief  that  the  case  of  United  States  v. 
De  Pratii,  supra,  as  to  the  sufficiency  of  the  allegations  of 
the  indictment,  indicated  to  us  that  this  Court  would  hold 
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here  against  us  on  these  grounds;  but  that  we  presented 
it  again  for  reconsideration  of  the  Court,  as  we  desired 
to  preserve  this  point  in  the  hght  of  the  opinions  of  two 
other  Courts  of  Appeals  and  a  District  Court: 

United  States  v.  Achtner  (C.  C.  A.  2),  144  F.  2d 
49; 

United  States  v.  Henderic  (C.  C.  A.  7),  152  F.  2d 

3; 
United  States  v.  Weber,  71  Fed.  Supp.  88. 

The  contentions  advanced  on  the  second  ground  are 
answered  by  the  Government  by  the  statement  that  an 
indictment  in  the  language  of  this  statute  is  sufficient. 

In  neither  the  De  Pratii  case  or  the  Achtner  case  was 
our  second  ground  before  the  Court.  In  fact,  to  our 
knowledge,  these  contentions  have  not  been  answered  by 
this  or  any  other  Court. 

As  we  have  seen,  one  may  under  certain  circumstances 
answer  untruthfully  as  to  his  citizenship  without  violating 
this  statute.  The  Appellee  in  its  Brief  at  pages  16-17, 
concedes  that  not  all  false  representations  that  one  is  a 
citizen  violates  the  statute.  Therefore,  we  are  governed 
by  the  principle  as  stated  in  United  States  v.  Fontana 
(C.  C.  A.  8),  262  Fed.  283,  288: 

"It  is  an  elementary  rule  of  criminal  law  that  when 
language  does  not  constitute  a  crime  if  uttered  under 
some  circumstances,  and  does  constitute  a  crime  if 
uttered  under  other  circumstances,  it  is  not  enough 
to  charge  that  it  was  used  with  intent  to  violate  the 
law.  That  would  be  a  mere  conclusion.  The  facts 
must  be  set  forth,  so  the  court  can  determine,  and 
not  the  pleader,  whether  or  not  they  constitute  the 
crime.  U.  S.  v.  Hess,  124  U.  S.  483,  31  L.  Ed.  516." 
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Conclusion. 

For  each  and  all  of  the  reasons  set  forth  in  our  Open- 
ing Brief,  it  is  submitted  that  the  judgment  should  be 
reversed. 

Respectfully  submitted, 

Otto  Christensen, 
Robert  Neeb, 

Attorneys  for  Appellant. 
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Allen  Smiley,  appellant  herein,  hereby  respectfully  pe- 
titions this  court  for  a  rehearing  in  this  case.  Appellant 
submits  that  the  court  has  been  led  into  serious  funda- 
mental error  in  several  particulars: 

( 1 )  The  court  has  premised  its  decision  in  affirming-  the 
conviction  on  Count  3  contained  in  indictment  No.  20069 
upon  facts  not  pertinent  to  said  count. 

(2)  The  court  has  announced  a  number  of  erroneous 
conclusions  of  law  as  the  basis  of  its  decision,  and 

(3)  The  court  failed  to  consider  or  determine  grounds 
relied  upon  for  reversal  which  are  in  themselves  determi- 
native of  the  appeal. 
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I. 

The  Court  Has  Premised  Its  Decision  in  Affirming 
the  Conviction  on  Count  3  Contained  in  Indict- 
ment No.  20069  Upon  Facts  Not  Pertinent  to 
Said  Count. 

In  testing  the  affirmed  Count  3,  all  of  the  evidence  per- 
taining to  the  two  remaining  counts,  which  were  reversed  f 
by  this  court,  must  be  excluded.  The  count  affirmed  re- 
lated to  an  arrest  by  the  Sheriff's  office  of  Los  Angeles 
County.  There  was  no  evidence  whatsoever  of  any  comit3' 
arrangements  between  the  Sheriff's  office  and  any  other 
police  agency  respecting  the  interchange  of  information 
or  that  the  Sheriff's  office  furnished  any  information 
gathered  from  booking  slips  at  the  time  of  a  person's 
arrest  to  any  other  police  agency  whatsoever,  or  furnished 
any  information  to  any  agency,  police  or  otherwise. 

The  sole  testimony  concerning  this  count  came  from  the 
witnesses  Siu,  Becker  and  Hopkins.      [R.  80,  92,   121.] 

The  sole  testimony  of  the  purpose  of  booking  and  the 
use  made  of  the  information  was  as  follows : 

The  witness  Siu  testified  on  direct  as  follows: 

"Q.  Mr.  Siu,  what  we  want  here  is:  What  is 
meant  by  'booking'?  A.  'Booking'  is  getting  the 
information  down  on  paper  before  we  take  them  to 
the  County  Jail. 

Q.  Then  the  prisoner  is  taken  to  the  jail,  is  he? 
A.     Yes. 

Q,  And  that  information  that  you  take  down  on 
paper,  what  happens  to  it?  A.  Well,  that  goes  to 
the  booking  office,  and  that  is  copied  on  another  piece 
of  paper,  I  think  it  is  triplicate. 
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Q.  Do  you  know  the  purpose  of  the  Sheriff's 
office  in  taking  that  information?  A.  For  a  matter 
of  record  identification. 

Q.  You  have  in  your  hand  Exhibit  4,  for  identi- 
fication,  don't  you?     A.     Yes."     [R.   81,  82.] 

This  is  the  arrest  sHp   [Ex.  4]  made  out  by  Siu,  and 
contains  nothing  regarding  citizenship, 

"Q.  Now,  there  is  Exhibit  5  before  you.  Is  that 
Exhibit  5  part  of  the  booking  procdure  record?  A. 
This  was  made  out  in  the  County  Jail. 

Q.  Well,  the  question  is,  is  it  part  of  the  booking 
record  of  Mr.  Smiley  on  the  occasion  of  that  same 
arrest?     A.     Yes,  it  is."     [R.  83.] 

"Q.  And  is  it  a  record  that  is  required  to  be 
kept  in  connection  with  the  booking  of  a  prisoner  un- 
der the  circumstances  that  prevailed  when  Mr.  Smiley 
was  booked?  A.  Yes,  it  is  kept  by  the  County 
Jail  booking  office. 

Q.  Did  Mr.  Smiley  give  you  the  answers  to  any 
of  the  questions  that  appear  on  Exhibit  5,  for  identi- 
fication? A.  Well,  the  top  part  of  this,  where  my 
signature  is,  is  the  same  information  that  is  on  the 
arrest  slip. 

Q.  As  to  the  part  below  your  signature,  did  you 
have  anything  to  do  with  that?  A.  No,  I  didn't 
make  that  out."     [R.   89.] 

On  cross-examination  Siu  testified: 

"Q.  Mr.  Siu,  directing  your  attention  now  to 
Exhibit  4  for  identification,  that  is  the  slip  that  you 
had  in  your  hand,  was  it  not,  and  what  you  have 
been  testifying  from?     A.     Yes."     [R.  85.] 


"Q.  Don't  you,  on  occasions,  frequently  find  a 
recalcitrant  citizen  who  refuses  to  answer  questions 
of  police  officers?     A.     Yes. 

Q.  And  you  still  have  to  make  a  booking  slip 
for  identification  purposes,  don't  you?     A.     Yes,  sir. 

Q.  And  that  is  all  this  iSj,  is  simply  to  identify  the 
individual  whom  you  have  under  arrest?     A.     Yes. 

Q.  Now,  there  is  no  specific  purpose  beyond  that 
for  such  hooking  slip?  A.  We  make  out  a  hooking 
slip  for  identification  and  the  charge  that  they  are 
hooked  on/'    [R.  89.] 

Ralph  W.  Becker,  a  Deputy  Sheriff,  testified  that  he 
was  in  charge  of  keeping  the  records  "of  the  identification 
of  persons  booked  in  the  Los  Angeles  County  Jail";  that 
Exhibit  5  "is  a  booking  slip  of  the  Los  Angeles  County 
Jail";  that  it  was  an  original  record  and  kept  by  him  in 
the  ordinary  and  regular  course  of  business  of  the  Los 
Angeles  County  Sheriff's  office.      [R.  93.] 

The  witness  Hopkins,  a  Deputy  Sheriff,  testified  that 
he  asked  Mr.  Smiley  questions  contained  on  the  booking 
slip,  Exhibit  5,  at  the  time  of  his  arrest,  and  that  it  con- 
tained the  information  received  from  the  prisoner  [R. 
122] ;  that  Exhibit  5  is  a  record  kept  by  the  Sheriff's  of- 
fice in  the  regular  and  ordinary  course  of  its  business; 
"and  acted  upon  by  it  in  whatever  business  it  has  concern- 
ing the  prisoner";  that  it  was  required  at  the  time  that 
he  made  it  out,  to  be  preserved  and  kept  as  a  record  [R. 
133] ;  that  it  is  the  customary  procedure;  that  "the  Sheriff 
himself  supervised  the  formulating  of  that  form  that  we 
used  there";  that  he  found  the  form  in  the  office,  and  was 
told  to  use  that  form  in  booking  persons,  and  that  is  what 
he  did.     [R.  133-135.] 
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The  foregoing  is  all  of  the  evidence  on  the  subject  of 
use  and  purpose  of  the  booking  slip.  In  fact,  the  fore- 
going is  all  of  the  evidence  on  the  third  count  unless  the 
generalized  testimony  of  the  witness  Hood  would  be  con- 
sidered pertinent. 

We  can  see  no  relevancy  at  all  to  the  testimony  of  Mr. 
Hood,  which  deals  solely  with  the  existing  practice  of 
the  Federal  Bureau  of  Investigation.  Mr.  Hood  didn't 
testify  that  any  information  was  received  at  all  by  his 
Bureau  from  the  Los  Angeles  County  Sheriff's  office, 
either  from  finger  print  cards,  booking  slips,  or  from  any 
other  source.  His  testimony  was  confined  solely  to  the 
practices  of  his  Bureau  and  not  to  any  practices  whatso- 
ever of  the  Sheriff's  office.  Aside  from  the  foregoing 
testimony  of  the  Deputy  Sheriffs,  there  was  no  evidence 
whatsoever  of  any  practice  and  procedure  by  the  Sheriff's 
office  in  the  use  of  booking  slips.  There  zvas  no  testi- 
mony that  Exhibit  5,  which  contained  the  citisenship ,  was 
used  for  any  purpose  zvhatsoever.  There  was  only  testi- 
mony of  use  and  purpose  concerning  Exhibit  4  and  this 
arrest  slip  did  not  contain  the  citizenship  question;  and 
as  to  this  exhibit  the  testimony  was  that  it  was  used  by 
the  Sheriff's  office  itself  "for  identification  and  the  charge 
they  are  booked  on."      [R.  89.] 

The  appellant  was  not  a  known  criminal,  nor  did  he 
have  a  criminal  record.  There  was  no  evidence  concern- 
ing citizenship  status  being  essential  or  material  to  the 
system  established  by  the  Sheriff's  office.  Even  as  to 
the  arrest  slip  [Ex.  4]  the  evidence  only  disclosed  that 
it  was  used  to  identify  the  individual  and  the  charge. 
Of  course,  identity  was  fully  established  by  name,  ad- 
dress, age,  height,  color  of  hair  and  eyes,  complexion, 
physical  characteristics  and  finger  prints. 


11. 

The  Court  Has  Announced  a  Number  of  Erroneous 
Conclusions  of  Law  as  the  Basis  of  Its  Decision. 

This  court,  on  page  3,  posed  the  basic  question  to  be 
answered:  "Does  this  answer  constitute  a  representation 
falsely  and  fraudulently  made  to  a  person  having  good 
reason  to  inquire  into  the  nationality  status  of  appellant?" 
The  court  then  said:  "The  allegations  of  the  indictment 
and  the  provisions  of  subdivision  4,  paragraph  (18)  of 
Section  746(a)  require  such  a  degree  of  proof  to  sustain 
the  conviction."  (Op.  3.)  We  interpret  this  question  and 
statement  of  law  as  a  holding  that  the  cardinal  require- 
ments in  this  case  were  that  (a)  the  person  inquiring  into 
the  nationality  status  of  appellant  must  be  "a  person  hav- 
ing good  reason"  to  so  inquire;  and  (b)  that  the  repre- 
sentation of  citizenship  must  be  both  "falsely  and  fraudu- 
lently made." 

It  appears  to  us  that  this  court,  in  reaching  the  conclu- 
sion that  the  appellant's  answer  to  the  Sheriff  in  connec- 
tion with  an  arrest  "on  suspicion  of  book  making"  did  so 
falsely  and  fraudulently  to  a  person  having  good  reason  to 
inquire  into  appellant's  nationality  status  departs  from  the 
holdings  of  all  the  other  cases  arising  under  this  statute. 
The  cases  of  this  circuit,  as  well  as  of  the  other  circuits, 
involve  the  established  elements  of  the  right  legally,  to 
inquire  as  to  citizenship,  materiality  as  to  subject  matter, 
deception  as  to  material  subject  matter  and  the  perpetra- 
tion of  fraud,  i.e.,  liquor  licenses,  registration  to  vote, 
supporting  testimony  of  good  character  in  aid  of  admission 
of  an  alien  as  an  employee,  radio  licenses,  employment, 
etc.  In  each  of  these  cases  there  appeared  affirmative 
action  upon  the  part  of  the  defendant  to  gain  for  himself 
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something  which  he  otherwise  would  not  have  if  his  aHen- 
age  was  truthfully  disclosed.  In  each  case,  the  net  result 
would,  or  could  have  been  different,  depending  upon 
whether  the  individual  was  an  alien  or  a  citizen.  There 
was  direct  fraud  in  each  instance,  not  remote  speculative 
possibility  of  future  gain;  also  there  was  present  in  all 
these  cases  the  co-existing  legal  right  to  inquire  and  legal 
obligation  to  answer  truthfully. 

In  the  present  case,  the  Sheriff's  system  was  his  own; 
the  defendant  was  not  a  party  to  it  nor  under  any  require- 
ment to  answer.  As  far  as  the  appellant  was  concerned 
it  was  purely  a  unilateral  matter.  One  can't  defraud  un- 
less directly  a  party  to  the  transaction.  Mere  presence 
alone  does  not  suffice.  The  question  involved  here  could  be 
enlarged  to  any  series  of  questions  for  information  that 
might  strike  the  Sheriff's  fancy.  There  is  no  evidence  of 
any  purpose  for  asking  the  question.  Nor  is  there  any 
evidence  of  any  advantage  and  benefit  to  the  defendant  in 
falsely  answering  the  question,  or  evidence  of  the  cor- 
rolary  that  the  Sheriff  was  put  to  any  disadvantage  or 
suffered  the  loss  of  any  benefit.  And,  the  trial  court  in- 
structed, the  party  who  makes  a  false  claim  of  citizenship 
must  make  "it  at  the  time  for  the  purpose  of  having  the 
one  to  whom  it  is  made  believe  it  as  true,  to  the  advantage 
and  benefit  of  the  one  making  it."     [R.  273.] 

Again  the  trial  court  instructed  that  before  a  false 
statement  as  to  nationality  status  would  be  an  offense  the 
person  inquiring  must  be  engaged  "in  an  inquiry  con- 
cerning a  matter  which  made  the  nationality  status  of  the 
defendant  relevant  and  material  to  the  matter  under  con- 
sideration." [R.  274,  275.]  What  was  the  matter  then 
under  consideration;  the  arrest  of  appellant  on  suspicion 
of  bookmaking  and  at  most  his  identity.     Identity  of  the 
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person  accused  of  suspicion  of  bookmaking  is  fully  es- 
tablished by  age,  address,  color  of  hair  and  eyes,  com- 
plexion, physical  characteristics  and  finger  prints.  Identity 
is  and  can  be  established  wholly  apart  from  citizenship. 
Citizenship  is  truly  a  status  as  distinguished  from  identity. 
Nationality  status  was  not  relevant  or  material  to  either 
the  arrest  or  identity.  There  isn't  even  a  shred  of  evi-  | 
dence  as  to  purpose  or  use  of  Exhibit  5.  The  sole  evi-  J 
dence  is  that  it  was  a  form  used  by  the  Sheriff. 

This  court  in  its  opinion,  seems  to  resolve  that  the  ex- 
istence of  fraudulent  purpose  is  proved  by  concealment 
from  the  Sheriff  of  his  true  nationality  status  because 
"it  is  fair  to  assume  that  appellant  was  concerned  with 
future  consequences."  This  court  then  states  that  "The 
three  arrests  and  a  pending  investigation  by  the  Immigra- 
tion Department  on  a  deportation  charge  warrants  this  f 
conclusion.  We  see  no  other  motive  for  the  false  state- 
ment and  that  it  was  'made  with  intent  to  deceive  *  *  *' 
as  to  a  material  matter." 

The  record,  of  course,  discloses  that  compulsion  and 
duress  is  practiced  to  obtain  answers  to  the  questions  con- 
tained on  the  booking  forms;  that  if  an  arrestee  declines 
to  answer,  he  is  booked  as  a  John  Doe  and  incarcerated 
in  a  cell  until  he  does  answer  the  questions.  [R.  89,  109, 
110.]  We  also  know  that  the  Naturalization  and  Immi- 
gration Service  was,  through  their  previous  investigation 
and  his  sworn  testimony  before  them  as  well  as  his  regis- 
tration as  an  alien  at  all  times,  fully  aware  of  his  citizen- 
ship status.  We  also  know  that  there  is  no  evidence  in  the 
record  of  any  exchange  of  information  between  the  Sher- 
iff's office  and  the  Naturalization  and  Immigration  Serv- 
ice. We  also  know  that  the  charge  here  was  for  suspicion 
of  bookmaking  and  a  misdemeanor.  There  were  no  future 


consequences  that  he  could  suffer  by  reason  of  disclosing 
his  alienage;  and  this  even  if  the  Sheriff  had  a  system  of 
advising  the  Naturalization  and  Immigration  Service  con- 
cerning the  arrest  and  charge. 

Good  moral  character  was  and  is  not  involved  in  the 
charge  upon  which  he  was  arrested.  We  can  take  judicial 
notice  that  under  the  Immigration  and  Naturalization 
laws,  no  consequences  adverse  could  have  resulted  because 
of  an  arrest  for  suspicion  of  gambling.  There  was  not  the 
slightest  advantage  and  benefit  gained  by  appellant  by 
not  truthfully  disclosing  his  alienage;  neither  was  the 
Sheriff  put  to  any  disadvantage  or  lose  any  benefit  by 
reason  of  the  answer  given.  The  results,  advantages 
and  benefits  in  all  aspects  would  have  been  precisely 
the  same  if  he  had  truthfully  disclosed  his  alienage. 

We  submit  the  test  is  not  the  narrow  one  of  a*  person 
having  "some  right"  or  ''a  good  and  sufficient  reason." 
Many  persons  qualify  to  ask  nationality  status  on  a  prem- 
ise of  a  "right"  or  "good  and  sufficient"  reason,  who  do 
not  have  a  right  or  adequate  reason  pursuant  to  official 
authority  and  duty,  be  that  public  or  private  as  in  the 
case  of  an  employer.  Such  "right"  or  "good  and  suf- 
ficient reason"  would  exist  in  the  case  of  a  survey  agency 
like  Gallup  in  gathering  information  for  a. client  concern- 
ing the  attitude  of  the  voters  on  a  specific  public  issue. 
For  example,  in  connection  with  ascertaining  the  view  of 
the  voters  in  order  to  assure  integrity  and  accuracy  of 
the  survey  the  first  question  asked  might  well  be  "Are 
you  a  citizen  of  the  U.  S?"  Under  the  holding  of  this 
Court,  "we  hold  that  where  some  right  to  inquire  exists 
or  the  person  inquiring  has  a  good  and  sufficient  reason 
for  learning  the  citizenship  of  the  person  asked,  it  is  suf- 
ficient (Op.  5),"  a  person  in  the  Gallup  survey  example 
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would  be  guilty  of  an  offense  under  this  statute.  This 
Court  wholly  fails  to  define  either  "some  right"  or  "a 
good  and  sufficient  reason."  In  the  absence  of  a  definition 
or  the  setting  up  of  a  standard  establishing  what  is  meant 
by  these  words,  one  can  only  conclude  that  what  consti- 
tutes an  offense  has  been  broadened  far  beyond  the  de- 
cided cases. 

This  Court  has  said  (Op.  4)  that  the  courts  have  placed 
an  interpretation  beyond  the  literal  sense  of  the  language 
of  the  statute  to  the  effect  that  the  false  statement  must 
be  made  to  a  person  who  had  "a  good  reason  to  inquire," 
and  that  it  agrees  with  this  interpretation.  We  have  been 
unable  to  find  any  cases  using  the  words  "a  good  reason 
to  inquire,"  or  holding  that  the  statute  is  violated  if  a 
false  statement  of  nationality  status  is  made  to  a  person 
merely  having  ''good  reason  to  inquire."  The  Achtner 
case  of  course  does  use  the  language,  "the  representation 
*  *  *  must  still  be  made  to  a  person  having  some 
right  to  inquire  or  adequate  reason  to  ascertain  *  *  * 
citizenship";  but  it,  also,  sets  up  a  standard  that  excludes 
as  offenses  mere  untruths  as  to  citizenship  by  tying  to- 
gether the  "right  to  inquire  or  adequate  reason"  with 
fraud. 

We  cannot  escape  the  conclusion  that  the  false  state- 
ment must  be  made  to  a  person  so  situated,  either  in  a 
public  or  private  capacity,  that  the  asking  of  it  was  in 
furtherance  to  his  official  authority  and  duty;  and  that 
the  false  statement  would  or  could  result  in  defrauding 
such  person  or  his  principals. 

We  submit  that  the  opinion  in  the  instant  case  is  in 
conflict  with  the  previous  opinion  of  this  court  in  the 
DePratu  case,  and  is  in  conflict  with  the  decided  cases  of 
other  circuits. 
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The  Court  Failed  to  Consider  or  Determine  Grounds 
Relied  Upon  for  Reversal  Which  Are  in  Them- 
selves Determinative  of  the  Appeal. 

This  court,  at  page  5  of  the  opinion,  states:  "The 
charging  part  of  the  indictments  is  in  the  language  of  the 
statute.  This  is  sufficient  in  the  instant  case."  In  view 
of  this  Court's  holding  now  that  the  answer  must  be 
falsely  and  fraudulently  made  we  submit  that  the  case  of 
United  States  v.  Weher,  71  Fed.  Supp.  88,  is  precisely 
in  point  and  that  the  indictment  in  the  language  of  the 
statute  is  insufficient. 

The  indictment  was  challenged  on  the  further  ground 
that  it  does  not  appear  therefrom  that  the  person  in- 
quiring as  to  appellant's  nationality  status  was :  ( 1 )  a 
person  to  whom  he  was  obligated  to  truthfully  state 
the  fact  of  citizenship,  or  (2)  a  person  who  had  a 
legal  right  to  inquire  into,  or  an  adequate  legal  reason  for 
ascertaining  his  citizenship." 

In  neither  the  DePratu  case  nor  the  Achtner  case  was 
our  second  ground  before  the  court.  In  fact,  to  our 
knowledge,  these  contentions  have  not  been  answered  by 
this  or  any  other  court.  We  have  set  forth  our  views  at 
page  33  of  our  opening  brief  and  page  10  of  our  reply 
brief. 
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For  the  foregoing  reasons,  we  earnestly  urge  that  a 
rehearing  in  this  case  be  granted ;  that  further  and  a  more 
extended  consideration  be  given  to  the  subjects  hereinbe- 
fore discussed;  and  that  the  opinion  of  this  Honorable 
Court  upon  the  points  hereinbefore  mentioned  be  clarified. 

Respectfully  submitted, 

Otto  Christensen, 
Robert  Neeb, 

Attorneys  for  Appellant, 

Certificate  of  Counsel. 

Otto  Christensen,  one  of  counsel  for  Allen  Smiley,  ap- 
pellant in  the  above  entitled  cause,  does  hereby  certify  that 
the  foregoing  petition  for  rehearing  is,  in  his  opinion,  well 
founded,  and  is  not  interposed  for  delay. 

Otto   Christensen, 

Attorney  for  Appellant. 
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No.  12375 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Allen  Smiley, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


I 


Comes  now  the  United  States  of  America,  Appellee  in 
the  above  entitled  cause,  and  presents  this,  its  Petition 
for  Rehearing,  as  to  Count  One  of  Indictment  No.  20069 
and  as  to  the  single  count  pleaded  in  Indictment  No. 
20604. 

Preliminary. 

In  his  Brief  and  oral  argument.  Appellant  stressed  con- 
tentions which  have  been  decided  adversely  to  him  by  this 
Court  in  its  Order  affirming  the  Judgment  of  Conviction 
on  Count  Three  of  Indictment  No.  20069.  In  oral  argu- 
ment, counsel  for  Appellant  conceded  that  if  the  convic- 
tion was  good  as  to  one  count,  it  was  good  as  to  all  counts. 
In  the  light  of  Appellant's  stress  upon  issues  which  he 
charged  to  be  controlling,  Appellee  devoted  its  Brief  and 
oral  argument  to  rebuttal  of  Appellant's  major  conten- 
tions, and  here  presents  its  argument  upon  points  made 
by  the  Court  in  reversal  of  the  first  count  of  Indictment 
No.  20069  and  the  single  count  of  Indictment  No.  20604. 
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STATEMENT  OF  GROUNDS  FOR  REHEARING. 

The  Opinion  of  This  Honorable  Court,  Insofar  as  It 
Relates  to  Reversal  of  Count  One  of  Indictment 
No.  20069  and  the  Single  Count  of  Indictment 
No.  20604,  Invades  the  Province  of  the  Jury 
Which  Had  the  Exclusive  Right  and  Duty  of 
Weighing  the  Evidence  Admitted  in  Proof  of  the 
Two  Counts  With  Which  This  Petition  Is  Con- 
cerned. 

In  its  Opinion  the  Court  stated: 

**The  evidence  fails  to  establish  beyond  a  reason- 
able doubt  that  appellant  falsely  represented  himself 
to  be  a  citizen  of  the  United  States.  A  person  may 
be  born  in  the  United  States  and  remain  therein  for 
life  and  yet  not  be  a  citizen  and  while  it  may  be  that 
an  officer,  upon  being  informed  by  one  whom  he  has 
under  arrest  that  he,  the  party  in  custody,  was  born 
in  the  United  States  and  had  lived  therein  all  his 
life,  would  conclude  that  the  person  whom  he  was 
interrogating  was  a  citizen  of  the  United  States,  it 
would  be  no  more  than  a  conclusion  reached  without 
the  necessary  supporting  facts." 

The  Court  has  thereby  based  its  decision  as  to  the  two 
counts  involved  in  this  Petition  upon  the  ground  that 
although  the  respective  police  officers  ''would  conclude  that 
the  person  whom  he  was  interrogating  was  a  citizen  of 
the  United  States,"  the  conclusion  would  be  reached  with- 
out the  necessary  supporting  facts.  The  Court  has  fur- 
ther stated  that  the  answer  given  by  Appellant  that  he 
was  a  "citizen"  does  not  establish  that  he  falsely  repre- 
sented himself  to  be  a  "citizen  of  the  United  States."  The 
decision  of  the  Court  appears  to  be  that  a  representation 
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that  one  is  a  citizen  of  "American"  nationality  horn  in 
New  York  with  residence  in  the  United  States  for  life 
does  not  add  up  to  a  representation  that  such  a  person  is 
a  citizen  of  the  United  States.  It  is  submitted  that  any 
person  asked  the  question  as  to  whether  he  is  a  citizen,  in 
making  an  unqualified  reply  that  he  is,  thereby  makes  a 
representation  that  he  is  a  citizen  of  the  country  in  which 
the  inquiry  is  made.  That  the  combination  of  answers 
given  by  Appellant  necessarily  add  up  to  a  total  of  "repre- 
sentation of  citizenship"  is  apparent  from  Article  XIV  of 
"Articles  in  addition  to,  and  Amendment  to  the 
Constitution  of  the  United  States  of  America,  pro- 
posed BY  Congress,  and  ratified  by  the  Legislatures 

OF  THE  several  STATES,  PURSUANT  TO  THE  FiFTH  AR- 
TICLE OF  THE  ORIGINAL  CONSTITUTION."  Said  Article, 
insofar  as  pertinent  here,  reads  as  follows: 

"Section  1.  All  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.    *      *    *" 

In  its  comment  upon  the  law  established  thereby,  14 
Corpus  Juris  Secundum,  at  page  1150,  states: 

"a.     Presumptions  and  Burden  of  Proof. 

"In  the  absence  of  proof  to  the  contrary  a  person 
is  presumed  to  be  a  citizen  of  the  country  in  which 
he  resides,  but,  where  it  appears  that  a  person  was 
born  in  a  certain  country,  there  is  a  presumption  that 
he  is  a  citizen  or  subject  of  such  country  until  there 
is  a  showing  to  the  contrary. 

"In  the  absence  of  proof  to  the  contrary  every 
man  is  considered  or  presumed  to  be  a  citizen  of 
the  country  in  which  he  resides.    *    *    *." 


The  leading  case  appears  to  be  United  States  v.  Wong 
Kim  Ark,  169  U.  S.  649.  Wong  Kim  Ark  was  born  in 
the  City  of  San  Francisco,  California.  His  parents  were 
Chinese  and  subjects  of  the  Emperor  of  China.  Wong 
Kim  Ark  resided  in  California  until  he  was  a  young  man 
when  he  visited  China.  When  he  sought  to  return,  the 
Chinese  Exclusion  Act  was  raised  as  a  bar  to  his  re-entry. 
At  page  906,  it  was  said: 

"*  *  *  The  14th  Amendment  affirms  the  ancient 
and  fundamental  rule  of  citizenship  by  birth  within 
the  territory,  in  the  allegiance  and  under  the  pro- 
tection of  the  country,  including  all  children  here  born 
of  resident  aliens,  with  the  exceptions  or  qualifica- 
tions (as  old  as  the  rule  itself)  of  children  of  foreign 
sovereigns  or  their  ministers,  or  born  on  foreign 
public  ships,  or  of  enemies  within  and  during  a  hostile 
occupation  of  part  of  our  territory,  and  with  the 
single  additional  exception  of  children  of  members 
of  the  Indian  tribes  owing  direct  allegiance  to  their 
several  tribes.  The  Amendment,  in  clear  words  and 
in  manifest  intent,  includes  the  children  born  within 
the  territory  of  the  United  States,  of  all  other  per- 
sons of  whatever  race  or  color,  domiciled  within  the 
United  States.     *     *     *." 

Also,  at  page  910,  it  was  said: 

''The  evident  intention,  and  the  necessary  effect, 
of  the  submission  of  this  case  to  the  decision  of  the 
court  upon  the  facts  agreed  by  the  parties,  were  to 
present  for  determination  the  single  question,  stated 
at  the  beginning  of  this  opinion,  namely,  whether  a 
child  born  in  the  United  States,  of  parents  of  Chinese 
descent,  who,  at  the  time  of  his  birth,  are  subjects  of 
the  Emperor  of  China,  but  have  a  permanent  domicil 
and  residence  in  the  United   States,   and  are  there 
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carrying  on  business,  and  are  not  employed  in  any 
diplomatic  or  official  capacity  under  the  Emperor  of 
China,  becomes  at  the  time  of  his  birth  a  citizen  of 
the  United  States.  For  the  reasons  above  stated, 
this  court  is  of  opinion  that  the  question  must  he  an- 
swered in  the  affirmative.     Order  affirmed." 

The  same  rule  is  announced  in  In  re  Gogal^  7S  Fed. 
Supp.  268,  as  follows: 

"A  person  who  is  born  in  the  United  States,  re- 
gardless of  the  citizenship  of  his  parents,  becomes  an 
American  citizen  not  by  gift  of  Congress  but  by  force 
of  the  Constitution.  U.  S.  C.  A.,  Constitutional 
Amendment  14,  Section  1." 

It  is  a  familiar  rule  that  special  exceptions  within  the 
knowledge  of  a  defendant  are  defensive  matters.  A 
corollary  thereto  is  that  one  undertaking  to  state  facts 
which  lead  to  a  definite  conclusion,  i.  e.,  that  he  is  a  citizen 
of  the  United  States,  must  be  held  to  have  intended  to 
represent  that  he  was  such  a  citizen  unless  facts  are  stated 
bringing  himself  within  an  exception.  Such  a  statement 
might  be  that  he  was  born  to  persons  in  the  diplomatic 
service  of  a  foreign  nation  temporarily  sojourning  here 
on  a  diplomatic  mission  or  some  other  one  of  the  unusual 
and  rare  circumstances  which  withhold  constitutional  ac- 
quisition of  citizenship  from  persons  born  within  the 
United  States.  Appellant  contented  himself  with  a  series 
of  answers  which  spelled  out  citizenship  in  the  United 
States.  The  jury  decided  that  he  intended  the  officers  to 
believe  that  he  was  a  citizen  of  this  nation.  There  is 
unrebutted  testimony  that  Appellant,  at  another  time, 
before  an  officer  of  the  Immigration  Service,  stated  that 
he  was  born  in  Russia  [Tr.  156]  and  it  was  stipulated 
that  Appellant  was  born  in  some  unknown  town  in  Russia 


approximately  forty  years  ago  [Tr.  208],  and  has  been  a 
resident  alien  of  the  United  States  during  all  the  times 
mentioned  in  the  Indictment  [Tr.  209]. 

This  Court  has  emphasized  that  although  the  evidence 
established  that  the  officer  who  questioned  Appellant  ac- 
cepted Appellant's  statements  as  representations  of  citi- 
zenship in  the  United  States,  that  the  combinations  of 
words  employed  lacked  a  certain  nicety  of  expression 
which  the  decision  holds  essential  to  a  representation  on 
the  part  of  Appellant.  If  an  officer  is  given  answers 
which  affirmatively  state  a  series  of  facts  combining  to 
represent  citizenship  it  follows  that  the  giving  of  the 
series  of  representations  must  be  a  representation  of 
citizenship  and  the  only  real  question  remaining  is  whether 
Appellant  was  wilful  in  leading  the  officer  to  believe  Ap- 
pellant to  be  a  citizen  of  the  United  States.  Such  a  ques- 
tion, being  one  of  fact,  would  be  for  the  jury. 

A  parallel  exists  between  the  case  before  the  Court  and 
Taylor  v.  United  States,  167  F.  2d  752  (C.  C.  A.,  D.  C. 
1948).  That  was  a  case  wherein  the  defendant  was 
charged  under  a  statute  applicable  to  the  District  of 
Columbia  with  falsely  claiming  to  be  a  member  of  the 
Metropolitan  Police.  In  its  Opinion  the  Court  said, 
at  pages  754-755: 

''Most  serious  of  appellant's  contentions  is  that  the 
trial  court  erred  in  refusing  to  direct  a  verdict  of 
acquittal  'because  there  was  no  proof  that  the  de- 
fendant was  not  a  police  officer.'  Appellant  correctly 
asserts  that  the  burden  was  upon  the  Government  to 
prove  the  crime  charged  in  the  indictment  beyond  a 
reasonable  doubt.  The  question  is  whether  the  Gov- 
ernment sustained  this  burden  to  such  an  extent  as  to 
justify  the  trial  court  in  permitting  the  case  to  go  to 
the  jury.     Once  the  case  was  submitted  to  the  jury 
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the  questions  of  credibility  of  witnesses  (where,  as 
here,  there  was  direct  conflict  in  the  evidence)  and  of 
reasonable  doubt  were  for  the  jury. 

"We  consider  the  trial  counsel  for  the  Government 
exceedingly  blameworthy  in  that  he  failed  to  offer  the 
direct  proof  that  appellant  was  not  a  police  officer  by 
the  easy  and  conventional  manner  of  proving  such 
crimes,  which  is  to  say  by  putting  on  the  witness  stand 
an  officer  having  charge  of  the  official  rolls  and 
records  of  the  Metropolitan  Police  and  testifying 
from  them  whether  or  not  appellant  was  at  the  time 
a  member  of  that  force.  The  Government  failed  to 
adduce  this  simple  and  convincing  testimony. 

".  .  .  The  burden  was  on  the  Government  and  re- 
mained on  the  Government,  although  it  is  an  estab- 
lished principle  that  zvhere  defendant  is  charged  with 
falsely  pretending  to  he  an  officer  of  the  United 
States,  and  he  fails  to  produce  evidence  shozving  he 
was  such  an  officer,  the  presumption  arises  that  the 
evidence,  if  produced,  would  have  been  unfavorable 
to  defendant.  Scala  v.  United  States,  7  Cir.,  1931, 
54  F.  2d  608,  certiorari  denied,  1932,  285  U.  S.  554, 
52  S.  Ct.  411,  76  L.  Ed.  943. 

''The  case,  then,  boils  down  to  these  simple  propo- 
sitions: 1.  Did  the  Government,  blundering  in  its 
presentation  and  ignoring  the  safe  and  simple  but 
somewhat  more  troublesome  method  of  proving  its 
case,  nevertheless  produce  sufficient  evidence  to  justify 
the  trial  court  in  submitting  the  case  to  the  jury? 
2.  Did  the  evidence  submitted  to  the  jury  by  the 
Government  justify,  in  the  light  of  all  evidence,  the 
verdict  arrived  at  by  the  jury? 

"It  is  our  opinion  that  the  evidence  was  sufficient 
and  that  it  justified  the  verdict.  Without  exculpa- 
tion of  the  Government's  halting  and  feeble  presenta- 


tion  of  the  case,  we  believe  that  it  was  possible  for 
the  trial  judge,  as  the  learned  Justice  who  tried  the 
case  evidently  did,  to  piece  together  enough  evidence 
to  justify  him  in  allowing  the  case  to  go  to  the  jury. 

'^There  was  czndence  that  at  no  time,  either  in 
assuming  to  order  the  officers  to  move  on  or  upon 
demand  of  the  officers  at  the  time  of  his  arrest,  did 
defendant  show  any  credentials.  He  attempted  to 
escape  and  threatened  the  officer  with  bodily  harm 
if  the  latter  attempted  to  stop  him.  When  searched 
after  his  arrest  he  zvas  found  not  to  have  a  badge. 

''From  the  evidence  it  was  possible  to  piece  to- 
gether a  case  for  the  jury.  As  was  said  by  Judge 
Alschuler,  speaking  for  the  court  in  Scala  v.  United 
States,  supra:  'While  it  must  in  some  manner  appear 
that  the  accused  were  not  federal  officers,  this  nega- 
tive proposition  is  fairly  inferable  from  character  of 
proof  much  less  direct  and  formal  than  might  be  re- 
quired to  affirmatively  establish  official  capacity.  Any 
facts  and  circumstances  which  to  the  average  mind 
would  fairly  tend  to  indicate  that  these  were  not 
federal  officers  will  be  sufficient  to  warrant  the  jury 
in  reaching  such  conclusion.'   54  F.  2d  at  page  609. 

*'We  are  of  the  view,  therefore,  from  the  evidence 
produced,  that  the  trial  court  was  justified  in  over- 
ruling the  appellant's  motion  for  a  directed  verdict 
and  in  submitting  the  case  to  the  jury.  To  be  sure 
there  was  direct  conflict  in  the  evidence,  but  that  has 
been  resolved  by  the  jury.  In  our  opinion  there  was 
sufficient  evidence  to  sustain  the  verdict."  (Emphasis 
added.) 


See  also,  Henderson  v.  United  States,  143  F.  2d  681 
(C.  C  A.  9,  1944),  at  page  683: 

''*  *  "^  There  may  be  lurking-  in  the  dark  of 
silence  some  unusual,  unthought-of  set  of  circum- 
stances which  would  show  a  monstrous  mistake  has 
been  made.  But  the  evidence  is  barren  of  any  sugges- 
tions of  those  who  might  know  with  respect  to  cir- 
cumstances along  that  line,  and  any  such  circumstance 
can  only  be  conjured  up  by  the  imagination." 

It  is  a  familiar  principle  of  law  that  evidence  of  similar 
offenses  is  admissible  to  prove  intent  where  intent  is  in 
issue  (Henderson  v.  United  States,  supra).  The  Judg- 
ment of  Conviction  which  has  been  affirmed  (Count  Three 
of  Indictment  No.  20064)  is  the  earliest  offense  chronolog- 
ically in  the  series  with  which  Appellee  was  charged  in 
this  prosecution.  This  Court  has  held  that  the  answer 
"Yes"  to  the  question  "United  States  citizen?"  was  a 
direct  representation  that  Appellant  was  a  citizen  of  the 
United  States  at  the  time  he  gave  that  answer.  Under 
circumstances  where  at  the  first  pertinent  transaction  Ap- 
pellant represented  he  was  a  citizen  of  the  United  States, 
it  can  reasonably  be  taken  that  his  intent  in  answering 
that  he  was  a  citizen  of  American  nationality  at  a  later 
time  was  also  intended  by  him  to  be  a  representation  that 
he  was  a  citizen  of  the  United  States.  The  same  result 
will  follow  as  to  the  third  representation  in  the  chronolog- 
ical order  of  offenses.  Failure  of  the  police  officer  in 
making  his  inquiry  to  add  the  words  "United  States"  to 
the  inquiry  "citizen,"  cannot  supply  a  lack  of  understand- 
ing to  Appellant  who  had  already  been  asked  in  a  police 
station  whether  he  was  a  citizen  of  the  United  States  and 
who  then  fitted  his  answers  to  the  accompanying  questions 
{i.  e.,  birthplace  and  length  of  time  in  this  nation),  to  the 
same- pattern  of  falsehood  which  he  employed  at  the  time 
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of  his  earlier  false  representation  when  the  ultimate 
question  ''are  you  a  citizen"  was  propounded  to  him  with 
legalistic  fullness  of  phrasing. 

It  is  apparent  from  the  foregoing  that  the  trial  jury 
and  the  trial  judge  resolved  the  question  of  fact  against 
Appellant.  If  argument  could  dissuade  the  trier  of  fact 
trom  the  inevitable  conclusion  that  Appellant  represented 
himself  to  be  a  citizen  of  the  United  States,  the  District 
Court  was  the  forum  and  the  trial  jury  the  sole  judge  of 
the  convincing  strength  of  the  evidence.  The  evidence  is 
certainly  capable  of  supporting  the  conclusion  that  Appel- 
lant represented  himself  to  be  a  citizen  of  the  United 
States.  In  Fraina  v.  United  States,  255  Fed.  28  (C.  C.  A. 
2,  1918),  it  was  said,  at  pages  34-35: 

''Plaintiffs  in  error  are  really  objecting  to  the 
weight  of  the  evidence,  and  appealing  to  this  court  to 
override  the  jury's  verdict,  and  therefore  they  print 
every  word  of  the  trial.  We  are  not  permitted  to  be 
concerned  with  that  matter.  Appellate  courts,  unless 
given  power  by  statute,  do  not  sit  to  correct  the  pos- 
sible errors  of  the  jury,  but  those  of  the  court.  While 
it  is  the  jury's  duty  to  take  the  law  from  the  court, 
and  to  apply  that  law  to  the  facts  as  they  find  them 
(Sparf  V.  United  States,  156  U.  S.  51,  15  Sup.  Ct, 
273,  39  L.  Ed.  343),  and  it  is  the  court's  duty  to  see 
that  there  is  some  evidence  tending  to  prove  every 
element  of  the  crime  alleged  (Clyatt  v.  United  States, 
197  U.  S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726), 
the  jury's  supremacy  as  to  facts,  including  the  in- 
ferences of  fact  drazvn  from  proven  phenomena,  is 
unquestioned.  Indeed,  even  as  to  matters  of  law, 
Story,  J.,  who  is  credited  with  establishing  our  present 
doctrine,  instead  of  the  theory  that  in  criminal  causes 
the  jury  judges  both  the  law  and  the  facts,  admits 
the  jury's  'physical  power,'   though  not  the   'moral 
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right,'  to  disregard  the  court's  law.  United  States 
V.  Battiste,  Fed.  Cas.  No.  14,545,  2  Sumn.  240.  If 
a  verdict  of  acquittal  in  the  teeth  of  the  law  be  ren- 
dered, it  must  stand  unreversed  and  unpunished  since 
Bushell's  Case,  Vaughn,  135;  and  a  verdict  of  convic- 
tion, though  resting  on  inferences  of  fact  that  the 
judges  would  not  draw,  is  assailable  in  an  appellate 
court,  only  by  demonstrating  that  reasonable  men 
could  not,  as  matter  of  law,  be  convinced  beyond  a 
reasonable  doubt.  The  feat  is  always  difficult,  and 
we  are  far  from  finding  it  possible  in  this  instance." 
(Emphasis  added.) 

This  Court  has  declared  the  same  rule  in  Henderson  v. 
United  States,  143  F.  2d  681  (C.  C.  A.  9,  1944),  at  page 
682: 

"It  is  a  familiar  principle,  which  it  is  our  duty  to 
apply,  that  an  appellate  court  will  indulge  all  reason- 
able presumptions  in  support  of  the  rulings  of  a  trial 
court  and  therefore  that  it  will  draw  all  inferences 
permissible  from  the  record,  and  in  determining 
whether  evidence  is  sufficient  to  sustain  a  conviction, 
will  consider  the  evidence  most  favorably  to  the 
prosecution.  United  States  v.  Manton,  2  Cir.,  107 
F.  2d  834,  839;  Shannabarger  v.  United  States,  8 
Cir.,  99  F.  2d  957,  961 ;  Borgia  v.  United  States,  9 
Cir.,  78  F.  2d  550,  555.    *    *    *." 

In  the  earlier  case  of  Coplin  v.  United  States,  88  F.  2d 
652  (C.  C.  A.  9,  1937),  this  Court,  at  page  664,  said: 

"With  regard  to  the  foregoing  testimony,  as  well 
as  much  of  the  other  evidence  discussed  by  the  ap- 
pellants, it  should  be  borne  in  mind  that  the  question 
of  weight  and  credibility  is  for  the  jury  and  not  for 
the  court." 
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See  also,  Roberts  v.  United  States,  151  F.  2d  664  (C. 
C.  A.  5,  1945),  where  it  is  said,  at  page  665: 

"We  are  not  triers  of  fact.  The  law,  in  its  wisdom, 
does  not  authorize  this  court  to  substitute  the  reac- 
tions as  to  the  facts  which  it  gains  from  a  perusal 
of  the  cold,  printed  type  for  those  of  the  lower  court 
which  saw  and  heard  the  witnesses,  observed  their 
demeanor  on  the  stand,  and  thus  was  placed  in  far 
better  position  to  know  the  true  and  false  than  this 
court;  and  where,  as  here,  we  cannot  say  that  there 
was  no  substantial  evidence  upon  which  the  verdict 
and  judgment  of  the  lower  court  was  based,  the  ver- 
dict and  judgment  of  the  court  below  will  not  be  dis- 
turbed." 

In  1948  this  Court  reiterated  its  adherence  to  said  prin- 
ciple in  Pasadena  Research  Laboratories  v.  United  States, 
169  F.  2d  375  (C.  C.  A.  9,  1948),  at  page  380: 

*'To  clarify  the  matter  for  once  and  for  all,  we 
wish  to  restate  plainly  that  this  court  is  not  concerned 
with  the  weight  of  the  testimony  adduced  below. 
'Questions  of  credibility  were  for  the  trial  court.' 
*     *     *."    (Emphasis  added.) 

It  is  respectfully  submitted  that  the  trial  jury  exercised 
an  exclusive  power  to  determine  whether  Appellant's  mul- 
tiple statements  amounted  to  wilful  representation  of 
citizenship  and  that  the  uncontradicted  testimony  of  offi- 
cers who  were  before  the  jury  established  a  combination 
of  facts  which,  under  the  authorities  above  referred  to, 
amounted  to  wilful  false  representations  that  Appellant 
was  a  citizen  of  the  United  States. 
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Wherefore  appellee  respectfully  prays  that  this  Hon- 
orable Court  grant  this  Petition  for  Rehearing  and  that 
the  Judgments  of  Conviction  as  to  Count  One  of  Indict- 
ment No.  20069  and  the  Indictment  No.  20604  be,  upon 
further  consideration,  affirmed. 

Respectfully  submitted, 

Ernest  A.  Tolin, 

United  States  Attorney, 

Attorney  for  Appellee. 

Certificate  of  Counsel. 

I,  counsel  for  the  United  States  of  America,  appellee 
in  the  above-entitled  cause,  do  hereby  certify  that  the 
aforegoing  Petition  for  Rehearing  of  this  cause  in  our 
opinion  is  well  founded  and  is  not  interposed  for  delay. 

Ernest  A.  Tolin, 

United  States  Attorney, 
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